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CASES  DETERMINED 

BY  THB 

SUPREME    COURT 

OF  THE 

STATE  OF  MISSOURI 

AT  THE 

OCTOBER  TERM,  1914. 


{Contmued  from  Volume  263.) 


ALICE  BURT  et  al.,  by  JOHN  HOUGENDOUGLER, 
Their  Guardian,  Appellants,  v.  ADELBERT  P. 
NICHOLS. 

Division  Two,  February  23*,  1915. 

1.  IDENTITY  OF  DEAD  BODY:  Rings.  When  the  front  doors  of 
the  lodging  house  were  broken  open  the  unrecognizable  dead 
l>ody  of  a  woman,  entirely  naked  and  bare-footed,  was  found  on 
the  first  floor,  in  the  vicinity  of  the  fiercest  fire  in  the  building. 
Plaintiffs'  mother  regularly  lodged  there,  in  a  room  on  the 
second  floor,  opening  into  the  hall,  into  which  led  a  stairway 
from  the  flrst  floor.  Certain  rings  were  clasped  tightly  in  the 
woman's  hand,  which  were  identified  by  a  man,  to  whom  one  of 
them  belonged,  and  who  had  seen  them  in  the  possession  of 
plaintiffs  mother  only  about  four  hours  before  the  flre.  Her 
employer  testifled  he  saw  her  body  on  the  porch  after  the  flre. 
Held,  a  case  for  the  Jury  on  the  question  of  identity. 


Note. — Decided  January  4,  1915.    Motion  for  rehearing  filed; 
motion  overruled  February  23,  1915. 
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2.  LODQINQ  HOUSE:  Prima-Facie  Case.  Proof  that  deceased 
had  been  rooming  at  the  house  for  six  months  prior  to  the  fire, 
that  eighteen  or  nineteen  persons  lodged  there  and  that  it  was 
usually  full,  made  out  a  prima-facie  case  that  the  house  was 
being  used  as  a  lodging  house  and  that  the  landlord  knew  of 
that  use. 


— :  :  Ownership.    It  being  admitted  or  shown  in 

evidence  that  defendant  was  the  owner  of  the  house  at  the 
time  of  the  fire,  the  burden  did  not  rest  upon  plaintiffs  there- 
after to  show  how  long  he  had  been  the  owner,  but  if  he  was 
not  liable,  because  of  sixty  days  of  grace  granted  by  the 
statute,  the  matter  of  establishing  that  defense  rested  on  him. 


:  Fire  Escape:  Waiver:  Assumed  Risks.    The  deceased 

woman  by  becoming  a  lodger  in  the  lodging  house  and  remaining 
there  for  six  months  or  more  did  not  waive  compliance  on  the 
owner's  part  with  the  statute  and  ordinance  requiring  fire 
escapes.  Compliance  with  an  express  statute  cannot  be  waived 
by  one  whose  death  or  injury  is  due  to  another's  failure  to 
comply  with  its  plain  requirement  The  duty  of  the  owner  to 
place  the  fire  escape  upon  the  lodging  house  was  not  a  con- 
tractual obligation,  between  deceased  and  the  owner,  nor  be- 
tween him  and  her  landlady,  and  the  doctrine  of  assumption  of 
risks  has  no  application  to  such  a  case. 


:    :     Substantial    Corfipilance.      Wherever    the 

arrangement  of  the  halls,  porches  and  windows  cannot  be  held 
out-of-hand,  as  a  matter  of  law,  as  equivalent  facilities  for  fire 
escapes,  the  question  as  to  whether  they  constitute  a  substan- 
tial compliance  with  the  statutory  or  ordinance  requirements 
for  fire  escapes  of  named  sized  and  construction,  becomes  one  for 
the  jury,  as  it  was  in  this  case. 


:  :   Proximate  Cause:  Contributory  Negligence 

as  Affirmative  Defense.  It  is  negligence  per  se  in  the  owner 
of  a  lodging  house  to  neglect  and  fail  to  comply  with  the 
statute  and  ordinances  requiring  such  buildings  to  be  equipped 
with  fire  safety  appliances;  but  this  fact  alone  does  not  in- 
evitably fix  liability;  for  defendant  may  avoid  that  by  proof 
either  of  contributory  negligence  or  of  lack  of  proximate  cause. 
But  where  contributory  negligence  is  not  shown  by  plaintiff's 
own  evidence,  it  is  an  aflArmative  defense,  and  a  matter  for  the 
Jury;  and  where  the  death  of  plaintiffs'  mother  in  the  fire  which 
destroyed  the  lodging  house  in  which  she  was  asleep,  can  only 
be  logically  imputed  either  to  the  owner's  negligence  to  provide 
proper  fire  escapes,  or  to  her  own  contributory  negligence,  and 
the  facts  to  establish  her  contributory  negligence  do  not  so 
clearly  appear  from  plaintiffs'  proof  that  no  reasonable  person 
can  draw  two  inferences  therefrom,  the  court  should  not  corn- 
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pel  a  nonsuit,  but  the  case  should  go  to  the  Jury,  even  though 
the  proximate  cause  be  dark. 

7.  :   :   :    Res    Ipsa    Loquitur.     Where  fire 

safety-appliance  laws  are  violated,  and  death,  unexplained  ex- 
cept by  the  physical  facts,  occurs  as  the  result  of  the  burning 
of  a  lodging  house  unequipped  with  the  required  appliances, 
the  rule  of  res  ipsa  loquitur  should  be  Invoked  to  take  the  case 
to  the  jury. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Joseph  A. 
Guthrie,  Judge. 

Beyersed  and  bemanded. 


Charles  R.  Pence,  Claiide  HardwicJce  and  Frank 
Teaman  for  appellants. 

(1)  It  was  tlie  duty  of  the  defendant,  as  owner 
of  the  premises,  to  provide  his  building  with  fire  es- 
capes, and  he  is  liable  for  injuries  to  a  lodger  due  to  a 
failure  to  construct  such  fire  escapes.  Yall  v.  Snow, 
201  Mo.  511;  Johnson  v.  Snow,  201  Mo.  450.  (2) 
The  plaintiffs  could  not  justly  be  required  to  prove 
their  case  by  direct  and  positive  evidence  or  beyond 
a  reasonable  doubt.  It  was  enough  to  prove  facts 
from  which  an  inference  might  fairly  and  reasonably 
be  drawn,  that  the  mother's  life  would  have  been  saved, 
had  the  means,  which  the  law  required,  been  provided 
for  her  escape  from  the  building.  It  was  enough  to 
show  a  reasonable  probability  that  she  might  have  es- 
caped, had  there  been  a  fire  escape  constructed  ac- 
cording to  law.  Buesching  v.  Gas  Co.,  73  Mo.  219; 
Seeder  v.  Railroad,  100  Mo.  680;  Settle  v.  Rail, 
road,  127  Mo.  336;  Meadows  v.  Ins.  Co.,  129  Mo.  93; 
Cambron  v.  Railroad,  165  Mo.  558;  Yongue  v.  Rail- 
road, 133  Mo.  App.  152 ;  Johnston  v.  Railroad,  150  Mo. 
App.  318;  Lawrence  v.  Ice  Co.,  119  Mo.  App.  316;  1 
Greenleaf  Ev.  (14  Ed.),  p.  22;  Daniels  v.  Railroad, 
L.  R.  3  C.  P.  216,  L.  R.  5  H.  of  L.  45;  Thayer's  Cases 
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on  Ev.,  pp.  137, 142;  2  Ency.  Ev.  956.  (3)  The  ques- 
tion of  the  proximate  cause  of  an  injury  is  ordinarily 
one  for  the  jury;  and  this  is  true  **even  when  the  facts 
are  undisputed  if  they  are  of  such  a  character  that 
different  minds  might  draw  different  conclusions  from 
them.^'  Lamb  v.  Railroad,  147  Mo.  186;  Johnston  v. 
Railroad,  150  Mo.  App.  319;  Railroad  v.  Kellogg,  94  U. 
S.  469;  Shearman  &  Redfield  on  Negligence  (5  Ed.),  sec 
55.  (4)  The  defendant  was  guilty  of  negligence  per  se, 
in  violating  the  statute,  which  was  enacted  for  the 
protection  of  those  who  were  in  the  situation  of  plain- 
tiffs'  mother,  and  the  evidence  that  such  negligence 
was  the  proximate  cause  of  her  death  was  sufficient  to 
submit  the  case  to  the  jury.  Murray  v.  Railroad,  101 
Mo.  242;  Brannock  v.  Elmore,  114  Mo.  59;  Lamb  v. 
Railroad,  147  Mo.  185;  Johnston  v.  Railroad,  150  Mo. 
App.  318;  Turner  v.  Railroad,  78  Mo.  578;  Hayes  v. 
Railroad,  111  U.  S.  228;  Railroad  v.  McDonald,  152 
U.  S.  262;  RaUroad  v.  Stout,  17  Wall.  (U.  S.)  657; 
Schlereth  V.  Railroad,  115  Mo.  104;  Pennsylvania  v. 
Troop,  19  Wall.  (U.  S.)  125;  WilUams  v.  Railroad, 
L.  R.  9  Exch.  157;  Couch  v.  Steele,  3  Ellis  and  Black, 
402.  And  the  following  cases,  all  of  which  are  fire  es- 
cape cases,  some  of  them  having  been  decided  since 
the  decision  of  this  case  in  the  lower  court :  Wiley  v. 
MuUedy,  78  N.  Y.  310;  Landgraf  v.  Kuh,  188  HI.  484; 
Carrigan  v.  Stillwell,  97  Me.  247;  Arms  v.  Ayer, 
192  HI.  601;  Rose  v.  King,  49  Ohio  St.  213; 
Gorman  v.  McArdle,  22  N.  Y.  Supp.  479;  Arnold 
V.  Starch  Co.,  194  N.  Y.  42;  Adams  v.  Iron  Co.,  117 
Tenn.  470;  Cittadino  v.  Schackter,  85  Atl.  (N.  J.) 
174;  Kohn  v.  Clark,  84  Atl.  (Pa.)  692.  (5)  In  the 
absence  of  any  evidence  that  the  plaintiffs'  mother 
was  unwilling  or  unable  to  have  availed  herself  of  the 
use  of  the  fire  escape,  had  there  been  one,  and  there- 
by to  have  saved  her  life,  the  facts  that  the  building 
had  no  fire  escape,  as  required  by  the  statute,  and 
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that  she  was  a  lodger  in  the  building  and  lost  her 
life  in  the  fire,  were  sufficient,  had  there  been  no 
other  evidence  (as  there  was  in  this  case)  to  prove  that 
the  violation  of  the  statute  was  the  proximate  cause 
of  her  death.  Her  death  was  one  of  the  consequences 
against  which  the  statute  was  intended  to  provide. 
Her  injury  and  death  was  one  of  the  results  which  it 
was  the  purpose  of  the  statute  to  prevent.  21  Am.  & 
Eng.  Ency.  Law  (2  Ed.),  pp.  480,  481-482;  Turner 
V.  Eailroad,  78  Mo.  580;  Notes  to  Gilson  v.  Canal  Co., 
36  Am.  St.  815;  Pennsylvania  v.  Troop,  19  Wall.  (U. 
S.)  125;  Williams  v.  Railroad,  L.  E.  9  Exch.  157. 

E.  D.  Ellison  and  Sebree,  Conrad  S  Wendorff 
for  respondent. 

The  burden  of  proof  was  upon  the  plaintiffs  not 
only  to  prove  negligence  or  the  violation  of  a  statu- 
tory duty  by  the  defendant,  but  also  that  such  negli- 
gence was  the  proximate  cause  of  the  death  of  Jen- 
nie Burt  Hoffmaister.  The  case  rests  upon  the  law 
of  negligence  generally,  the  statute  relating  to  fire 
escapes  having  no  such  provision  as  the  railroad  law, 
shifting  the  burden  of  proof  from  the  plaintiff  to  the 
defendant.  It  is  said  in  Shearman  &  Eedfield  on  Neg., 
sec.  27,  that  the  doctrine  relied  upon  in  some  earlier 
cases,  and  by  plaintiffs'  counsel  here,  that  a  breach  of 
statutory  duty  was  evidence  not  only  of  negligence, 
but  also  that  such  negligence  caused  the  injury  com- 
plained of,  is  now  abandoned.  And  in  the  notes  to  the 
case  of  Gilson  v.  Canal  Co.,  36  Am.  St.  802,  817,  cited 
by  appellants,  the  law  is  now  stated  to  be  that  *Hhe 
question  of  natural  consequence  does  not,  it  would 
seem,  arise  in  this  class  of  cases,  the  only  condition 
of  recovery  being  proof  that  the  breach  of  the  statute 
was  the  efficient  cause  of  the  injury."  21  Am.  &  Eng. 
Ency.  Law,  480;  Byerly  v.  Light  Co.,  130  Mo.  App. 
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603;  Goransson  v.  Riter-Connelly  Co.,  186  Mo.  307; 
Dunphy  v.  Stock  Yards,  118  Mo.  App.  506;  Wamer 
V.  Railroad,  178  Mo.  125;  Smart  v.  Kansas  City,  91 
Mo.  App.  586;  Smith  v.  Bank,  99  Mass.  605;  Smillie  v. 
Dollar  Store,  47  Mo.  App.  406;  McGrath  v.  Transit 
Co.,  197  Mo.  97;  Harper  v.  Terminal  Co.,  187  Mo.  575; 
Breen  v.  Cooperage  Co.,  50  Mo.  App.  202. 

FARIS,  P.  J.-This  is  an  action  by  plaintiffs, 
who  are  the  infant  children  of  Jennie  Burt  Hoffmais- 
ter,  for  damages  accruing  by  reason  of  the  latter 's 
death  in  the  burning  in  Kansas  City  of  a  building  used 
as  a  lodging  house.  The  negligence  complained  of 
was  the  failure  of  defendant  to  equip  the  burned 
building  with  a  fire  escape  and  other  safety  appli- 
ances, as  required  by  the  statutes  of  Missouri  and  the 
ordinances  of  Kansas  City. 

The  building  in  question  was  a  three-story  brick 
building,  or  to  be  a  little  more  exact,  a  two-story 
building  with  a  mansard  roof  constituting  a  third- 
story  and  consisting  of  four  small  rooms  in  said  third, 
or  mansard  roof,  story.  From  the  second-story  win- 
dow to  the  ground  was  sixteen  feet  and  eight  inches. 
There  was  a  stairway  in  the  middle  of  the  house  lead- 
ing from  the  first  floor  to  the  second  floor,  the  foot  of 
which  stairway  was  distant  five  feet  from  the  front 
door.  On  the  south  side  of  this  stairway  there  were 
three  rooms  on  the  second  floor,  the  middle  one  of 
which  was  occupied  by  deceased.  The  stairway  led 
up  into  a  hallway  on  the  second  floor,  which  hallway 
was  five  feet  and  ten  inches  wide.  This  hallway  was 
not  continuous  to  the  east  or  front  end,  but  led  into  a 
small  bedroom,  which  we  may  call  a  hall  bedroom. 
This  hall  bedroom  had  a  window  opening  out  upon  a 
front  porch,  which  porch  was  about  eleven  feet  from 
the  ground,  some  ten  feet  wide  and  practically  as  long 
as  the  house  was  wide.    To  the  rear,  through  the  hall 
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of  the  second  floor  from  which  the  down-going  stairs 
led,  there  was  a  small  window  about  a  foot  and  a  half 
wide  and  four  feet  and  a  half  long  and  some  twenty-nine 
inches  from  the  floor.  This  window  led  to  a  porch  on 
the  rear  of  the  building,  which  porch  was  about  thir- 
teen feet  from  the  ground. 

The  room  occupied  by  the  deceased  woman  had  an 
outside  window,  which,  as  stated,  was  a  little  over  six- 
teen feet  from  the  ground.  There  was  a  door  lead- 
ing from  this  room  to  the  second  story  hall,  which 
hall  we  have  already  described.  Just  west  and  to  the 
rear  of  the  room  of  deceased  was  the  bath  room,  con- 
necting on  the  south  side  with  the  rear  part  of  said 
hall.  There  w^^s  also  a  door  between  the  room  of  de- 
ceased and  the  front  room,  which  said  front  room  had 
a  window  opening  on  to  the  flat  roof  of  the  long  front 
porch;  but  there  is  no  showing  as  to  whether  this 
door  was  locked,  nor  is  there  any  showing  as  to  whether 
the  door  to  the  hall  bedroom  was  locked.  As  to  the 
latter  it  is  said  there  was  a  cot  therein  and  that  no  one 
was  in  this  room  when  the  firemen  got  to  it,  but  there 
is  not  a  syllable  in  the  record,  showing  whether  or 
not  the  door  to  the  hall  bedroom  was  opened,  or  closed, 
or  whether  it  was  occupied,  or  unoccupied  when  the 
fire  broke  out. 

The  fire  seems  to  have  commenced  in  the  basement 
and  to  have  broken  through  the  ground  floor,  near  the 
foot  of  the  stairs,  into  the  hall  at  an  early  stage  and 
to  have  raged  there  more  fiercely  than  at  any  other 
point.  It  was  discovered  shortly  after  five  o'clock  on 
tile  morning  of  February  1, 1908.  The  fire  department 
reached  the  scene  of  it  only  about  one  minute  after  the 
giving  of  the  alarm.  The  front  doors  were  broken 
down  and  the  body  of  the  deceased  was  found  lying 
near  the  foot  of  the  stairs  in  front  of  the  double-doors 
(m  the  first  floor  and  in  the  vicinity  of  the  fiercest  fire 
in  the  building.  The  body  was  entirely  naked  and 
bare-footed,  and  so  badly^  burned  as  to  be  unrecogniza- 
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ble.  Identification  thereof  is  shown  largely  by  certain 
rings  which  were  found  tightly  clasped  in  the  dead 
woman's  hand.  These  rings  were  identified  by  one 
Paul  McDonald,  to  whom  one  of  the  rings  belonged, 
and  who  had  seen  the  rings  in  the  woman's  possession 
the  night  preceding  the  fire,  and  only  about  four  hours 
before  her  death. 

When  the  firemen  reached  the  house  smoke  was 
coming  from  every  window  in  the  building.  At  the 
time  of  the  burning  of  this  building  there  were  some 
nineteen  or  twenty  persons  rooming,  or  lodging  in  it. 
Of  these,  some  seven  or  more  were  in  the  third  story. 
Besides  Mrs.  Hoffmaister  four  others  were  burned  to 
death.  These  four  were  occupants  of  the  small  rooms 
in  the  third  story.  All  of  the  persons  occupying  rooms 
on  both  the  first  and  second  floors,  except  Mrs.  Hoff- 
maister, escaped,  either  by  jumping  out  of  windows,  or 
by  climbing  through  the  windows  onto  the  porches, 
which  latter  were  not  injured  by  the  fire. 

The  evidence  is  undisputed  that  there  was  no  out- 
side metal  stairway  or  fire  escape,  nor  any  scuttles 
leading  to  the  roof  and  connecting  with  the  iron  stair- 
way, nor  any  signs  upon  any  doors  or  windows  indi- 
cating a  fire  escape  or  indicating  a  means  of  exit  in 
case  of  fire.  It  was  likewise  undisputed  that  the  proper 
place  for  a  fire  escape,  had  the  building  been  equipped 
with  such,  was  at,  or  near,  either  the  east  or  west  end 
of  said  second  story  hall  at  the  front  or  the  rear. 

It  was  admitted  that  defendant  was  the  owner  of 
the  house  at  the  time  of  its  destruction.  It  was  leased 
by  a  woman  by  the  name  of  Higgins  and  used,  as  stated, 
as  a  rooming  or  lodging  house.  For  how  long  a  pe- 
riod it  has  been  so  used  does  not  definitely  appear,  but 
it  does  appear  that  deceased  had  roomed  in  this  house 
for  about  six  months. 

There  was  no  evidence  in  the  case  as  to  when  de- 
ceased first  learned  of  the  fire  or  that  she  knew  the 
location  thereof.    No  one  saw  her  after  the  witness  Mc- 
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Donald  left  her  at  about  one  o'clock,  until  she  was 
found  by  the  firemen.  No  one  heard  her,  so  as  to  iden- 
tify her  voice  or  her  cries,  except  that  the  witness  King- 
ery,  who  occupied  a  room  on  the  first  floor  near  the 
stairs,  and  who  states  that  he  heard  something  or 
someone  coming  down  the  stairs  after  the  fire  had 
burnt  through  his  door  from  the  hall. 

Both  the  statutes  and  the  city  ordinances  were  re- 
lied on.  Two  sections  of  the  ordinance  will  become  per- 
tinent.   They  are  as  follows : 

"When  sufficient.  Any  building  provided  with 
outside  stairways  or  fire  escapes  approved  by  the  chief 
of  the  fire  department  and  constructed  of  wrought  iron 
or  steel  and  having  balconies  with  suitable  metal  rail- 
ings at  each  floor  or  landing,  and  firmly  secured  to  the 
outer  walls,  shall  be  deemed  to  be  provided  with  suffi- 
cient facilities  for  escape  in  case  of  fire  as  required. 
The  owner  of  any  building  which  is  provided  with 
stairs  or  ladders  on  the  outside  shall  construct  such 
stairs  or  ladders  with  railed  landings  at  each  story 
above  the  first,  and  connect  them  with  each  story  by 
doors  or  windows.  No  person  shall  place,  permit  or 
allow  any  obstruction  on  any  outside  stairway  or  lad- 
der or  fire  escape.  All  fire  escapes  shall  be  accessible 
from  halls,  or  in  buildings  now  erected,  by  passing 
through  one  glass  door  marked  *Fire  Escape.' '' 

''Scuttle,  How  Made  and  Where.  All  brick  build- 
ings more  than  twenty  feet  in  height  shall  have  scuttle 
frames  not  less  than  two  by  three  feet  in  size;  and 
covers,  or  bulk  heads  and  doors  on  the  roof,  made  of 
or  covered  with  some  incombustible  material ;  and  every 
scuttle  shall  have  a  stationary  stepladder,  and  every 
bulkhead  shall  have  stairs  furnished  with  sufficient 
guard  or  hand  rail  ready  for  use  at  all  times,  and  in  a 
tenement  house  such  scuttle  or  bulkhead  shall  never  be 
locked,  but  may  be  fastened  with  a  hook  on  the  in- 
side.'' 
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Deceased  was  employed  as  a  waitress  in  a  restau- 
rant. She  had  been  twice  married ;  the  plaintiffs  here 
are  the  children  of  the  first  marriage,  their  father  be- 
ing dead.  Her  second  husband,  Hoffmaister,  was  liv- 
ing at  the  time  of  her  death,  but  he  and  she  were  sep- 
arated and  she  had  a  divorce  suit  pending  against  him. 
Hoffmaister  failing  to  sue  for  six  months,  plaintiffs 
brought  this  action.  A  trial  was  had  herein  once  be- 
fore, but  a  demurrer  to  the  evidence  therein  being  sus- 
tained, plaintiffs  took  a  nonsuit  Afterward,  and  with- 
in one  year  this  suit  was  begun.  A  trial  was  had  here- 
in, but  at  the  close  of  the  evidence  for  the  plaintiffs  the 
trial  court  instructed  the  jury  to  find  for  defendant. 
Thereupon  plaintiffs  again  took  an  involuntary  nonsuit 
herein,  with  leave  to  move  to  set  the  same  aside.  This 
motion  to  set  said  nonsuit  aside  was  duly  filed,  and  be- 
ing overruled  plaintiffs  have  duly  perfected  this  ap- 
peal. The  question  before  us  is  then  solely  whether 
or  not  there  was  enough  evidence  to  go  to  the  jury. 
To  this  point  we  shall  direct  our  attention  in  the  sub- 
joined opinion. 

OPINION. 

We  do  not  understand  it  to  be  seriously  contended 
by  defendant  that  any  other  phase  of  sufficiency  to  make 
out  a  case  is  lacking,  except  that  of  evidence  of  causal 
connection,  or  proximate  cause.  In  short,  defendant 
sustains  the  action  of  the  court  below  in  taking  this 
case  from  the  jury  upon  the  theory  that  there  is  noth- 
ing in  the  evidence  to  show  that  defendant's  failure  to 
equip  the  burned  building  with  a  fire  escape  and  other 
safety  appurtenances  called  for  by  statute  and  the  city 
ordinance  was  causa  causans  of  the  death  of  plain- 
tiffs' mother.  But  lest  we  err  in  this  we  will  notice 
other  points  briefly. 

I.  We  do  not  need  to  find  aught  except  that  there 
was  on  all  points  necessary  to  be  proved  by  plaintiffs 
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to  make  out  their  case,  suflBcient  evidence,  or  iiifeF- 
ences  to  be  deduced  circumstantially  from 
the  evidence,  to  make  out  a  prima-facie 
case.  We  think  this  condition  is  met  so  as  to  take  the 
ease  to  the  jury  on  the  question  of  the  identity  of  the 
body  found  naked,  bare-footed  and  burned  near  the 
foot  of  the  stairs  on  the  first  floor,  with  that  of  plain- 
tiffs' mother.  For  the  witness  Davis,  her  employer, 
says  he  saw  her  body  on  the  porch,  and  the  witness 
McDonald  identified  the  rings  found  in  the  dead  wo- 
man's hand  as  belonging  to  him  and  to  the  woman,  and 
he  swears  that  he  last  saw  deceased  with  these  rings 
some  four  hours  before.  This,  we  think,  made  a  case 
for  the  jury  on  identity. 

n.  Upon  the  question  of  the  use  of  the  burned 
building  as  a  lodging  house,  so  as  to  bring  it  within 
the  purview  of  the  statute  and  the  city  ordinances, 

there  can  likewise  be  left  no  debatable  ba- 
Lodging  gig  fQj.  ^  contrary  contention.    The  own- 

Ownership,       ership  of  the  building  was  admitted  to  be 

in  defendant;  but  it  is  urged,  not  seri- 
ously, however,  we  apprehend,  that  the  burden  was  on 
plaintiffs  to  show  how  long  defendant  had  owned  the 
house,  and  also  that  defendant  knew  the  house  was  be- 
ing used  as  a  lodging  house.  The  proof  was  that  de- 
ceased had  been  rooming  at  this  house  for  more  than 
six  months ;  that  the  house  was  usually  full,  and  that 
some  eighteen  or  nineteen  other  persons  lodged  there- 
in. The  prima-facie  presumption  which  the  triers  of 
fact  were  entitled  to  draw  from  this  was  that  the  owner 
would  in  this  time  have  learned,  and  did  in  fact  know, 
of  such  use.  Upon  the  other  phase,  that  plaintiffs  were 
compelled  to  show  how  long  prior  to  the  fire  defend- 
ant had  been  the  owner  of  the  building,  we  are  like- 
wise not  impressed.  The  prima-facie  fact  of  owner- 
ship at  the  time  of  the  fire  being  shown,  it  became  a 
matter  of  defense  if  defendant,  and  not  soipie  one  else 
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— ^his  predecessor  in  title — was  liable.  Whether  the 
sixty  days  of  grace  originally  provided  when  this  act 
was  first  passed  (Sec.  5,  p.  220,  Laws  1901)  applies  in 
a  civil  action,  we  do  not  decide,  for  it  cuts  no  figure 
here,  because  the  proof  shows  that  deceased  had  been 
rooming  at  this  house  for  over  six  months  and  so  if  it 
had  been  converted  from  a  dwelling  into  a  lodging 
house  only  six  months  before,  the  sixty  days  of  grace 
had  long  passed. 

III.  Neither  are  we  impressed  with  the  insistence 
of  defendant  that  the  deceased  by  becoming  a  lodger 
in  this  house  and  by  remaining  therein  as  such  for  more 
than  six  months,  thereby  waived  compliance  on  de- 
fendant's part  with  our  statutes  and  with 
watverf *''*"  the  city  ordinances.  Such  a  defense  seems 
very  similar  to  that  which  is  elsewhere  in 
other  jurisdictions  called  assumption  of  risk.  Usually, 
if  not  universally,  this  doctrine  is  bottomed  on  con- 
tract, express  or  implied,  and  connotes  a  relation  of 
privity  between  him  who  invokes  the  doctrine  and  the 
one  against  whom  it  is  invoked.  The  dead  woman  was 
a  lodger  of  Mrs.  Higgins.  She  had  a  contract  no  doubt 
with  Mrs.  Higgins  and  the  latter  had  one  also  no  doubt 
with  defendant;  but  no  contractual  relation  or  privity 
is  shown  to  have  subsisted  between  defendant  and  de- 
ceased which  would  serve  as  a  basis  for  the  assumption 
of  risk  doctrine.  Neither  do  we  think  deceased  waived  ■ 
the  compliance  by  defendant  with  the  law  or  the  city 
ordinances.  We  do  not  believe  that  a  waiver  of  such 
compliance  could  ever  arise  against  one  injured  or 
killed  by  default  in  complying  with  a  plain  statute.  If 
waiver  can  be  bottomed  upon  the  fact  of  occupancy 
of  a  building  which  is  not  equipped,  but  which  both 
an  ordinance  and  a  statute  require  to  be  equipped  with 
fire  safety  appliances,  from  the  mere  fact  of  occupancy 
for  a  few  hours,  or  days,  or  weeks,  or  months,  then  the 
statute  is  emasculated  and  utterly  worthless.     This 
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same  defense  has  been  urged  in  practically  every  case 
in  every  jurisdiction  in  which  actions  of  this  sort  have 
been  brought,  but  we  have  not  been  able  to  find  one 
case  in  which  the  defense  has  been  held  to  be  abso- 
lutely good.  [Adams  v.  Inn  Co.,  117  Tenn.  470;  Cit- 
tadino  v.  Schackter,  85  Atl.  174;  Willy  v.  Mulledy,  78 
N.  Y.  310.]  Becovery  was  refused  pursuant  to  so- 
called  waiver,  but  which  was,  on  the  facts,  a  mixed  mat- 
ter of  waiver  and  contributory  negligence,  in  the  case 
of  Armaindo  v.  Ferguson,  55  N.  Y.  Supp.  769,  where- 
in plaintiff,  for  six  months  a  guest  in  a  hotel,  know- 
ing her  room  was  not  equipped  with  a  rope  for  descend- 
ing, as  the  statute  required,  but  likewise  knowing  that 
there  was  an  exterior  metal  fire  escape  just  outside  the 
window  of  her  room,  nevertheless  jumped  to  the  street 
and  was  hurt. 

In  the  case  of  Adams  v.  Inn  Co.,  supra,  at  page 
481,  the  Supreme  Court  of  Tennessee,  refusing  to  lend 
its  concurrence  to  such  defense,  said : 

**The  plaintiff  did  not  waive  the  duty  which  the 
defendant  owed  to  him  under  the  ordinance  as  an  oc- 
cupant of  the  hotel,  nor  assume  the  risks  incident  to 
its  occupation  in  its  then  condition.  The  duty  of  the 
defendant  to  place  the  fire  escape  upon  its  hotel  was 
not  a  contractual  obligation,  and  the  doctrine  of  as- 
sumed risks  has  no  application  to  this  case.  The  ordi- 
nance is  a  police  regulation,  made  for  the  protection 
of  himian  life,  and  in  the  interest  of  that  portion  of  the 
public  occupying  hotels  and  lodging  houses.  Public 
policy  requires  that  duties  of  this  kind  be  discharged, 
and  that  all  consequences  of  a  failure  to  do  so  shall 
follow.  The  individuals  who  are  affected  cannot  sus- 
pend the  law  by  waiver  or  express  contract.  The  plain- 
tiff had  the  right  to  presume  that  the  defendant  would 
obey  the  law  and  would  provide  the  fire  escapes,  and 
to  continue  to  occupy  his  room  upon  the  faith  of  such 
presumption. '' 

In  this  latter  view  we  are  constrained  to  concur. 
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IV.  It  was  nrged  in  argtiment  and  is    likewise 
touched  upon  slightly  in  the  brief,  that  the  physical 

facts  in  the  instant  case,  show  such  an 
Compliance.      arrangement  of  the  halls  and  back  and 

front  porches,  the  windows  leading  there- 
to and  the  heights  of  these  porches  and  windows  from 
the  ground,  as  to  constitute  substantial  compliance 
with  the  statute,  so  far  as  equivalent  facilities  for  es- 
cape are  concerned.  The  facts  shown  are  not  so  nearly 
similar  to-  the  statutory  requirements  as  to  permit  us 
to  hold  out  of  hand  as  a  matter  of  law  that  the  ap- 
proximate compliance  shown  was  an  absolute  defense. 
The  most  that  can  be  said  of  this  contention  is  that 
whenever  substantial  or  approximate  compliance  is 
relied  on,  the  question  whether  the  compliance  shown 
reasonably  met  the  statutory  requirements,  becomes  a 
jury  question.  [Gorman  v.  McArdle,  22  N.  Y.  Supp. 
479;  Kohn  v.  Clark,  236  Pa.  St  18.]  The  courts  can- 
not weigh  such  matters.  The  statute  requires  the  out- 
side iron  stairs  to  reach  within  nine  feet  of  the  ground, 
and  the  city  ordinances  required  that  certain  signs,  indi- 
cating the  location  of  the  fire  escape,  be  put  upon  doors 
leading  thereto ;  also  other  requirements  are  specified 
in  the  statute.  [Sec.  1,  p.  251,  Laws  1903.]  The  facts 
we  set  out  show  both  how  near  and  how  far  defendant 
came  from  meeting  these  requirements  by  the  adventi- 
tious presence  of  so-called  equivalents.  Since  so  evi- 
dent a  noncompliance  is  present  upon  a  literal  view, 
the  question  of  substantial  compliance  is  for  the  jury, 
and  is  not  a  matter  to  be  resolved  by  the  court. 

V.  But  the  difficult  point  in  the  case  and  the  point 
most  seriously  urged,  is  whether  upon  the  facts  shown, 

regard  being  had  to  the  statute  violated. 
Cause?****        it  appears  as  a  matter  of  law  that  the  de- 
fendant's failure  to  equip  the  building 
with  a  fire  escape  and  the  required  fire  safety  appli- 
ances, was  the  proximate  cause  of  the  woman's  death. 
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As  a  major  premise  it  must  be  conceded  that  it 
was  negligence  per  se  in  defendant  to  neglect  and  fail 
to  comply  with  the  statute  and  ordinances  of  Kansas 
City  requiring  the  building  to  be  equipped  with  fire 
safety  appliances.  Yet  this  fact  alone  does  not  inevi- 
tably fix  liability.  Such  may  be  escaped  by  the  proof 
of  either  contributory  negligence,  or  of  lack  of  proxi- 
mate cause.  Since  contributory  negligence  is  an  aflBrm- 
ative  defense,  where  it  is  not  shown  by  plaintiffs'  own 
evidence,  it  very  clearly  cannot  be  invoked  to  aid  de- 
fendant, in  a  case  like  this,  which  was  taken  from  the 
jury.  So  there  is  left  for  defense  on  defendant's  side 
of  the  case  but  the  one  point  of  proximate  cause. 

Ordinarily  it  is  well-settled,  if  not  almost  funda- 
mental, that  negligence  will  not  be  presumed,  but  that 
it  must  be  proven.  In  some  cases,  however,  the  burden 
or  degree  of  care  enjoined  is  such  that  the  bare  show- 
ing of  an  injury  and  the  immediate  producing  cause 
thereof,  throws  the  burden  of  disproving  negligence 
upon  the  defendant.  [Partello  v.  Railroad,  240  Mo. 
122;  Nagel  v.  Railroad,  169  Mo.  App.  284.]  But  here 
in  the  instant  case  negligence  is  present  beyond  cavil. 
Likewise  the  fact  of  injury  is  shown  in  such  wise  as  to 
take  the  case  to  the  jury. 

We  can  readily  appreciate  a  case  wherein  the  facts 
themselves  would  show  lack  of  proximate  cause.  [Rad- 
ley  V.  Kjiepfly,  104  Tex.  130;  Armaindo  v.  Ferguson, 
55  N.  Y.  Supp.  769.]  But  we  think  that  such  condition 
ought  ordinarily  to  appear  from  facts  shown  affirma- 
tively, and  not  be  deduced  as  inferences  favorable  to 
defendant  only  from  a  state  of  nonspeaking  facts  from 
which  contrary  inferences  can  just  as  well  be  drawn. 
Here  a  state  of  negligence  on  defendant's  part  is 
shown ;  a  woman  is  found  burned  to  death.  No  witness 
saw  her  or  heard  her  when  she  died,  and  none  speaks 
a  syllable  as  to  the  manner  in  which  she  met  her  ap- 
palling and  horrible  fate.  Was  it  possible  for  her  to 
have  reached  the  little  window  in  the  rear  of  the  hall 
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and  to  have  passed  through  the  same  to  safety!  Were 
the  nature  and  place  of  the  fire  such  as  to  have  per- 
mitted her  to  do  this!  Was  it  possible  for  her  to  have 
thrown  herself  from  the  side  window  of  her  room  six- 
teen feet  and  more  to  the  earth  and  to  safety!  Could 
she  have  passed  through  the  adjoining  room  east  of 
hers  to  the  porch  and  to  safety!  Could  she  have  passed 
through  the  little  hall  bedroom  to  this  porch!  To  all 
these  doubtful  things  and  to  all  these  questions  and 
two-sided  inferences,  do  the  facts  and  defendant's  neg- 
ligence drive  us.  The  answer  to  most  of  them  would 
seem  to  be  that  the  police  regulations  set  down  in  the 
statute  and  the  ordinances  were  made  and  designed  to 
save  panic-stricken  persons,  in  a  moment  of  deadly 
peril,  from  the  errors  of  a  judgment  dethroned  by  ter- 
ror. It  may  be  said  that  if  there  had  been  a  fire  es- 
cape there  she  might  not  have  been  able  to  get  to  it. 
Conceded,  and  likewise  conceded  that  such  an  affirma- 
tive showing  would  have  relieved  defendant  from  lia- 
bility. [Radley  v.  Knepfly,  supra.]  Other  possible 
theories  of  escape  for  her  may  be  conjured  up  now 
from  hind-sight  when  coldly  conned  over  years  after, 
which  did  not  occur  to  her  frightened,  frenzied  senses, 
dulled  by  slumber  and  awakened  to  confront  instantly 
the  skeleton  specter  in  his  grisliest  and  most  horrible 
aspect.  The  presumption  is  that  she  did  not  wantonly 
throw  away  her  life;  that  she  tried  to  save  herself, 
rather  than  that  she  committed  suicide.  In  truth,  the 
showing  that  she  died  with  all  her  little  jewelry  clutched 
in  her  hand,  shows  that  her  thought  was  to  escape  and 
live  and  not  to  die.  Considering  all  these  things  and 
all  these  diverse  inferences,  were  they  to  be  resolved 
by  the  court  as  matters  of  law  or  were  they  for  the 
jury!  Besides,  where  logically  does  the  burden  of 
proof  fall!  If  negligence  be  admitted,  and  suicide  be 
eliminated,  as  they  both  must  be  here  upon  the  facts, 
what  caused  this  woman  to  lose  her  life!  We  think  the 
answer  must  be  that  she  lost  it  either  on  account  of 
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the  negligence  of  the  defendant,  or  by  reason  of  her 
own  contributory  negligence.  If  she  lost  it  by  the  neg- 
ligence of  defendant,  the  case  should  have  gone  to  the 
jury;  if  she  lost  it  by  her  own  negligence  then  the 
facts  thereof  were  matters  of  aflSrmative  defense.  And 
where  such  facts  do  not  so  clearly  appear  from  the 
plaintiffs'  own  proof  as  that  no  reasonable  person 
can  draw  two  inferences' touching  them,  the  case  is  for 
the  jury.  [White  v.  Railroad,  250  Mo.  476;  Linder- 
man  v.  Carmin,  255  Mo.  62.]  We  have  pointed  out 
some  of  the  contrary  inferences  which  we  think  reason- 
able men  might  weU  deduce  from  the  circumstances  in 
evidence. 

For  these  reasons  and  others  which  occur  to  us, 
but  which  we  will  not  take  up  space  to  discuss,  we  are 
not  able  to  concur  with  a  view  of  the  law  (in  those  cases 
where  defendant,  by  actual  criminal  negligence  in  fail- 
ing to  comply  with  simple  police  regulations  devised 
in  consonance  with  the  spirit  of  humanity,  has  brought 
about  a  holocaust  which  snuffed  o.ut  many  lives)  which, 
in  effect,  holds  it  possible  for  those  only  to  sue  who 
are  crippled,  but  which  so  seals  up  the  facts  and  the 
law  when  the  lips  of  the  dead  are  sealed,  that  no  action 
may  be  brought  for  their  death.  Such  a  view  penalizes 
the  innocent  for  the  benefit  of  the  guilty.  The  law 
ought  not  to  allow  the  guilty  defendant  to  be  the  sole 
financial  beneficiary  of  this  woman's  horrible  death. 
Those  regulations  are  intended  to  protect  the  lives  of 
humble  lodgers  and  homeless  roomers,  ill  able  from 
comparative  friendlessness  and  poverty  to  protect 
themselves. 

The  provision  in  the  city  ordinance  that  a  sign 
with  the  words  **fire  escape"  thereon  should  be  pro- 
vided to  indicate  the  way  leading  to  such  appliance, 
was  designed  to  so  habituate  occupants  to  the  loca- 
tion of  the  means  of  exit  provided  that  the  use  there- 
of should  become,  as  we  say  in  the  vernacular,  *' second 
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nature,"  and  so  guard  against  the  dangers  arising  from 
excitement  and  panic.  The  physical  facts  here  bear 
sad  and  silent  but  eloquent  witness  to  this  mental  pro- 
cess **  strong  in  death. '^  For  this  woman  in  her  panic, 
sought  and  used  the  only  means  of  egress,  to-wit,  the 
central  wooden  stair,  that  she  had  ever  seen  or  known 
or  used  in  her  six  months'  occupancy  of  this  fire-trap. 
The  rule  of  res  ipsa  loquilwr  has  been  invoked  in 
cases  which  upon  analogy  are  similar  in  all  material 
aspects  to  the  conditions  found  here.  For  example,  it 
was  held  to  apply  to  an  injury  received  by  a  clerk  of  a 
shipper  upon  a  railroad  who  went  to  the  railroad  yards 
to  inspect  a  shipment  of  goods  consigned  to  his  em- 
ployer. [Tateman  v.  Railroad,  96  Mo.  App.  448.] 
There,  as  here,  no  contractual  relation  or  privity  by 
contract  subsisted  between  the  plaintiff  and  the  defend- 
ant. Plaintiff,  there  as  here,  was  merely  upon  the 
premises  as  an  implied  licensee.  [Tateman  v.  Rail- 
road, supra;  Blanton  v.  Dold,  109  Mo.  64;  Gallagher  v. 
Edison  Co.,  72  Mo.  App.  576;  Houston  v.  Brush  & 
€urtis,  66  Vt.  331.]  We  think  these  reasons  suflBce 
to  uphold  the  rule;  but  if  they  do  not,  and  if  to  hold 
thus  makes  necessary  the  creation  of  a  new  precedent, 
then  we  ought,  in  a  case  of  such  crying  necessity,  to 
create  it.  Neither  the  day  for  the  making  of  new  prec- 
edents is  past,  nor  is  the  field  thereof  already  occupied 
to  exclusion.  Therefore,  we  hold  that  where,  as  here, 
these  fire  safety-appliance  laws  are  violated  and  death, 
unexplained  except  by  the  physical  facts,  occurs  by  fire 
in  the  burning  of  a  building  not  equipped  with  the  re- 
quired appliances  but  which  is  by  law  required  so  to 
be,  the  rule  of  res  ipsa  loquitur  should  be  invoked  to 
take  the  case  to  the  jury,  where  all  inferences  pro  and 
con  and  all  matters  of  contributory  negligence  can  be 
resolved  under  proper  instructions  by  the  triers  of 
fact 
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Let  the  case  be  reversed  and  remanded  to  be  re- 
tried in  accordance  with  these  views.    It  is  so  ordered. 
Walker  and  Brown,  J  J.,  concur. 


AETHUR  J.  ABN,  ELIZA  WAHLENMAIER  and 
ISABELLA  E.  LIND  v.  GEACE  AEN  and  ED- 
WARD  F.  ARN,  JR.,  AppeUants. 

Division  Two,  February  23,  1915. 

I  EXPRESS  TRUST:  Deed  from  Father  to  Son:  Created  by 
Subsequent  Letter:  Barred  by  Delivery.  Where  Ferdinand, 
being  threatened  with  lawsuits,  without  valuable  consideration 
in  1874  conveyed  by  deed  unrestricted  in  its  terms  land  to  his 
minor  son  Arthur,  who  in  1888,  at  Ferdinand's  request  and 
without  consideration,  by  deed  on  its  face  properly  acknowl- 
edged, conveyed  it  back  to  Ferdinand,  which  deed  without  being 
recorded  was  laid  away  and  forgotten  for  more  than  twenty 
years,  and  upon  its  being  found,  upon  the  advice  of  counsel  a 
new  deed  was  made  by  Arthur  in  1909  conveying  the  land  to 
Ferdinand,  who  shortly  thereafter  conveyed  the  land  unreserv- 
edly to  his  children  Arthur,  Eliza  and  Isabella,  a  letter  writ- 
ten by  Arthur  in  1906  to  his  brother  Bdward  in  which  he  stated 
he  had  no  "individual  right"  to  the  land,  but  held  the  title  for 
the  said  Bdward  and  his  sisters,  did  not  create  an  express  trust 
in  favor  of  Edward  and  the  other  children,  and  did  not  have 
the  effect  of  defeating  the  deed  of  Ferdinand  of  1909  which 
omitted  Edward  as  grantee,  if  the  deed  of  1888  was  actually 
delivered,  for  if  delivered  the  title  had  already  passed  out  of 
Arthur  when  he  wrote  the  letter  in  1906;  and  the  evidence  is 
examined,  and  is  held  to  preponderate  in  favor  of  the  chancel* 
lor's  finding  that  the  deed  was  actually  delivered. 

2.  EVIDENCE:  On  Issue  Not  Pleaded.  It  is  not  error  to  exclude 
evidence  offered  to  establish  a  contract  creating  an  interest  in 
land  where  no  such  contract  was  pleaded. 

3.  GUARDIAN  AD  LITEM:  Written  Acceptance.  Where  the 
record  shows  that  a  guardian  ad  litem  was  appointed  for  the 
minor  defendant,  and  that  he  appeared  for  said  minor  and  filed 
an  answer.  It  will  be  held,  notwithstanding  the  record  fails  to 
show  that  the  guardian  ad  litem  filed  with  the  clerk  his  written 
consent  to  act  as  such  guardian,  that  he  did  accept  such 
appointment 
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4.  GENERAL  GUARDIAN:  Judgment  Recital.  General  guar- 
dians appointed  by  the  probate  courts  are  authorized  and 
directed  by  statute  to  represent  their  wards  in  legal  proceed- 
ings and  to  prosecute  and  defend  for  them  in  the  several  courts 
of  this  State,  and  where  the  minor  defendant  has  a  legal  guar- 
dian it  is  unnecessary  that  a  guardian  ad  litem  be  appointed; 
and  where  the  Judgment  recites  that  the  minor  defendant  "ap- 
pears by  his  general  gruardian  appointed  by  the  probate  court" 
of  the  proper  county,  and  that  recital  is  not  contradicted  by 
any  other  portion  of  the  record,  it  is  presumed  to  be  true. 

Appeal  from  Jackson  Circuit  Court. — Mon.  Joseph  A. 
Guthrie,  Judge. 

Affibmed. 

Clarence  I.  Spellman  and  William  L.  Wood  for  ap- 
pellants ;  T.  C.  Sparks  of  counsel. 

(1)  The  court  erred  in  excluding  parol  evidence 
to  show  the  circumstances  surrounding  the  parties  to 
this  case,  and  Ferdinand  Am  and  Edward  F.  Am,  Sr., 
deceased,  in  aid  and  explanation  of  the  construction  of 
the  writings  offered  in  evidence  by  defendants ;  and  in 
refusing  to  admit  parol  evidence  to  aid  the  writings, 
and  to  show  the  purpose  and  terms  of  the  trust,  after 
its  existence  had  been  established  by  written  evidence. 
Adams  v.  Canutt,  66  Wash.  428;  Reid  v.  Reid,  12  Rich. 
Eq.  (S.  C.)  213;  Kingsbury  v.  Burnside,  58  HI  329; 
Johnson  v.  Calnan,  19  Colo.  175;  Railroad  v.  Durant, 
95  U.  S.  579 ;  Nesbitt  v.  Stevens,  161  Ind.  522.  (2)  The 
court  erred  in  excluding  parol  evidence  offered  by  de- 
fendants to  show  the  trust  in  Arthur  Am  to  sell  the 
land  in  controversy  and  divide  the  proceeds  among  the 
four  children  of  Ferdinand  Am  in  equal  parts.  Mul- 
rooney  v.  Building  Assn.,  249  Mo.  646 ;  Forest  v.  Rog- 
ers, 128  Mo.  App.  9;  Watson  v.  Payne,  143  Mo.  App. 
726;  Logan  v.  Brown,  20  L.  R.  A.  (N.  S.)  298;  39  Cyc. 
52.  (3)  The  court  erred  in  excluding  the  testimony  of 
Flora  Sells,  W.  H.  Weaver  and  other  competent  wit- 
nesses to  show  a  contract  between  Ferdinand  Am  and 
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Ed.  F.  Am,  Sr.,  wherein  Ferdinand  Am  a^eed  to  con- 
vey an  interest  in  his  real  estate  to  Ed  if  he  would 
abandon  his  home  in  Texas  and  come  to  Kansas  City 
and  make  a  home  for  his  father.  Sutton  v.  Hayden,  62 
Mo.  114;  Hiatt  v.  Williams,  72  Mo.  214;  Gupton  v.  Gup- 
ton,  47  Mo.  37;  Healey  v.  Simpson,  113  Mo.  340;  Hall 
V.  Harris,  145  Mo.  614;  Koch  v.  Hebel,  32  Mo.  App. 
103 ;  Sharkey  v.  McDeraiott,  91  Mo.  647 ;  Oliver  v.  John- 
son, 238  Mo.  376;  Kirk  v.  Middlebrook,  201  Mo.  245; 
Walker  v.  Bohannon,  243  Mo.  119.  (4)  The  court  erred 
in  proceeding  to  trial  in  this  case  without  the  proper 
appointment  of  a  guardian  ad  litem  on  behalf  of  the 
infant  defendant,  Edward  F.  Am,  Jr.,  as  required  by 
the  statutes  covering  such  cases.  E.  S.  1909,  sees.  1714, 
1748, 1749;  Eeineman  v.  Larkin,  222  Mo.  156;  Kurtz  v. 
Eisenstein,  123  Mo.  App.  288. 

Gage,  Ladd  &  Small  for  respondents. 

(1)  There  is  not  a  scintilla  of  evidence  to  show 
that  Arthur  J.  Am  held  title  to  this  property  for  him- 
self and  his  brother  and  sisters,  as  alleged  in  the  an- 
swer. (2)  None  of  the  alleged  parol  declarations  of 
Arthur  are  shown  to  have  been  made  prior  to  the  re- 
conveyance of  the  property  in  question  to  his  father, 
in  1888,  and  for  that  reason  alone  they  were  properly 
excluded,  or  ignored  by  the  court  (3)  The  trust  re- 
lied on  is  an  express  trust  and  it  is  hardly  necessary 
to  say  that  under  our  statute  a  declaration  of  such 
trust  must  be  evidenced  by  some  writing  and  for  that 
reason  the  parol  declarations  were  inadmissible.  Hun- 
ter V.  Briggs,  254  Mo.  63 ;  Goodman  v.  Crowley,  161  Mo. 
657;  Hillman  v.  Allen,  145  Mo.  638;  Crawley  v.  Craf- 
ton,  193  Mo.  421;  Heil  v.  Heil,  184  Mo.  665;  Mulock  v. 
Mulock,  156  Mo.  431.  (4)  The  letter  of  Arthur  to  his 
brother,  of  Aug.  8,  1906,  was  properly  ignored  by  the 
court,  because,  if  for  no  other  reason,  Arthur  then 
had  no  interest  in  this  property,  but  had  transferred 
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it  to  hiisi  father  eighteen  years  before,  by  his  deed  of 
1888.  (5)  It  is  not  necessary  to  determine  whether 
Arthur's  letter  of  Aug.  8,  1906,  to  his  brother,  is  or 
is  not  suflSciently  definite  and  certain  to  establish  a 
trust,  because  he  did  not  own  this  property  at  the  time, 
and  therefore  he  could  not  create  a  trust  in  the  prop- 
erty in  favor  of  anyone ;  but  it  may  be  said,  in  passing,, 
that  such  indefinite  expressions  as  are  relied  on  here,, 
from  one  member  of  a  family  to  another,  fail  in  that 
definiteness  and  certainty  required  to  establish  a  trust. 
Authorities,  supra,  point  3;  Steere  v.  Steere,  5  John. 
Ch.  12.  (6)  Besides,  the  trust  pleaded  is  one  for  Ar-^ 
thur  and  his  brother  and  sisters ;  that  is,  a  one-fourth 
interest  each,  and  Arthur's  letter  says  he  could  not 
convey  without  the  consent  of  his  father  and  sisters,, 
which,  if  sufficient  to  create  a  trust  (which  we  deny)^ 
would  exclude  the  letter  as  not  within  the  pleadings, 
under  the  rule  laid  down  in  Walker  v.  Bohannon,  243" 
Mo.  137.  (7)  Besides,  the  charge  in  the  answer  dis- 
tinctly is  that  the  trust  which  was  declared  for  the  use- 
and  benefit  of  Edward  Arn  was  declared  by  his  father, 
Ferdinand  Am,  when  he  conveyed  the  property  to  Ar- 
thur on  the  14th  day  of  December,  1874,  and  the  only 
charge  against  Arthur  is  that  he  recognized  this  trust 
on  behalf  of  himself,  and  his  brother  and  sisters,  so* 
alleged  by  the  answer,  to  have  been  declared  by  his 
father  in  1874.  It  is  not  pretended  in  the  evidence  that 
Ferdinand  Am,  at  the  time  of  said  conveyance  in  1874,. 
executed  any  writing  declaring  any  such  trust,  yet  such 
trust  could  only  have  been  proved  by  ''some  writing 
signed  by  the  party  who  is  or  shall  be  by  law  enabled  ta 
declare  such  trusts,  or  by  his  last  will  in  writing,  ar 
else  they  shall  be  void."  R.  S.  1909,  sec.  2868;  Hunter 
V.  Briggs,  254  Mo.  63. 

WILLIAMS,  C. — This  is  a  suit  to  determine  the 
title  to  lot  No.  480,  Block  35,  in  McGee's  Addition  to- 
Kansas  City,  Missouri.    The  three  plaintiffs  are  chil> 
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dren  of  Ferdinand  Am.  The  defendant  Grace  Arn  is 
the  widow,  and  defendant  Edward  F.  Arn  a  minor  son^ 
of  one  Edward  F.  Am,  a  deceased  son  of  said  Ferdi- 
nand Am. 

The  petition  is  in  the  nsual  form. 

The  answer,  in  substance,  contained  the  following 
allegations :  1st,  Denies  that  plaintiffs  are  the  owners 
of  the  property.  2nd,  States  that  another  and  prior 
suit  is  pending,  involving  the  same  subject-matter.  3rd, 
That  Edward  F.  Arn,  deceased,  owned  an  undivided 
one-fourth  interest  in  said  property  which  now  belongs 
to  the  defendants,  as  his  son  and  widow.  4th,  That  on 
December  14,  1874,  said  Ferdinand  Am  and  wife,  the 
then  owners  of  said  real  estate,  **  executed  and  deliv- 
ered to  the  said  plaintiff,  Arthur  J.  Am,  a  warranty 
deed  whereby  they  conveyed  to  the  said  Arthur  J.  Am, 
for  the  use  and  benefit  of  Arthur  J.  Arn,  Isabella  C. 
Lind,  Eliza  Wahlenmaier  and  the  said  Edward  F.  Am, 
Sr.  (now  deceased),  the  legal  title''  in  and  to  said 
property.  That  thereupon  said  four  persons,  above 
named,  became  the  owners  as  tenants  in  common  in 
equal  shares  of  said  real  estate.  That  said  conveyance 
was  a  gift,  the  sole  consideration  thereof  being  love 
and  affection  which  the  grantors  had  for  their  said 
children.  That  said  Arthur  J.  Am  frequently  riecog- 
nized  the  trust  on  behalf  of  his  brother  and  sisters  and 
himself  and  admitted  that  he  so  held  title  to  said  real 
estate  for  their  common  use  and  benefit  and  could  not 
convey  the  same  without  the  explicit  consent  of  each. 
That  said  Edward  F.  Am,  Sr.,  died  in  1906  and  that 
said  defendants,  as  widow  and  son  of  said  Edward  F. 
Am,  Sr.,  deceased,  became  the  owners  of  his  undi- 
vided one-fourth  interest  in  said  property.  That  later, 
and  on  September  11, 1909,  in  furtherance  of  a  conspir- 
acy formed  between  the  plaintiffs  and  said  Ferdinand 
Am  to  deprive  defendants  of  their  interest  in  said 
property,  the  said  Arthur  J.  Am,  without  the  knowl- 
edge aini  consent  of  defendants,  conveyed  said  prop- 
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erty,  without  consideration,  back  to  said  Ferdinand 
Am,  and  that,  thereafter,  on  September  30,  1909,  said 
Ferdinand  reconveyed  said  property  by  warranty  deed, 
for  a  consideration  of  one  dollar,  to  the  plaintiffs  here- 
in. That  said  last-mentioned  deed  was  obtained  from 
said  Ferdinand  Arn  by  undue  influence  on  the  weakened 
and  enfeebled  mind  of  said  Ferdinand  Am.  5th,  That 
prior  to  the  death  of  said  Edward  F.  Am,  Sr.,  said 
Arthur  J.  Arn  conveyed  said  property  to  Edward  F. 
Arn,  but  that  the  deed  was  unrecorded  and  that  the 
same  is  now  lost.  6th,  That  in  1901  said  Ferdinand 
Arn,  eighty-three  j^ears  of  age  and  enfeebled  in  mind 
and  body,  induced  Edward  F.  Am,  deceased,  then  liv- 
ing in  Texas,  to  abandon  his  home  in  Texas  and  move 
to  Kansas  City,  Kansas,  so  as  to  look  after  the  prop- 
erty interests  belonging  to  the  children  in  the  two  Kan- 
sas Cities,  as  well  as  to  provide  a  home  for  Ferdinand 
Am.  He  yielded  to  this  request  and  moved  to  Kan- 
sas City  where  he  looked  after  said  properties,  col- 
lected rents,  and  retained  the  general  management  of 
said  properties  until  his  death  in  1906.  That  the  real 
estate  in  controversy  is  worth  in  excess  of  seventy- 
five  thousand  dollars.  The  answer  prayed  that  the 
deed  of  September  11,  1909,  from  Arthur  J.  Am  to 
Ferdinand  Am  and  also  the  deed  of  September  30, 
1909,  from  said  Ferdinand  Am  to  the  three  plaintiffs, 
be  cancelled  and  set  aside ;  that  the  real  estate  in  con- 
troversy be  adjudged  and  decreed  to  belong  to  the  three 
plaintiffs  and  to  defendant  Edward  F.  Am,  Jr.,  as  heir 
of  said  Edward  F.  Am,  Sr.,  deceased,  subject  to  the 
dower  interest  of  Grace  Am  in  Edward  F.  Am,  Jr.'s, 
one-fourth  interest;  that  an  accounting  be  had  of  rents 
collected  since  the  death  of  said  Edward  F.  Am,  Sr., 
and  that  the  rents  so  collected  be  distributed  to  the 
respective  owners  in  proportion  to  their  interest  in  the 
same.  The  reply  admits  the  execution  of  the  deeds  of 
December  14, 1874,  September  11, 1909,  and  September 
30,  1909,  and  further  states  that  said  Arthur  J.  Am 
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never  *' executed  any  instrument  in  writing  evidencing, 
in  any  manner,  any  such  trust  as  is  set  up  in  said  an- 
swer.'' The  other  allegations  were  denied.  Trial  was 
had,  before  the  court,  which  resulted  in  a  decree  in 
favor  of  the  plaintiffs  and  against  the  contention  of 
the  defendants,  and  the  property  was  decreed  and  ad- 
judged to  belong  to  the  three  plaintiffs.  Thereafter 
defendants  duly  perfected  an  appeal  to  this  court. 

The  evidence  upon  the  part  of  the  plaintiffs  tended 
to  establish  the  following  facts : 

The  following  deeds,  conveying  the  property  in 
controversy,  were  admitted  in  evidence : 

Warranty  deed,  dated  December  14, 1874,  executed 
by  Ferdinand  Am  and  wife  to  Arthur  John  Am. 

Deed,  dated  December  2, 1888,  executed  by  Arthur 
J.  Am,  a  single  man,  to  said  Ferdinand  Am.  This 
deed  was  acknowledged  December  27,  1888,  before  a 
notary  public,  and  delivered  to  the  grantee,  but  was 
never  recorded. 

Deed,  dated  September  11,  1909,  executed  by  Ar- 
thur J.  Am  and  wife  to  said  Ferdinand  Am.  This 
deed  was  recorded  September  21,  1909. 

Deed  dated  September  30,  1909,  executed  by  said 
Ferdinand  Am  to  the  three  plaintiffs. 

Said  Ferdinand  Am  was  present  at  the  trial  and 
testified  that  he  was  eighty-eight  years  of  age  and  had 
lived  in  Kansas  City,  Kansas,  for  forty  years ;  remem- 
bered the  occasion  of  buying  this  property  and  later, 
in  1874,  of  deeding  the  property  to  his  son  Arthur; 
that,  at  the  time  tiie  deed  was  made,  Arthur  was  a 
school  boy,  under  age,  away  from  home,  and  knew  noth- 
ing about  the  deed  until  his  return  from  college  about 
1888.  That  he  transferred  the  property  to  Arthur  in 
1874  because  he  was  threatened  with  some  law  suits ; 
that  when  Arthur  came  home  in  1888  he  informed  him 
of  the  deed  and  requested  Arthur  to  reconvey  the  prop- 
erty to  hinL  That  thereupon,  in  1888,  they  went  to 
Lawyer  Garrett's  oflSce.    The  above-mentioned  deed  of 
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December  2,  1888,  was  prepared  and  executed  by  Ar- 
thur and  acknowledged  before  Mr.  Garrett,  a  notary 
public.  Garrett  died  a  number  of  years  before  the 
trial.  That  Arthur  delivered  the  deed  to  him  and  he 
was  in  no  hurry  to  put  it  on  record  and  finally  forgot 
about  having  the  deed  recorded  until  one  summer  when 
he  and  his  wife  returned  from  a  trip  to  California 
he  thought  about  the  deed.  That  he  had  kept  the  deed 
in  a  trunk  which  was  unlocked  and  which  was  left  in 
his  residence  when  he  went  to  California.  That  his 
son,  Edward  F.  Am,  Sr.,  occupied  the  house  in  his  ab- 
sence. Upon  his  return  he  looked  in  the  trunk  for  the 
deed,  but  it  was  gone.  This  was  about  eight  years  be- 
fore his  wife's  death  which  occurred  in  1898.  That  he 
was  the  father  of  the  three  plaintiffs  and  of  said  Ed- 
ward F.  Am,  Sr.,  deceased,  and  that  they  were  his  only 
children.  That  Arthur  was  the  youngest  child.  Wit- 
ness stated  that  he  had  always  retained  possession  of 
said  property,  collected  rents,  and  paid  the  taxes  there- 
on. That  after  his  son  Edward's  death  the  deed  made 
by  Arthur  to  him  in  1888  was  found  **down  stairs" 
where  Edward  F.  Am,  Sr.,  and  wife  had  lived.  That 
when  the  deed  was  found,  they  sought  the  advice  of  a 
lawyer  about  having  it  recorded  and  their  lawyer,  Mr. 
Jenkins,  told  them  that  if  the  old  deed  was  put  on  rec- 
ord it  would  have  to  lay  in  the  recorder's  o£Bce  one 
year  and  the  lawyer  advised  that  a  new  deed  be  made. 
Following  this  advice,  the  new  deed,  being  the  one 
dated  September  11,  1909,  from  Arthur  J.  Am  to  wit- 
ness, was  executed  and  recorded.  The  witness  further 
testified  that  the  doctor  told  him  that  his  heart  was 
**out  of  fix"  and  that  he  might  drop  off  at  anytime; 
the  witness  wanted  his  three  living  children  to  have 
the  property  in  question  and  for  that  reason  executed 
the  deed  dated  September  30,  1909.  That  he  provided 
for  his  grandson,  Edward  F.  Am,  Jr.,  by  willing  faim 
a  house  fmd  lot  in  Kansas  City,  Kansas^  and  that  he 
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had  intended  to  give  his  grandson  another  house,  but 
that  the  defendant  Grace  Am  had  sued  him  and  that 
he  had  not  given  the  other  property  to  his  grandson. 
Witness  stated  that  there  was  never,  at  any  time,  an 
agreement  that  the  property  was  to  be  held  by  the 
plaintiff  Arthur  J.  Am  for  the  benefit  of  his  brother 
and  sisters.  On  cross-examination,  the  witness  stated 
that  he  had  deeded  other  property,  in  Kansas  City, 
Kansas,  to  his  children,  at  different  times,  but  that 
none  of  the  property  was  deeded  to  them  in  trust  for 
the  others.  Witness  stated  that  when  his  son  Edward 
returned  from  Texas,  he  agreed  to  give  Edward  ten 
per  cent  of  all  the  rents  that  Edward  would  collect  for 
him.  The  arrangements  were  that  Edward  was  to  col- 
lect the  rents  and  deposit  such  money  in  the  bank  and 
then,  at  the  end  of  the  year,  he  was  to  divide  it  up  with 
his  sisters  and  brothei";  that  Edward  collected  the  rents 
and  kept  all;  that  he  started  his  son  Edward  in  the 
business  of  making  cement  blocks ;  that  Edward,  at  the 
time  of  his  death,  owed  the  witness  three  thousand 
<iollars  for  rents  collected.  That  his  son,  after  coming 
back  from  Texas,  married  the  defendant  Grace  and 
they  lived  at  his  house  until  Edward's  death ;  he  board- 
ing with  them  for  the  use  of  his  house.  After  Ed- 
ward's death,  the  widow  and  child  stayed  at  his  home 
and  he  boarded  with  them  and  paid  for  his  board,  and 
allowed  the  widow  to  collect  some  of  his  rents,  for 
which  he  paid  her. 

U.  G.  Burris,  tenant,  for  about  twenty  years,  of 
a  part  of  the  property  in  controversy,  testified  that 
Ferdinand  Am  rented  the  property  and  collected  the 
rents  the  greater  portion  of  the  time;  that  a  part  of 
the  time  the  rents  were  collected  by  Edward  F.  Am, 
8r.  That  when  the  tenant  wanted  any  repairs  made 
or  anything  done  about  the  premisiss,  the  son,  Arthur 
J.  Am,  said  he  would  have  to  consult  his  father  about 
it 
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Arthur  J.  Am,  one  of  the  plaintiffs,  testified  that 
he  was  born  in  1861  and  was,  therefore,  thirteen  years 
old  in  1874  when  the  deed  was  made  to  him  by  his  fa- 
ther. That  he  knew  nothing  about  the  deed  until  about 
1887,  at  which  time  he  returned  home  from  Germany 
where  he  had  been  attending  college ;  that  he  was  edu- 
cated for  the  ministry  and  was  ordained  in  1892,  at 
which  time  he  accepted  a  pastorate  in  Wisconsin  where 
he  remained  for  thirteen  years,  and  then  accepted  a  sec- 
ond pastorate  in  Wisconsin  where  he  remained  until 
1907,  at  which  time  he  moved  back  to  Kansas  City  and 
since  that  time  has  resided  there  in  one  of  his  father's 
houses.  That  after  he  returned  from  college,  and  some- 
time in  1888,  his  brother  Ed.  told  him  that  this  prop- 
erty stood  in  the  name  of  the  witness  and  that  it  could 
be  sold  for  fifty  thousand  dollars.  Later  his  father 
came  to  him  and  asked  him  if  he  would  not  deed  the 
property  back  to  him  and  he  said,  ** Certainly,''  and 
that  the  deed  of  December,  1888,  was  thereupon  exe- 
cuted and  delivered.  That  in  1906,  after  the  death  of 
his  brother  Edward,  the  witness  was  looking  over  some 
papers  of  his  deceased  brother's,  in  the  presence  of  de- 
ceased's wife  and  sister,  and  in  those  papers  he  found 
the  old  deed  which  the  witness  had  executed  in  1888; 
that  he  laid  the  deed  down  for  a  few  minutes  and 
stepped  out  of  the  room  and  upon  returning  the  deed 
had  disappeared.  The  witness  then  went  upstairs  and 
told  his  father  about  the  incident  and  his  father  told 
him  to  make  out  another  deed.  Sometime  afterwards 
the  witness  found  the  old  deed  of  December,  1888,  in  a 
secretary  which  had  been  used  by  his  deceased  brother^ 
He  then  took  the  old  deed  upstairs  and  showed  it  to  his 
father  and  his  father  asked  him  to  have  it  recorded, 
but  Mr.  Jenkins,  a  lawyer,  told  him  that  the  old  deed 
would  have  to  remain  for  a  year  in  the  recorder's  oflSce 
and  that  he  had  better  execute  a  new  one.  He  there- 
upon executed  the  deed  dated  September  11,  1909.    On 
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<!ros8-examiiiatioii,  the  witness  testified  that  it  was 
never  called  to  his  attention  that  the  other  children 
had  any  interest  in  the  property  or  that  they  would 
have  to  make  quit  claim  deeds  to  the  property;  that 
he  never  discussed  any  division  of  the  property  or  the 
sale  of  the  property,  or  that  certain  children  be  charged 
with  advancements.  The  following  letter  was  written 
by  the  witness  to  his  brother  Ed. 

Eau  Claire,  Wis. 

Aug.  8,  1906. 
Dear  Brother  Ed: 

I  was  glad  to  have  your  letter  and  would  have  answered 
sooner  but.  have  been  away  from  home  and  busy  besides.  It 
does  me  good  to  know  that  you  are  so  happy  in  that  boy.  He's 
a  buster  I  know,  and  wUl  give  you  all  a  lot  of  Joy.  I  am  sorry 
to  know  that  you  are  not  in  better  health.  I  wish  you  were 
able  to  work.  We  have  so  much  to  do  and  have  strength  to  do 
it.  Anna  is  weU  but  working  too  hard.  Alden  has  grown 
since  you  saw  him.  He  remembers  K.  C.  as  the  place  where 
they  called  him  Taruntzer.  He  wants  to  visit  there  again.  I 
wiU  gladly  sign  the  deed  sent  me  but  should  like  to  have  the 
written  consent  of  Father,  Eliza  and  Bell  while  the  lot  happens 
to  be  in  my  name  I  have  no  individual  right  to  It  in  any  way. 
I  can  make  no  disposition  of  any  of  the  property  which  is  in  my 
name  without  the  consent  of  all.  I  think  that  is  right.  If  I 
should  deed  this  lot  to  you  without  order  of  the  others  why 
can  I  not  deed  any  other  piece  away  which  happens  to  be  in 
my  name?  The  others  I  don't  think  will  object  giving  their  con- 
sent and  then  I  will  sign  deed.  I  am  thinking  that  I  may  come 
down  this  fall  and  then  we  could  make  the  transference  at  that 
time.  You  need  not  delay  the  building.  We  can  make  the 
transfer  any  time  but  it  must  be  done  in  the  right  way.  You 
will  see  the  Justice  of  this  position.  If  I  can  sign  deed  on  the 
individual  request  of  any  one.  Bell  can  do  the  same  thing  and 
then  we  would  get  into  a  muddle.  I  think  we  ought  to  get 
together  and  see  what  should  be  done.  With  best  wishes  to  all 
and  a  hug  to  the  boy,  I  remain.  Yours  affectionately, 

Abthub. 

The  witness  denied  that  he  had  ever  made  any 
-deed  to  his  brother  Edward  conveying  the  property  in- 
volved in  this  suit.  After  his  brother  Edward's  death, 
the  witness,  in  talking  to  a  Mr.  Gilday,  a  lawyer  repre- 
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senting  a  prospective  tenant  for  the  property  in  ques- 
tion, was  told  that  the  defendant  Grace  Am  claimed 
that  she  had  a  deed  to  the  property.  The  witness  said 
that  he  never  claimed  to  own  the  property  while  it  stood 
in  his  name. 

The  evidence  upon  the  part  of  the  defendants 
tended  to  establish  the  following  facts : 

Defendant  Grace  Arn  testified  that  she  married 
Edward  F.  Arn,  December  31, 1901,  and  from  that  date 
until  her  husband's  death  in  September,  1906,  she  and 
her  husband  lived  with  Ferdinand  Am  in  Kansas  City, 
Kansas,  and  after  her  husband's  death  she  continued 
to  live  at  the  same  place  until  sometime  in  1907.  Over 
plaintiffs'  objection,  she  testified  that  after  her  hus- 
band's death,  some  of  the  children  of  Ferdinand  Arn 
stated  that  she  and  her  child  would  inherit  her  hus- 
band's one-fourth  interest  in  the  property.  She  had 
never  heard  Ferdinand  Arn  say  anything  to  her  hus- 
band about  the  ownership  of  the  property,  and  that 
Ferdinand  Am  never  told  her  why  he  asked  Edward 
to  come  home  from  Texas.  She  heard  plaintiff,  Ar- 
thur J.  Am,  discuss  the  matter  of  looking  after  Ed- 
ward's ** one-fourth  interest  in  the  family  real  estate" 
for  herself  and  child.  That  Arthur  said  he  wanted  to 
divide  the  property  up,  one-fourth  for  the  witness  and 
her  child,  and  one-fourth  for  each  of  the  plaintiffs; 
that  Ferdinand  Am  was  never  present  at  any  of  these 
controversies;  that  prior  to  Edward's  death  Mrs.  Lind 
(one  of  the  plaintiffs)  often  insisted  on  Edward  get- 
ting the  children  together  and  having  the  matter  set- 
tled, stating  that  she  didn't  trust  Arthur  and  that  Ar- 
thur held  the  property  here  in  controversy,  and  that 
Mrs.  Ldnd  thought  he  would  keep  it.  The  witness  tes- 
tified that  her  husband  had  collected  the  rents  and  re- 
paired the  properties  and  that  after  paying  for  the  re- 
pairs on  the  property  there  was  nothing  left  out  of  the 
rents.     The  witness  stated  that  after  her  husband's 
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funeral,  Arthur  stated  that  he  was  ready  to  go  over 
the  papers  in  Ed's  desk;  that  she  was  busy  taking  care 
of  the  baby  and  told  him  to  '* go  on  in  and  he  went  in" 
and  that  Mrs.  Lind  went  in  with  him.  That  Arthur 
took  some  papers  upstairs  and  threw  the  rest  in  the 
coal  scuttle  and  afterwards  burned  them;  that  Arthur 
stated  that  he  had  laid  a  deed  out  and  had  gone  up- 
stairs and  upcjn  his  return  the  deed  was  gone  and  that 
he  asked  the  witness  if  she  had  seen  the  deed  and  she 
said,  **No,''  and  his  sister  said,  '*No."  That  some- 
time afterwards  and  in  1907  the  following  occurred: 
'*He  [Arthur]  asked  me  one  day,  'Grace,  do  you  re- 
member that  deed  I  asked  you  about  1'  and  I  says, 
'Yes,'  and  he  said,  'Do  you  know  anything  about  that 
deed  I  asked  you  about!'  and  I  says.  No,  I  didn't.  T 
says,  'What  deed  was  itl'  and  he  says,  'It  was  a  deed 
to  this  property  over  here  at  Nineteenth  and  Main,  that 
he  had  deeded  to  Ed,'  and  he  says,  'I  intended  to  bum 
that  deed  and  I  guess  I  did.'  "  She  stated  that  she 
never  saw  the  deed  from  Arthur  to  his  father  in  1888. 
In  1907  there  was  a  controversy  concerning  one  of  the 
leases  on  a  part  of  this  property.  A  brewing  com- 
pany was  desiring  to  get  a  lease  on  a  part  of  the  prop- 
erty and  was  represented  by  its  lawyer,  Mr.  Gilday. 
Arthur  requested  the  witness  to  go  to  Mr.  Gilday 's 
office  for  the  purpose  of  making  an  affidavit  and  they 
went  to  the  lawyer's  office.  When  they  got  to  the  law- 
yer's office,  Arthur  said  to  her:  "Grace,  if  this  is  ever 
found  out  on  me,  I  will  be  ruined  for  life. "  That  after 
they  reached  the  lawyer's  office,  Arthur  departed  and 
she  remained.  That  she  there  signed  and  swore  to  an 
affidavit  which  had  been  prepared  before  her  arrival. 
The  affidavit  was  as  follows : 

My  name  is  Grace  Am.  I  reside  at  706  Bamett  Ayenue, 
Kansas  City,  Kansas.  I  am  the  widow  of  Edward  F.  Arn  who 
died  September  17,  1906.  I  have  one  child,  a  boy,  Edward  F. 
Am.  I  know  the  property  in  Kansas  City,  Missouri,  known 
aa  the  Southwest  ^  of  Lot  480,  in  block  35,  McGee's  Addition  to 
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Kansas  City,  Jackson  county,  Missouri,  being  the  Northwest 
corner  of  19th  ft  Main  streets  in  said  city.  The  title  to  said 
property,  to  the  best  of  my  knowledge  and  belief,  has  been  in 
Arthur  J.  Am  for  the  past  six  years.  Previous  to  that  time 
I  know  nothing  about  it  I  never  knew  of  any  deed  being  made 
from  Arthur  J.  Am  conveying  said  property  to  my  husband 
Edward  F.  Am  and  if  any  such  deed  is  in  existence,  it  was 
never,  to  my  knowledge,  delivered  to  my  husband  and  no  con- 
sideration was  ever  paid  therefor  by  him.  That  said  deed,  if 
any  such  is  in  existence,  was  never  in  my  cusjbody  or  possessicMi 
and  is  not  now  in  my  custody  or  possession,  nor  do  I  know  the 
whereabouts  of  such  deed,  if  there  is  any  such  deed  in  existence. 

Grace  Abn. 

The  lawyer  told  her  that  this  was  the  affidavit 
which  Arthur  wanted  her  to  sign.  Witness  further 
stated  that  Arthur  requested  her  not  to  tell  his  sister 
about  it,  and  that  Arthur  told  her  that  the  reason  why- 
he  wanted  the  affidavit  was  that  "he  had  made  a  deed 
to  Ed  to  that  property*'  (the  property  in  controversy). 
That  night,  Ferdinand  Am,  in  talking  to  witness,  said : 
"Grace,  if  you  got  that  deed,  you  give  it  up,''  and  that 
she  replied  that  she  did  not  have  it.  That  she  had 
never  said  anything  to  Ferdinand  Am  about  this  deed 
before.  On  cross-examination,  the  witness  stated  that 
the  statements  naade  in  the  affidavit  were  true  and 
that  she  had  never  seen  any  deed  of  that  kind  and  that 
she  had  never  heard  of  it  until  Arthur  spoke  of  it  and 
wanted  the  affidavit.  That  on  the  occasion  when  Ar- 
thur went  upstairs  and  came  down  and  asked  the  wit- 
ness if  she  had  seen  the  deed,  he  did  not  say  what  deed, 
but  in  1907  he  said  the  deed  was  one  he  had  made  to 
"Ed." 

Edward  N.  Meier  testified  that  about  1890,  he  tried 
to  lease  the  property  in  controversy  for  a  saloon  and 
applied  to  Ferdinand  Am  and  that  Ferdinand  Am  told 
him  that  the  boys  had  charge  of  it;  that  he  would  never 
make  a  lease  unless  he  asked  the  boys.  This  witness 
testified  that  Ferdinand  Am  told  him  that  the  boys 
owned  the  property,  but  on  further  examination  it  was 
shown  that  the  witness  had  received  this  impression 
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from  the  statements  made  by  the  old  man  to  the  effect 
that  he  would  not  lease  it  without  asking  the  boys  and 
that  the  boys  had  charge  of  it  and  from  the  further 
fact  that  one  of  the  boys  sometimes  collected  the  rent. 

George  Hughes  testified  that  he  rented  a  portion  of 
the  property  from  Ferdinand  Arn ;  that  the  father  col- 
lected the  rent  part  of  the  time  and  his  son  Edward  col- 
lected it  part  of  the  time  and  that  Edward  once  fixed 
the  roof. 

E.  B.  Masterson  was  introduced  as  a  witness  for 
defendants.  Defendants  offered  to  prove  by  this  wit- 
ness that  in  1906,  immediately  after  the  death  of  Ed- 
ward F.  Am,  Arthur  Arn  admitted  that  he  did  not 
own  for  himself  the  title  to  the  lot  in  question,  but 
that  he  held  said  property  for  himself,  his  two  sisters 
and  for  the  estate  of  his  deceased  brother,  Edward  F. 
Am,  and  that  defendants  should  receive  the  same  share 
as  each  one  of  the  plaintiffs.  This  offer  was  excluded 
and  defendants  saved  an  exception.  This  witness  fur- 
ther testified  that  at  the  time  that  Arthur  and  defend- 
ant Grace  Am  were  on  their  way  to  Lawyer  Gilday's 
oflSce,  Arthur  told  him  that  there  was  a  missing  deed  or 
paper  about  which  they  were  bothered,  and  he  wanted 
Grace  to  make  an  affidavit  that  she  did  not  know  any- 
thing about  the  deed. 

Mrs.  Sar^  Edwards,  mother  of  the  defendant 
Grace  Arn,  testified  that  after  Edward  Am's  death, 
Arthur  was  going  to  bum  some  papers  in  the  gas  stove 
and  later  ''she*'  took  them  in  the  back  yard  and  burned 
them  there  herself.  Sometime  after  that  Arthur,  in 
a  conversation  had  with  defendant  Grace  Am,  referred 
to  the  incident  of  a  deed  having  disappeared  at  the  time 
he  looked  through  Edward's  papers,  and  said  that 
^*they"  were  making  an  abstract  of  the  property  and 
**we  have  got  as  far  as  that  deed,''  and  asked  Grace  if 
she  had  the  deed,  and  Grace  asked  him  what  deed  it 
was  and  stated  that  she  did  not  have  anything  but  the 

264Mo3 


Digitized  by 


Google 


34         SUPREME  COUBT  OF  MISSOURI, 

Arn  r.  Am. 

tax  title  deed  and  Arthur  said,  *'That  don't  amount  to 
anything/'  Witness  did  not  remember  whether  he 
said  he  made  the  deed  or  not.  Grace  told  him  that 
she  did  not  know  there  was  such  a  deed  in  existence, 
and  that  Arthur  said,  ''Oh,  well,  perhaps  I  burned  it. 
I  intended  to  burn  it;  and  I  guess,  then,  I  did."  That 
on  a  later  date  the  old  gentleman  Am  told  Grace  that 
if  she  had  the  deed  she  had  better  give  it  up.  And  that 
Grace  replied:  ''Why,  Grandpa,  I  haven't  that  deed. 
I  never  saw  it.  I  didn't  know  there  was  such  a  deed  in 
existence." 

Defendants  offered  to  prove  by  this  witness  that 
"Arthur  Am  had  several  conversations  with  the  de- 
fendant Grace  Arn,  in  the  presence  of  these  witnesses, 
in  which  Arthur  Am  stated  that,  as  soon  as  a  sale 
could  be  effected,  the  property  at  Nineteenth  and  Main, 
and  other  tracts,  which  various  of  the  Am  children 
owned,  would  be  divided,  and  that  Edward  Am's  wife 
and  child  would  receive  the  one-fourth  interest  therein, 
if  sold;  otherwise,  they  would  receive  a  vested  one- 
fourth  interest  in  all  of  said  tracts."  And  that  at 
some  of  these  conversations,  prior  to  Edward  Am's 
death,  he  advised  that  a  sale  be  not  made  but  that  a 
larger  price  could  be  secured  later.  This  offer  was 
rejected  and  defendants  excepted. 

Defendants  offered  to  prove  by  witness  Edward 
D.  Kelley  that  Ferdinand  Am,  between  the  years  1905 
and  1910,  told  the  witness  that  he  did  not  own  the  prop- 
erty in  controversy,  but  that  it  belonged  to  his  four 
children,  and  that  their  consent  would  have  to  be  ob- 
tained to  the  making  of  either  a  contract  or  a  deed. 
The  court  excluded  this  offer  and  the  defendants  ex- 
cepted. In  excluding  the  offer,  the  court  said :  ' '  Now, 
I  may  as  well  shorten  this  thing.  I  think  it  sufficiently 
appears  already,  but  in  order  that  there  may  be  no 
doubt  about  it,  it  is  the  view  of  the  court  that  you 
cannot  establish  this  trust  that  you  are  seeking  to  es- 
tablish here,  by  parol  testimony,  and  that  any  evidencf^ 
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in  this  case  of  declarations  by  either  Mr.  Ferdinand 
Am  or  Arthur  Arn,  his  son,  along  the  lines  that  you 
have  suggested,  or  as  to  which  was  the  owner  of  this 
property,  and  what  was  the  respective  interests  in  it 
may  have  been,  would  be  incompetent,  and  the  court 
would  not  receive  it." 

Defendants  offered  to  prove  by  witness  William  L. 
Wood  that  in  July,  1907,  Arthur  Arn  told  him  that 
he  was  very  much  worried  concerning  the  title  to  this 
property ;  that  some  time  prior,  he,  Arthur,  had  made 
a  warranty  deed  to  his  brother  Edward  wherein  he 
had  conveyed  to  Edward  the  fee  to  this  property  in 
furtherance  of  a  family  arrangement  that  existed 
among  the  Arn  children  for  the  holding  of  their  real 
estate.  This  was  excluded  by  the  court  on  the  theory 
that  the  witness  was  an  attomey-at-law  and  that  the 
communication  was  made  to  the  witness  in  such  a  man- 
ner as  to  bring  it  within  the  rule  of  privileged  com- 
munications. 

W.  H.  Weaver  testified  that,  at  the  request  of  Fer- 
dinand Am,  he  wrote  a  letter  to  Edward  Am,  then  in 
Texas,  requesting  him  to  come  back  to  Kansas  City. 
The  defendants  offered  to  prove  the  contents  of  said 
letter.  The  absence  of  the  letter  was  not  accounted 
for  and  the  offer  to  prove  the  contents  was  excluded. 

The  deposition  of  Flora  Sells  was  offered.  She 
testified  that  Ferdinand  Arn  was  her  uncle  and  that 
in  1901,  at  the  dictation  of  Ferdinand  Am,  she  wrote 
a  letter  to  Edward  Arn,  who  was  then  in  Texas.  That 
she  signed  Ferdinand's  Am's  name  to  the  letter,  at 
his  request.  Upon  objection  by  plaintiffs,  the  letter 
was  excluded.    The  letter  was  as  follows : 

Kansas  City,  Kas. 

Feb.    18.   1901. 
Dear  Edd: 

I  received  you  letter  of  the  8th  of  January.  My  health 
has  been  very  poorly  this  winter.  I  am  scarcely  able  to  get 
around  and  am  not  able  to  collect  the  rents  and  look  after 
the  other  business,  so  I  would  like  for  you  to  come  and  look 
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after  your  interests,  that  is  If  you  want  any  interest  in  the 
affair.  It  would  be  a  great  help  to  me  if  you  would  come 
and  help  me,  or  if  you  would  come  and  see  what  you 
could  do.  I  want  you  to  have  your  share  so  you  had  better 
come  now  and  get  it  and  not  put  it  off  any  longer  before  it 
is  too  late.  There  is  nobody  to  look  after  things.  I  have  only 
seen  Bell  once  since  she  moved  away,  and  that  has  been  about 
three  years.  I  have  the  lower  part  of  the  house  rented.  I  live 
up-stairs  keeping  batch.  There  are  a  great  many  houses  being 
built  and  they  are  going  to  build  more.  Business  is  picking 
up  and  the  rents  are  better.  If  you  do  not  come  I  have  to  turn 
things  over  to  some  stranger. 

I  remain  your  Father, 

F.  Abn. 

On  the  back  of  the  letter  is  the  following : 

"P.  S.  You  ought  to  try  and  see  what  you  can  do  for 
grandpa  is  very  feeble  if  the  winter  would  have  been  colder  it 
would  have  gone  pretty  hard  with  him.  Floba." 

The  defendants  offered  in  evidence  a  number  of 
deeds  executed  by  Ferdinand  Am  and  wife  conveying 
property  other  than  that  in  controversy  to  different 
ones  of  the  plaintiffs,  and  also  from  the  children  back 
to  Ferdinand  Am,  and  also  a  deed  from  Ferdinand 
to  his  son  Edward.  These  deeds  were  quitclaim  or 
warranty  deeds  and  none  of  them  contained  any  dec- 
larations of  trust. 

Testifying  in  rebuttal,  Arthur  J.  Am,  plaintiff, 
denied  that  he  had  told  Grace  Arn  that  he  had  con- 
veyed the  property  in  controversy  to  Edward;  that 
when  the  lease  controversy  arose,  Attorney  Gilday  told 
him  that  Grace  Arn  and  her  mother,  Mrs.  Edwards, 
claimed  to  have  a  deed  to  the  property.  Witness  stated 
that  he  had  never  known  anything  about  any  such  deed 
and  that  he  told  defendant  and  her  mother  that  if  there 
was  any  such  deed  it  was  a  ** bogus"  deed,  and  that 
the  attorney  told  him  that  he  wanted  his  clients  pro- 
tected on  these  leases  and  requested  that  an  affidavit 
be  procured  from  Mrs.  Arn  to  the  effect  that  she  had 
no  such  deed;  that  the  witness  then  asked  Mrs.  Arn 
if  she  would  make  an  affidavit;  that  he  was  not  present 
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when  the  affidavit  was  made,  but  had  accompanied  Mrs. 
Am  to  the  attorney's  office;  that  the  deed  mentioned 
by  him  in  his  conversation  with  Mrs.  Am-  and  his  sis- 
ter on  the  day  after  his  brother's  funeral,  was  the  deed 
made  in  1888  by  him  to  his  father,  which  deed  he  sub- 
sequently found;  that  on  the  2nd  of  October,  1907,  he 
was  taken  to  a  sanitarium  at  Kansas  City,  Kansas, 
where  he  remained  for  about  three  weeks;  that  this 
was  two  or  three  weeks  after  the  controversy  over  the 
lease  and  the  controversy  he  had  with  his  sister-in-law, 
the  defendant  here.  That  he  was  taken  to  the  sanita- 
riimi  because  of  his  mental  condition.  That  he  was 
worried  and  needed  rest. 

Mrs.  Lind,  one  of  the  plaintiffs,  testified  that  the 
day  after  her  brother's  funeral,  Arthur  was  looking 
through  some  of  Edward's  papers  and  laid  some  of 
them  aside  and  later  asked  the  defendant,  Grace  Am, 
if  she  had  taken  the  papers  which  he  had  laid  aside, 
and  that  Mrs.  Am  said  she  had  not;  and  that  Arthur 
then  asked  the  witness  if  she  knew  anything  about 
them,  and  she  replied  that  she  did  not.  Witness  testi- 
fied that  she  had  never  heard  of  a  deed  from  Arthur  to 
Edward.  That  Arthur  was  worried  over  losing  the 
deed  of  1888  (the  deed  from  Arthur  to  his  father),  but 
that  this  deed  was  afterwards  found.  On  cross-exam- 
ination, Mrs.  Lind  testified  that  at  different  times  her 
father  had  made  conveyances  to  her,  but  that  she 
would  turn  it  back  to  him.  That,  ''Whenever  Father 
wanted  to,  he  would  sign  a  deed  in  my  name  and  one 
in  Arthur's  name,  but  we  never  held  them  as  our  own." 

Appellants  contend  that  the  court  erred  in  failing 
to  decree  that  an  undivided  one-fourth  interest  in  said 
land  was  vested  in  defendant  Edward  Am,  Jr.,  subject 
to  the  dower  interest  of  his  mother,  his  codef  endant. 

In  support  of  this  contention,  appellants  insist 
that  they  are  entitled  to  said  interest  in  said  land  either 
(1)  on  the  theory  that  an  express  trust  was  created  in 
said  land  in  favor  of  Edward  Arn,  Sr.,  deceased,  or  (2 
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if  the  evidence  is  insufficient  to  prove  the  express  trust 
then  they  are  entitled  to  said  interest  by  virtue  of  an 
agreement  made  between  Ferdinand  Arn  and  Edward 
Am,  Sr.,  deceased,  in  1901,  whereby  said  Ferdinand 
Am  agreed  to  give  Edward  Am,  Sr.,  an  interest  in 
said  property  if  he  would  return  from  Texas  and  care 
for  the  property  and  person  of  said  Ferdinand  Am. 
These  two  propositions  will  be  discussed  in  their  or- 
der. 

I.  It  will  be  recalled  from  the  above  statement  of 
facts  that  in  December,  1874,  Ferdinand  Arn,  the  then 
owner  of  said  land,  by  straight  warranty 
Exprest  ^jeed  conveyed  the  land  to  Arthur  J.  Am; 
Barred  by  that  on  December  2,  1888,  Arthur  J.  Am 
o/'oeed!  reconveyed  said  property  back  to  Ferdi- 
nand Am ;  that  this  last  deed  was  delivered 
to  Ferdinand  Arn,  but  for  reasons  given  in  the  above 
statement,  was  never  recorded.  On  September  11, 
1909,  for  reasons  set  forth  in  the  foregoing  statement, 
Arthur  J.  Arn  executed  a  second  deed  conveying  the 
land  to  said  Ferdinand  Arn,  and  later  said  Ferdinand 
Am  conveyed  the  property  to  the  three  plaintiffs. 

Appellants  do  not  contend  that  an  express  trust 
was  in  any  manner  evidenced  by  any  of  the  above- 
mentioned  deeds,  but  insist  that  the  letter  dated  Au- 
gust 8,  1906,  written  by  Arthur  Am  to  Edward  Am, 
Sr.,  did  supply  sufficient  written  evidence  of  an  express 
trust  to  satisfy  the  Statute  of  Frauds,  and  that  they 
should  have  been  permitted  to  show  by  parol  the  sur- 
rounding circumstances  which  they  contend  when 
taken  together  with  said  letter,  would  show  that  an  ex- 
press trust  as  claimed  by  appellants  was  created  in 
said  land.  Appellants'  contention  is  based  upon  the 
assumption  that  on  August  8,  1906,  the  date  of  the 
above-mentioned  letter,  the  title  to  said  land  was  in 
Arthur  J.  Arn,  the  writer  of  said  letter,  and  that  the 
deed  of  December  2,  1888,  from  Arthur  to  Ferdinand 
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Am,  was  never  in  fact  executed  and  delivered.  Ap- 
pellants do  not  contend  that  they  are  entitled  to  re- 
cover on  the  theory  of  the  existence  of  an  express  trust 
if  the  above  deed  of  December  2,  1888,  is  a  valid  one, 
but  take  the  position  that  if  said  deed  is  valid  then 
they  are  entitled  to  win  on  the  second  theory,  to-wit, 
on  the  theory  of  the  contract  of  1901  above  referred 
to.  It  therefore  becomes  at  once  apparent  that  a  seri- 
ous question  stands  at  the  very  threshold  of  the  con- 
sideration of  the  theory  as  to  the  creation  of  an  ex- 
press trust  in  eaid  lands.  If  the  deed  of  December  2, 
1888,  was  in  fact  made  and  delivered  then  as  admitted 
by  appellants'  contention  it  would  become  unnecessary 
to  discuss  the  case  on  the  theory  of  an  express  trust, 
or  to  determine  whether  the  letter  of  Arthur  J.  Am 
was  a  suflScient  writing  to  prove  such  a  trust,  or  still 
further  to  discuss  the  assignment  of  error  as  to  the 
exclusion  of  certain  offered  testimony  in  connection 
with  that  theory.  Are  we  able  upon  an  examination 
of  the  testimony  to  say  that  said  deed  of  December  2, 
1888,  was  never  made  and  delivered  as  claimed  by 
plaintiffs!  This  deed  was  introduced  in  evidence  at 
the  trial  and  its  execution  and  delivery  positively  tes- 
tified to  by  the  grantor  and  grantee  therein.  The  no- 
tary who  took  the  acknowledgment  was  dead.  No  ef- 
fort was  made  by  appellants  to  show  that  his  signature 
thereon  was  not  genuine,  nor  are  we  able  to  gather 
from  the  evidence  any  hint  or  suggestion  that  the  deed 
(twenty-two  years  old  at  the  date  of  the  trial)  did  not 
have  the  earmarks  of  age  which  its  date  would  infer. 
The  chancellor  had  the  deed  before  him  and  in  this 
regard  had  an  advantage  which  is  denied  this  court. 
Appellants  offered  no  evidence  contradicting  this  posi- 
tive evidence  upon  the  part  of  the  respondents,  but 
attempt  to  draw  inferences,  casting  suspicion  upon  the 
validity  of  said  deed,  from  the  fact  that  the  deed  was 
lost  and  afterwards  found  in  a  secretary  belonging  to 
Edward   Am,   deceased,    and   that   appellants   knew 
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nothing  of  the  existence  of  the  deed  until  the  trial.  We 
are  unable  to  say  that  said  deed  was  not  executed  and 
delivered  in  1888  as  claimed  by  respondents,  but  on 
the  other  hand  the  greater  weight  of  the  evidence  is 
in  favor  of  the  validity  of  said  deed.  Arriving  at  this 
view  upon  the  facts,  it  necessarily  follows  that  said 
Arthur  J.  Am  had  no  title  to  said  land  at  the  time  he 
wrote  said  letter  in  1906,  and  having  no  title  his  dec- 
laration in  writing  could  not  affect  the  same,  and  it 
therefore  becomes  unnecessary  to  determine  what  ef- 
fect said  Ittter  and  the  excluded  evidence  would  have  on 
the  case  had  the  title  been  in  the  writer  when  said  let- 
ter was  written,  and  further  as  to  whether  or  not  such 
evidence  was  within  the  pleadings.  Those  questions  are 
not  here  determined,  because  a  discussion  of  the  same 
is  precluded  by  the  fact  above  found  to  exist. 

II.    In  their  brief  appellants  state:    *'If  the  deed 

from  Arthur  Am  to  his  father  was  and  is  valid  and 

had  been  delivered  to  the  grantee,  and  if  it 

^    ,  _,,         is  held  to  have  conveyed  the  lot  in  contro- 

Excluding 

Evidence:  versy  prior  to  1901,  the  defendants  still  in- 
pTeaded?*  ^ist  that  they  are  entitled  to  recover  by  vir- 
tue of  Ferdinand  Arn's  contract  and  agree- 
ment made  with  Ed  Am  in  1901. '* 

Concerning  the  above  point,  it  is  contended  that 
''the  court  erred  in  excluding  certain  testimony  which 
tended  to  prove  that  in  1901  Ferdinand  Am  entered 
into  a  contract  with  said  Edward  F.  Am  whereby 
Ferdinand  Am  agreed  to  convey  an  interest  in  his  real 
estate  to  Edward  if  Edward  would  abandon  his  home 
in  Texas  and  come  to  Kansas  City  and  make  a  home 
for  his  father." 

With  regard  to  this  contention,  it  is  sufficient  to 
say  that  no  such  contract  was  pleaded  by  appellants, 
and  therefore  the  exclusion  of  such  evidence  was  not 
error.  [Walker  v.  Bohannan,  243  Mo.  119,  1.  c  137; 
OUver  V.  Johnson,  238  Mo.  359, 1.  c.  373.] 


Digitized  by 


Google 


VOL.  264,  OCTOBEB  TEBM,  1914.  41 

Am  V.  Am. 

ni.  One  further  point  remains  to  be  considered. 
It  is  contended  by  appellants  that  *'the  court  erred  in 
proceeding  to  trial  in  this  case  without  the 
^d  Lit^*"  proper  appointment  of  a  guardian  ad  litem 
on  behalf  of  the  infant  defendant,  Edward 
F.  Am,  Jr.,  as  required  by  the  statutes  of  Missouri 
covering  such  cases/' 

The  above  assignment  is  very  general  in  its  terms 
and  we  would  perhaps  be  justified  in  passing  the  mat- 
ter because  of  the  failure  to  specify  some  alleged  de- 
fect in  the  proceedings.  However,  we  have  carefully 
examined  the  record  and  have  reached  the  conclusion 
that  it  shows  that  the  court  had  jurisdiction  over  the 
person  of  said  minor  and  that  he  is  bound  by  said  de- 
cree. 

From  the  record  it  appears  that  one  W.  H.  Ma- 
loney  was  appointed  guardian  ad  litem  of  said  minor 
and  that  thereafter  said  guardian  ad  litem  appeared 
in  said  cause  for  said  minor  and  filed  answer.  It  is 
true  that  it  does  not  appear  from  the  record  that  the 
guardian  ad  Utem  filed  with  the  clerk  of  the  court  his 
written  consent  to  act  as  such  guardian  as  contem- 
plated by  the  statute,  yet  the  record  does  show  that 
said  guardian  ad  litem  did  accept  said  appointmient. 
This  is  sufficiently  shown  by  the  record  showing  that 
he  appeared  in  said  cause  and  filed  answer  for  such 
minor  and  performed  generally  the  duties  of  such 
appointment.  We  think  such  showing  sufficient  to 
satisfy  the  statutory  requirement  of  written  consent 
upon  the  part  of  the  guardian  ad  liiem;^  [See,  Reine- 
man  v.  Larkin,  222  Mo.  156, 1.  c.  170-1;  10  Ency.  PI.  & 
Pr.,  pp.  662-3-4.] 

But  in  the  present  case,  even  if  it  should  be  con- 
ceded, arguendo,  that  the  failure  of  the  guardian  ad 
litem  to  file  his  written  consent  with  the  clerk  would 
deprive  the  court  of  jurisdictional  authority  to  render 
a  decree  against  said  minor  yet  other  facts  appear 
from  the  record,  to-wit,  from  the  decree  entered  in  the 
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cause,  that  the  court  had  ample  jurisdiction  over  the 
person  of  said  minor.  The  decree  of  the  court  con- 
tains the  following  recitals : 

'*Now  come  the  parties  by  their  respective  attor- 
neys and  the  infant  defendant  Edward  Arn  having 
been  duly  summoned  in  this  cause,  appears  by  Walter 
H.  Maloney,  his  general  guardian  duly  appointed  by 
the  probate  court  of  Jackson  county,  Missouri,  and 
also  duly  appointed  guardian  ad  litem  herein,  and  this 
cause  having  been  heretofore  submitted  to  the  court 
and  all  the  evidence  and  arguments  of  counsel  having 
been  heard  and  duly  considered,''  etc. 

If  the  minor  defendant,  was  in  fact  represented  by 
his  general  guardian,  little  importance  could  be  at- 
tached to  the  claim  of  irregularities  in  the  appoint- 
ment of  a  guardian  ad  litem,  this  because  by  statute, 
section  423,  Revised  Statutes  1909,  general  guardians 
are  authorized  and  directed  to  represent  their  wards  in 
legal  proceedings  and  to  ''prosecute  and  defend  for 
their  wards  without  further  admittance,  in  the  several 
courts  of  the  State,"  and  when  the  minor  has  a  general 
guardian  it  would  appear  unnecessary  that  a  guardian 
ad  litem  be  appointed.  [Clark  v.  Crosswhite,  28  Mo. 
App.  34 ;  Robinson  v.  Hood,  67  Mo.  660, 1.  c.  661.]  Was 
the  minor  defendant  represented  by  his  general  guar- 
dian! The  decree  of  the  court  so  states  and  this  state- 
ment in  the  decree  is  not  contradicted  by  any  other 
portion  of  the  record  in  the  case  nor  has  any  attempt 
been  made,  in  any  manner,  to  contradict  said  recital. 
Under  such  conditions,  the  judgment  recitals  are  pre- 
simied  to  be  true.  [Adams  v.  Cowles,  95  Mo.  501, 1.  c. 
508-9  •  State  ex  rel.  v.  Broaddus,  216  Mo.  336, 1.  c.  347.] 

The  judgment  is  affirmed.    Roy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Wil- 
liams, C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 
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ADOLPH   BEMOVTCH  Appellant,   v-   BAMBEICK 
BROTHERS  CONSTRUCTION  COMPANY. 

Division  Two,  February  23,  1915.* 

L  PLEADING:  Motion  to  Make  More  Definite:  Refusal  to  Amend: 
Demurrer.  If  the  ruling  of  the  court  sustaining  defendant's 
motion  to  require  plaintifT  to  make  his  petition  more  definite 
and  certain  was  correct,  then,  upon  plaintlfT's  refusal  to  file 
an  amended  petition,  the  court's  action  in  sustaining  defend- 
ant's demurrer  on  the  ground  that  the  petition  does  not  state 
a  cause  of  action  is  also  correct  But  if  the  allegations  amount 
to  a  sufficient  statement  of  a  cause  of  action,  the  sustaining  of 
the  demurrer  is  error. 


:  Negligence:  Master  and  Servant:  Excavating  Sewer: 

Break  of  Hoisting  Cable.  .A  petition  charging  that  defendant 
was  engaged  in  removing  earth  from  the  bottom  of  a  large 
trench  preparatory  to  building  a  sewer  therein;  that  defendant 
used  a  hoisting  machine  for  the  purpose  of  lifting  said  earth, 
and  after  same  had  been  lifted  by  steam  power  in  buckets  to 
the  surface  of  the  street  said  earth  was  conveyed  in  buckets 
by  a  carrier  running  upon  a  steel  track  to  a  point  where  said 
concrete  sewer  had  been  built  Into  said  trench,  and  there 
dumped  upon  said  sewer  thus  laid,  and  thereby  was  used  to 
fill  up  said  trench  above  said  sewer;  that  for  the  purpose  of 
lifting  said  earth  from  the  bottom  of  said  trench  defendant 
used  large  steel  buckets  to  which  were  attached  steel  cables, 
which  were  pulled  by  steam  power;  that  plaintiff  was  employed 
by  defendant  as  a  laborer  to  dig  in  the  bottom  of  said  trench 
and  to  fill  up  said  buckets;  that  while  thus  engaged  and  when 
one  of  said  buckets  over  his  head  was  being  conveyed  by  said 
steam  power,  "by  reason  of  the  carelessness  and  negligence 
of  defendant  the  steel  cable  attached  to  said  bucket  broke, 
causing  said  bucket  to  fall  upon  plaintiff,  thereby  inflicting  a 
comminuted  fracture  of  his  arm,"  etc.,  does  not  state  a  cause  of 
action  of  negligence  under  the  law  of  master  and  servant 


: : : : :  Res  Ipsa  Loquitur. 

The  petition  cannot  be  held,  under  the  doctrine  of  res  ipsa 
loquitur,  to  state  a  cause  of  action  of  negligence  on  the  master's 
part,  if  it  states  nothing  more  than  the  fact  that  the  steel  cable 
broke  and  the  bucket  fell  and  the  servant  was  thereby  hurt  The 
presumption  of  the  master's  negligence  cannot  be  held  to  arise 
from  the  mere  fact  that  an  accident  happened  and  an  allega- 
tion of  its  bare  physical  cause,  wholly  unaided  by  any  circum- 
stance tending  to  show  any  negligent  act  of  either  omission  or 


♦NOTE. — Decided  January  4,  1915;  motion  for  rehearing  filed; 
motion  overruled  February  23,  1916. 
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commission  on  the  part  of  the  master,  as  the  responsible  human 
cause  of  the  accident  A  prima-facie  case  for  the  servant  is 
not,  as  a  rule,  made  out,  either  in  pleading  or  in  proof,  by 
the  mere  fact  of  accident  and  the  consequent  injury  to  him 
resulting  therefrom.  It  cannot  be  stated  dogmatically  that 
the  doctrine  of  res  ipsa  loquitur  is  never  applicable  as  between 
master  and  servant;  for  there  are  isolated  occurrences  which 
of  themselves  show  they  must  have  happened  from  a  negligent 
cause  chargeable  to  the  master.  But  where  the  accident  con- 
cededly  may  have  been  produced  from  causes  for  which  the  mas- 
ter in  law  is  not  liable,  it  is  plaintifT's  duty  to  allege  such  affirma- 
tive facts  as  show  it  was  due  to  some  omission  of  duty  which 
the  law  imposes  on  him  to  provide  safe  tools  and  a  safe  place 
at  which  his  servant  is  to  work. 

Appeal   from   St.   Louis   City    Circuit   Court. — Hon. 
George  C.  Hitchcock,  Judge. 

Affirmed. 

Joseph  A.  Wright  for  appellant. 

(1)  The  doctrine  of  res  ipsa  loquitur  applies  in  an 
action  against  the  master  for  personal  injuries  sus- 
tained by  the  servant,  where,  as  in  the  ease  at  bar,  the 
facts  point  to  an  omission  of  proper  care,  and  the 
master  has  superior  means  of  knowing  the  particular 
cause.  4  Labatt  on  Master  and  Servant  (2  Ed.),  par. 
1601,  and  cases  cited;  Klebe  v.  Distilling  Co.,  207  Mo. 
486,  13  L.  R.  A.  (N.  S.)  140;  Turner  v.  Haar,  114  Mo. 
346;  Blanton  v.  Dold,  109  Mo.  74;  Johnson  v.  Railroad, 
104  Mo.  App.  592;  St.  Clair  v.  Railroad,  122  Mo.  App. 
528;  Sackewitz  v.  Biscuit  Mfg.  Co.,  78  Mo.  App.  151; 
Anderson  v.  Railroad,  149  Mo.  App.  272 ;  Lucid  v.  Pow- 
der Co.,  199  Fed.  377;  Byers  v.  Steel  Co.,  159  Fed.  347, 
16  L.  R.  A.  (N.  S.)  214;  Golden  v.  Mannex,  214  Mass. 
502;  Chiuccariello  v.  Campbell,  210  Mass.  532;  Doherty 
V.  Booth,  200  Mass.  522 ;  Sullivan  v.  Rowe,  194  Mass. 
500;  Armour  v.  Golkowska,  202  111.  144;  Howard  v. 
Railroad,  179  III.  App.  380;  Chenall  v.  Brick  Co.,  117 
Ga.  106;  Robinson  v.  Gas  Co.,  106  N.  Y.  Supp.  1088; 
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Penson  v.  Wall  Paper  Co.,  73  Wash.  338.  (2)  The  peti- 
tion alleges  only  general  negligence,  and  therefore 
plaintiff  is  in  a  position  to  invoke  the  rule  of  res  ipsa 
loquitur.  Orcutt  v.  Building  Co.,  201  Mo.  441;  Kirk- 
patrick  v.  Railroad,  211  Mo.  83;  McGrath  v.  Transit 
Co.,  197  Mo.  lOi. 

Holland,  Rutledge  &  Lashly  for  respondent. 

The  court  did  not  err  in  sustaining  defendant's 
motion  to  make  the  petition  of  plaintiff  more  definite 
and  certain  and  subsequently  it  did  not  err  in  sustain- 
ing defendant's  demurrer  to  plaintiff's  petition,  (a.) 
Because  originally  the  petition  of  respondent  did  not 
state  facts  suflScient  to  constitute  a  cause  of  action, 
but  merely  stated  the  pleader's  conclusion,  (b.)  Be- 
cause the  court  below  properly  made  an  order  on  res- 
pondent to  make  his  petition  more  definite  and  certain, 
because  the  doctrine  of  res  ipsa  loquitur  has  no  appli- 
cation in  a  case  of  this  kind.  Oglesby  v.  Railroad,  177 
Mo.  272;  Klebe  v.  Parker  Dist.  Co.,  207  Mo.  480;  Fuchs 
V.  St.  Louis,  167  Mo.  620;  Bohn  v.  Railroad,  106  Mo. 
429;  Patton  v.  Railroad,  179  U.  S.  658;  Railroad  v. 
Barrett,  166  U.  S.  617;  Shandrew  v.  Railroad,  142  Fed. 
320;  Westinghouse  v.  Heinlich,  127  Fed.  92;  Reilly  v. 
Campbell,  59  Fed.  990;  Ash  v.  Verlending,  154  Pa.  St. 
246;  Stackpole  v.  Wray,  74  App.  Div.  (N.  Y.)  340; 
Searles  v.  Railroad,  101  N.  Y.  661 ;  Dobbins  v.  0  'Brien, 
119  N.  Y.  188;  Mining  Co.  v.  Kitts,  42  Mich.  35;  Kep- 
ner  v.  Traction  Co.,  183  Pa.  St.  24 ;  Railway  v.  Camp- 
bell, 97  Ala.  147 ;  Kaye  v.  Rob  Roy  Co.,  51  Hun  (N.  Y.), 
519;  Starer  v.  Stem,  100  App.  Div.  (N.  Y.)  383;  Reid 
V.  Railroad,  81  Ga.  694;  Davidson  v.  Davidson,  46 
Minn.  117. 

FARIS,  P.  J. — Action  for  personal  injuries  on  ap- 
peal from  the  circuit  court  of  the  city  of  St.  Louis, 
which  court  having  sustained  a  motion  to  make  the  be- 
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low  petition  more  definite  and  certain,  on  plaintiff's  re- 
fusal to  do  sa,  sustained  defendant's  demurrer  there- 
to.   Plaintiff  has  appealed  in  due  form. 

The  petition,  caption  and  merely  formal  parts,  alle- 
gation of  nature  and  permanency  of  injuries  and  prayer 
for  judgment,  omitted,  is  as  follows : 

**  Plaintiff,  by  leave  of  court  first  obtained,  files 
this,  his  amended  petition,  and  for  cause  of  action 
against  defendant  states  that  defendant  is  and  was  at 
all  times  hereinafter  mentioned,  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  the  State  of  Mis- 
souri and  engaged  in  construction  work,  and  more  par- 
ticularly in  digging  for  and  building  in  a  concrete  sewer 
in  the  city  of  St.  Louis,  Missouri,  at  or  near  the  inter- 
section of  Ashland  and  Arlington  avenues,  in  said  city. 

**That  on  the  24th  day  of  May,  1911,  defendant 
was  engaged  in  digging  for  and  building  in  said  sewer 
at  or  near  said  intersection,  and  for  that  purpose  was 
then  and  there  engaged  in  removing  earth  and  soil  from 
the  bottom  of  a  large  trench  preparatory  to  building 
said  sewer  therein ;  that  defendant  used  a  hoisting  ma- 
chine for  the  purpose  of  lifting  said  earth  and  soil  from 
the  bottom  of  said  trench  and  after  said  soil  and  earth 
had  been  lifted  by  steam  power  in  buckets  to  above  the 
surface  of  the  street,  said  soil  and  earth  was  then  con- 
veyed in  said  buckets  by  carrier  running  upon  a  steel 
track  to  the  ground  eastwardly  from  where  said  dirt 
was  being  removed  and  to  a  point  where  said  concrete 
sewer  had  been  built  into  said  trench,  and  then  and 
there  said  dirt  was  being  dumped  upon  said  concrete 
sewer  thus  laid  and  thereby  used  to  fill  up  said  excava- 
tion above  said  sewer. 

**  That  for  the  purpose  of  lifting  said  earth  and  soil 
from  the  bottom  of  said  trench,  as  aforesaid,  defendant 
used  large  heavy  steel  or  iron  buckets  to  which  were 
attached  iron  or  steel  cables,  which  said  cables  were 
pulled  and  drawn  by  steam  power. 
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*'That  on  said  24th  day  of  May,  1911,  plaintiff  was 
employed  by  defendant  as  a  laborer  to  dig  in  the  bot- 
tom of  said  trench  and  to  fill  up  said  buckets ;  that  at 
or  about  two  o'clock  on  the  afternoon  of  said  24th  day 
of  May,  1911,  when  plaintiff  was  thus  engaged,  and 
when  one  of  said  buckets  over  and  above  his  head  was 
being  conveyed  by  said  steam  power,  by  reason  of  the 
carelessness  and  negligence  of  defendant,  the  iron  or 
steel  cable  attached  to  said  bucket  broke,  causing  said 
bucket  to  fall  upon  the  plaintiff,  thereby  inflicting  a 
comminuted  fracture  of  his  right  arm,  inflicting  a  mul- 
tiple fracture  of  his  right  leg,  wrenching  his  left  foot, 
fracturing  three  of  his  right  ribs,  and  injuring  his 
lungs." 

The  motion  to  make  more  definite  and  certain  was 
epecifically  leveled  at  the  last  paragraph  of  the  above 
petition.  Since  such  motion  was  in  proper  form  and 
no  point  is  made  thereon,  we  need  not  cumber  the  rec- 
ord with  it.  Upon  the  trial  court's  sustaining  the  mo- 
tion to  make  more  definite  and  certain,  and  upon  plain- 
tiff's neglect  and  refusal  to  do  so,  defendant,  a  few 
days  thereafter,  but  at  the  same  term,  successfully  de- 
murred on  the  ground  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against 
defendant  Plaintiff  refused  to  further  plead  and  final 
judgment  followed. 

OPINION. 

It  is  plain  that  there  is  but  one  question  in  the 
case.  We  might  discuss  it  from  the  point  of  view  of  the 
action  of  the  court  nisi  in  sustaining  the 
motion  to  require  plaintiff  to  make  his  pe- 
Negligence:  tition  more  definite  and  certam;  or  it  may 
Servant?"**  ^^  treated  as  alleged  error  arising  from 
Ret  Ipsa  sustaining  the  demurrer  to  the  petition.  If 
Loquitur.  ^^^  allegations  of  negligence  were  sufficient 
then  the  court  erred  in  requiring  plaintiff  to  make  these 
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allegations  more  definite  and  certain.  In  discussing 
the  matter  in  issue  we  will  then  consider  this  point.  We 
are  not  called  on  to  determine  whether  defendant,  in 
order  to  save  the  point  for  ruling,  was  required  first  to 
move  that  the  court  order  plaintiff  to  make  his  petition 
more  definite  and  certain,  as  a  condition  precedent  to 
demurring.  Both  points  are  in  the  case;  a  conclusion 
reached  upon  either  disposes  fully  of  the  other,  and 
we  will  therefore  leave  any  mooted  question  of  proce- 
dure till  a  discussion  shall  become  necessary  and  not 
academic.  But  if  the  court  nisi  was  right  in  sustaining 
defendant's  said  motion  and  thereby  impliedly  order- 
ing plaintiff  to  so  amend  his  petition  as  to  make  it  more 
definite  and  certain,  then  upon  plaintiff's  refusal  to 
do  so,  it  was  proper  to  sustain  the  demurrer. 

It  is  conceded  by  defendant  that  the  question  raised 
turns  upon  the  suflSciency  of  the  last  paragraph  of 
plaintiff's  petition.  It  may  even  be  said  to  be  plain 
that  it  turns  upon  whether  one  clause  contained  in  this 
paragraph,  the  same  being  the  sole  charge  of  negli- 
gence in  the  petition,  is  suflScient  to  charge  a  master 
with  negligence  under  the  law  of  master  and  servant. 
This  is  the  clause  which  contains  the  only  specification 
and  the  sole  allegation  of  negligence  to  be  found  in  the 
petition,  to-wit:  *'By  reason  of  the  carelessness  and 
negligence  of  defendant/' 

Plaintiff  contends  that  under  the  facts  in  this  case 
as  they  are  set  forth  in  the  petition,  i.  e.,  that  the  iron 
or  steel  cable  broke  and  the  bucket  fell  and  plaintiff 
was  hurt  thereby,  it  falls  within  the  doctrine  of  res  ipsa 
loquitur;  defendant  insists  that  it  does  not.  To  this 
contention,  in  the  broad  sense,  in  the  last  analysis,  the 
case  resolves  itself,  involving  the  above  doctrine  in  its 
strict  and  distinctive  interpretation  which  allows  a  pre- 
sumption of  negligence  to  arise  from  the  mere  fact  that 
an  accident  happened  when  coupled  with  the  allegation 
of  its  bare  physical  cause  wholly  unassisted  by  any 
circumstances  tending  to  show  any  fault  of  omission 
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or  commission  on  the  part  of  the  master,  as  the  re- 
sponsible human  cause  of  the  accident  in  question. 

This  rule  has  long  been  applied  to  pleading  neg- 
ligence ill  personal  injury  suits  for  damages  accruing 
to  passengers  on  common  carriers,  and  its  suflSciency  in 
such  ordinary  case  has  here  become  so  well  settled  as  to 
be  no  longer  in  question.  [Dougherty  v.  Missouri  E. 
R.  Co.,  81  Mo.  325;  Furnish  v.  Railroad,  102  Mo.  438; 
Sharp  V.  Kansas  City  Cable  Ry.  Co.,  114  Mo.  94;  Clark 
V.  Railroad,  127  Mo.  197;  Och  v.  Railroad,  130  Mo.  27; 
Partello  v.  Railroad,  240  Mo.  122 ;  Nagel  v.  United  Rys. 
Co.,  169  Mo.  App.  284.]  Likewise  this  rule  has  been 
applied  in  favor  of  mere  strangers  whose  business  or 
duties  requires  them  to  go  about  cars  and  railroad 
tracks.     [Tateman  v.  Railroad,  96  Mo.  App.  448.] 

It  will  not  do  to  state  broadly  or  dogmatically  that 
the  doctrine  of  res  ipsa  loquitur  is  never  applicable  as 
between  master  and  servant.  There  are  isolated  cases 
wherein  the  nature  of  the  accident  prima-facie  indi- 
cates negligence  of  the  master  to  a  degree  making  re- 
buttal proof  on  his  part  necessary.  [McGrath  v.  Rail- 
road, 197  Mo.  97 ;  Hamilton  v.  Railroad,  123  Mo.  App. 
1.  c.  620;  Klebe  v.  Distilling  Co.,  207  Mo.  1.  c.  487,  and 
cases  cited ;  Blanton  v.  Dold,  109  Mo.  64 ;  Jones  v.  Rail- 
road, 178  Mo.  1.  c.  540;  Stoher  v.  Railroad,  91  Mo.  509; 
Kelley  v.  Railroad,  105  Mo.  App.  365 ;  Folk  v.  Schaeffer, 
126  Pa.  St.  253;  Turner  v.  Haar,  114  Mo.  335;  Doherty 
V.  Booth,  200  Mass.  522;  Fitzgerald  v.  Southern  Ry. 
Co.,  6  L.  R.  A.  (N.  S.)  337,  and  cases  cited  in  note.] 
Naturally  in  the  absence  of  the  adventitious  aid  of  fel- 
low-servant statutes,  which  have  very  greatly  broad- 
ened the  field  of  the  application  of  this  doctrine 
(Jones  V.  Railroad,  178  Mo.  1.  c.  545),  such  cases 
are,  of  necessity,  comparatively  rare.  To  make 
out  a  case  for  the  application  of  this  doc- 
trine, the  facts  relied  on  ought  to  be  such  as 
reasonably    to    exclude    all    defensive    inferences  at- 
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tributable  by  operation  of  law  to  the  negligence  of 
the  plaintiff  or  that  of  a  fellow-servant  (absent  a  fel- 
low-servant statute),  defects  in  the  lethal  instrumen- 
tality which  are  latent  or  so  recent  in  happening  as  to 
afford  no  reasonable  opportunity  for  their  discovery, 
lack  of  causal  connection,  and  the  assumption  of  the 
usual  hazards  of  the  employment.  [Jones  v.  Railroad, 
supra;  Folk  v.  Schaeffer,  supra;  Chenall  v.  Palmer 
Brick  Co.,  117  Ga.  106 ;  Fitzgerald  v.  Railroad,  supra, 
and  note  with  cases  cited.] 

Do  the  facts  in  the  instant  case  so  speak  as  inevit- 
ably to  charge  prima-facie  negligence  from  the  bare 
statement  that  the  wire  cable  broke  and  the  bucket  fell 
and  the  defendant  was  hurt  f  We  do  not  think  so,  nor 
do  we  think  that  the  adjudged  cases  in  this  State  or 
elsewhere,  so  hold  by  even  a  respectable  weight  of  au- 
thority. 

In  the  case  of  Oglesby  v.  Railroad,  177  Mo.  272, 
1.  c.  301,  a  case  in  which  a  train  was  derailed  and  an 
employee  hurt,  and  in  which  train  a  car  was  found  with 
sills  broken  from  rot  and  **dotiness,"  and  which  may, 
we  think,  upon  close  examination  and  logical  criticism, 
be  found  to  show  the  phase  of  lack  of  causal  connection, 
it  was  nevertheless  said : 

*'For  plaintiff  in  this  case  the  error  has  been  made 
throughout  of  assuming  instead  of  proving  the  exis- 
tence of  the  very  fact  assigned  as  his  cause  of  action. 
Thus  it  is  said:  *  Certain  it  is  if  the  timbers  of  this 
car  [the  **U.  L.''  car]  were  rotten  they  were  liable  to 
break  from  that  fact.  Therefore  given  the  rotten  tim- 
bers, the  broken  car  and  the  wreck,  what  more  is  needed 
to  make  out  a  prima-facie  case  for  plaintiff!'  And 
again  it  is  said,  *If  the  timbers  of  this  **U.  L."  car 
were  doty  and  worm  eaten,  if  they  broke  in  two,  drop- 
ped down,  plowed  into  the  roadbed  and  formed  a  bar- 
rier against  which  the  rear  cars  of  the  train  were 
thrown,  the  jury  needed  no  expert  testimony 
to     assist     them     in     finding     the     cause     of     the 
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wreck.'  Had  plaintiff  been  a  passenger  upon 
defendant's  train  riding  in  a  place  assigned  to 
him  by  defendant's  authorized  agents,  the  fact  of  the 
wreck,  and  the  existence  of  the  decayed  sill  timbers 
of  this  broken  *U.  L.'  car  would  have  been  ample 
to  have  raised  the  presimiption  of  negligence 
on  the  part  of  defendant,  and  properly  could  have  been 
declared  to  have  made  out  a  prima-f acie  case  for  plain- 
tiff, but  not  so  when  his  relation  to  defendant  was 
shown  to  have  been  that  of  employee  to  employer,  and 
when  he  was  at  |;he  time  of  receiving  his  injuries  one  of 
the  train  crew  in  the  actual  management  and  conduct  of 
this  wrecked  train.  To  maintain  an  action  against  de- 
fendant it  was  necessary  for  plaintiff  to  allege,  as  he 
did,  the  particular  cause  of  the  wreck,  and  it  was  neces- 
sary that  he  prove  the  cause  as  alleged,  either  directly 
by  witnesses  who  saw  the  occurrence  or  by  proof  of 
facts  and  circumstances  from  which  the  existence  of  the 
alleged  cause  naight  fairly  and  reasonably  be  inferred." 

Again  in  the  case  of  Fuchs  v.  St.  Louis,  167  Mo. 
620, 1.  c,  645,  an  action  brought  by  a  wife  for  the  death 
of  her  husband,  caused  by  the  explosion  of  a  sewer,  it 
was  said: 

**But  the  mere  fact  of  an  accident  and  the  conse- 
quent injury  resulting  therefrom  does  not,  as  a  rule, 
make  out  a  prima-facie  case.  There  are  cases  where 
the  doctrine  of  res  ipsa  loquitur  applies,  but  we  can 
find  no  adjudicated  case  where  that  doctrine  was  ap- 
plied to  a  case  like  the  one  before  us.  Except  in 
cases  relating  to  common  carriers  of  goods  and  passen- 
gers or  arising  out  of  other  contractual  relations,  the 
mere  fact  of  an  explosion,  without  affirmative  proof  of 
negligence,  does  not  raise  a  prima-facie  presumption 
of  negligence  on  the  part  of  defendant.  [Huff  v.  Aus- 
tin, 46  Ohio  St.  386  f  Cosulich  v.  S.  O.  Co.,  122  N.  Y. 
123 ;  Walker  v.  Railroad,  71  Iowa,  658 ;  Losee  v.  Buchan- 
an, 51  N.  T.  476,]     The  plaintiff,  therefore,  made  out 
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no  case  to  be  submitted  to  the  jury  and  she  is  not  aided 
by  any  testimony  introduced  by  defendant.'' 

In  the  case  of  Bohn  v.  Railroad,  106,  Mo.  429, 1.  c. 
433,  an  action  for  damages  accruing  from  injuries  re- 
ceived by  the  breaking  of  a  **prize-pole''  which  was  be- 
ing used  by  a  servant  in  raising  a  broken  turntable  of 
the  master,  at  page  433  it  was  said : 

*'It  is  not  the  duty  of  the  master  to  furnish  any 
particular  kind  of  tools,  implements  or  appliances. 
His  duty  in  this  respect  is  to  use  ordinary  care  and  dili- 
gence in  selecting  and  furnishing  safe  and  suitable 
tools  and  implements.  No  inference  of  negligence  can 
arise  from  evidence  which  shows  that  the  implement 
was  such  as  is  ordinarily  used  for  like  purposes  by 
persons  engaged  in  the  same  kind  of  business.  The 
timber  used  in  this  case  was  new,  sound  and  suitable  for 
all  the  purposes  for  which  it  was  used,  and  there  is  no 
evidence  showing  or  tending  to  show  that  it  had  any 
inherent  defects  whatever." 

Likewise  in  the  case  of  Beebe  v.  Transit  Co.,  206 
Mo.  1.  c.  441,  which  was  an  action  for  injuries  caused 
to  an  employee  by  the  explosion  of  the  controller  box 
on  a  street  car,  by  which  plaintiff's  decedent  was  in- 
jured, it  was  said: 

*  *  The  general  rule  is  that  the  burden  rests  upon  the 
plaintiff  to  prove  the  negligence  of  the  defendant  as 
alleged  in  the  petition,  and  that  such  negligence  was 
the  proximate  cause  of  the  injury.  *In  other  words, 
negligence  is  not  presumed,  but  must  be  proved.  The 
diflSculty  of  proving  the  negligence  charged  does  not  af- 
fect the  principle.'  [6  Thomp.  on  Law  of  Neg.,  sec. 
7695;  Miller  v.  Railroad,  186  Pa.  St.  190.] 

**We  are  firmly  of  the  opinion  that  the  doctrine  of 
res  ipsa  loquitur  is  not  applicable  to  the  facts  in  this 
ease.  This,  we  think,  is  clearly  demonstrated  by  the 
opinion  of  the  St.  Louis  Court  of  Appeals  in  the  case 
of  Breen  v.  St.  Louis  Cooperage  Co.,  50  Mo.  App.  202. 
Judge  RoMBAUER,  speaking  for  the  court,  said : 
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'*  'In  Jones  v.  Yeager,  2  Dillon,  68,  the  injury  was 
the  result  of  a  boiler  explosion.  Judge  Dillon^  after 
briefly  stating  the  well-known  rules  of  law  governing 
the  master's  liability  in  such  cases,  charged  the  jury  as 
follows :  **In  the  application  of  these  principles  to  the 
evidence,  you  will  first  inquire  whether  the  boilers  in . 
this  case  were  unsafe  or  unfit  for  use,  and,  if  so,  whether 
the  defendant  knew  it,  or  as  a  resCsonable  man,  having 
a  due  regard  for  the  safety  of  his  employees,  ought  to 
have  known  it;  for  if  he  ought,  his  neglect  in  this  re- 
spect would  be  equivalent  in  imposing  liability  to  ac- 
tual knowledge;  and  in  the  next  place  you  must  in- 
quire, and,  in  order  to  hold  the  defendant  liable,  must 
find  from  the  evidence,  that  this  defect  was  the  direct 
and  immediate  cause  of  the  accident,  without  which  it 
would  not  have  happened;  and,  if  you  thus  find,  then 
the  defendant  would  thus  be  liable. ' '  That  charge  was 
given  in  a  case  where  there  was  ample  evidence  tend- 
ing to  show  that  the  boiler  which  burst  was  weak  and 
worn,  and  expert  evidence  tending  to  show  that  it  burst 
owing  to  such  weakness.  This  clearly  shows  that  the 
rule  of  res  ipsa  loquitur  cannot  be  applied  with  any 
sense  of  reason  to  a  case  of  complicated  machinery, 
nor  can  the  jury,  from  the  mere  fact  that  some  defect 
exists  in  some  part  thereof,  conjecture  not  only  that 
such  defect  was  the  direct  and  immediate  cause  of  the 
accident,  but  also  that  it  was  the  duty  of  the  defendant 
to  foresee  such  conjectural  result  and  guard  against  it. 
The  employer  fulfills  his  duty  by  guarding  against  the 
probable  result  of  defects,  even  if  such  defects  are 
shown.  Holding  him  responsible  for  conjectural  re- 
sults shifts  his  liability  from  the  ground  of  negligence 
to  that  of  insurance.  '  " 

In  the  case  of  Howard  v.  Railroad,  173  Mo.  1.  c. 
530,  an  action  precisely  like  this  in  principle,  and  which 
was  based  on  injuries  caused  by  the  breaking  of  the 
handle  bar  upon  a  hand  car  on  which  plaintiff  was  rid- 
mg  to  his  work,  this  court  said : 
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**We  are  familiar  with  the  well-settled  doctrine 
and  we  fully  approve  of  it,  that  the  master  must  furnish 
the  servant  with  reasonably  safe  machinery  in  the 
course  of  his  employment,  and  that  if  the  machinery 
is  defective  and  unsafe  and  the  master  has  knowledge 
of  it,  or  by  the  exercise  of  ordinary  care  could  ascer- 
tain such  defects,  then  and  in  that  case  he  must  respond 
in  damages  for  such  injuries  to  the  servant  as  result 
from. such  unsafe  machinery. 

^'But,  on  the  other  hand,  it  is  equally  well  settled 
that  the  master  is  not  an  insurer  of  the  absolute  safety 
of  the  machinery  furnished  his  servant.  He  is  only 
bound  to  use  ordinary  care  in  furnishing  reasonably 
safe  appliances  in  pursuit  of  the  work  in  which  the  ser- 
vant is  engaged.  [Blanton  v.  Dold,  109  Mo.  64;  Covey 
V.  Railroad,  86  Mo.  635,  and  numerous  cases.] 

**In  this  case  the  fact  that  the  handle  bar  broke 
does  not  necessarily  make  defendant  liable  for  the  in- 
jury resulting  from  such  broken  bar ;  but  it  is  incumbent 
upon  plaintiff,  before  he  is  entitled  to  recover,  to  show 
that  the  appliance  was  unsafe  and  defective,  and  that 
defendant  had  knowledge  of  it,  or  by  the  exercise  of 
ordinary  care  could  have  discovered  the  defect.  [Bohn 
V.  Bailroad,  106  Mo.  429;  Yamell  v.  Railroad,  113  Mo. 
570.]'' 

So  similarly  say  our  Courts  of  Appeals:  In  the 
case  of  Hamilton  v.  Railroad,  123  Mo.  App.  1.  c.  627, 
which  was  an  action  by  an  employee  for  hurts  accruing 
from  a  defective  brake  wheel,  one  of  the  ablest  jurists 
who  ever  sat  upon  any  bench  in  this  State,  in  a  scholar- 
ly and  fairly  exhaustive  examination  of  this  whole  ques- 
tion, among  other  things,  said : 

**The  occurrence  here  in  controversy  was  not  of 
such  nature  as  to  be  classed  with  those  which  themselves 
show  they  must  have  happened  from  a  negligent  cause 
for  which  defendant  would  be  chargeable.  When  the 
evidence  shows  a  state  of  affairs  where  an  inference 
could  be  reasonably  drawn  that  the  occurrence  was 
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due  to  a  cause  or  causes  other  than  culpable  negligence 
of  the  defendant,  a  case  is  not  made  for  the  plaintiff. 
[Mcarath  v.  Transit  Co.,  197  Mo.  97.]  This  occur- 
rence, of  course,  had  a  cause.  But  it  by  no  means  fol- 
lows that  such  cause  was  one  for  which  defendant  could 
be  charged  with  liability.  If  it  was  something  con- 
nected with  the  brake  which  broke  or  gave  away,  it  may 
have  been  the  brake  clasp  itself,  or  the  chain,  or  the 
brake  rod,  or  the  wheel  at  the  top  with  which  the  brake 
is  set.  There  is  nothing  to  show  which  of  these  it  was. 
Either  of  them  may  have  had  a  concealed  defect,  which 
inspection,  however  painstaking,  would  not  have  shown, 
and  for  the  nondiscovery  of  which  defendant  could  not 
be  blamed.  It  has  always  been  understood  in  this 
State  to  be  the  law  that  for  a  servant  to  hold  the  mas- 
ter liable  for  an  injury  received  in  the  course  of  his 
employment,  he  must  produce  competent  aflSrmative 
evidence  of  the  master's  negligence.  [Howard  v.  Rail- 
road, 173  Mo.  524.]  The  injury  of  which  plaintiff  com- 
plains may  have  been  the  result  of  his  negligenc,  or 
of  his  own  misadventure.  His  hands  may  have  slipped ; 
his  hold  on  the  wheel  may  have  unconsciously  loosed  as 
he  swung  his  weight  in  his  efforts  to  tighten  the  brake. 
So  as  he  swung  his  weight  around  with  the  wheel,  his 
feet  necessarily  bearing  hard  upon  the  roof  of  the  car, 
they  may  have  slipped  and  caused  his  fall.  Yet,  with 
all  these  contingencies,  and  more  which  might  be  sug- 
gested, we  are  asked  to  supply  the  lack  of  evidence  with 
a  presumption  in  plaintiff's  favor.  We  do  not  believe 
it  would  be  sound  policy  to  carry  the  rule  so  far  as  that ; 
neither  could  we  do  so  without  coming  in  contact  with 
the  views  of  the  Supreme  Court. " 

In  the  case  of  Gtoode  v.  Coal  Co.,  167  Mo.  App.  1.  c. 
175,  an  action  for  injuries  accruing  to  an  employee  in 
a  coal  mine  by  the  falling  of  rock  from  the  roof,  it  was 
said: 

*'It  will  be  noticed  that  in  this  instruction,  which 
assumes  to  cover  the  whole  case  and  to  direct  a  verdict, 
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the  jury  were  required  to  find  for  plaintiff  on  the  sole 
hypothesis  that  her  husband  was  killed  by  a  rock  fall- 
ing from  the  roof  of  the  entry  at  a  place  that  was  not 
his  working  place,  without  reference  to  the  issues  of 
whether  or  not  the  dangerous  character  of  the  rock 
would  have  been  discoverable  to  an  ordinarily  careful 
and  prudent  master,  in  the  exercise  of  due  care  towards 
his  servant,  and  whether  or  not  defendant  did  employ 
due  care  in  the  discharge  of  its  duty  of  mastership. 
The  fact  that  the  rock  fell,  of  itself,  was  not  suJBBcient 
proof  of  negligence.  [Wojtylak  v.  Coal  Co.,  188  Mo. 
260.]  The  burden  was  on  plaintiff  to  satisfy  the  jury 
that  the  rock  not  only  was  in  a  dangerous  condition  but 
that  such  condition  would  have  been  discovered  by  de- 
fendant had  reasonable  care  been  exercised  in  time  to 
have  prevented  the  injury.'' 

To  the  same  general  import  are  the  cases  of  Glass- 
cock V.  Dry  Goods  Co.,  106  Mo.  App.  657 ;  Copeland  v. 
Wabash  B.  R.  Co.,  175  Mo.  650;  Deckerd  v.  Railroad, 
111  Mo.  App.  1.  c.  123;  Bowen  v.  Railroad,  95  Mo.  268; 
Fugler  V.  Bothe,  117  Mo.  1.  c.  491;  26  Cyc.  1411,  and 
cases  cited;  Cothron  v.  Cudahy  Packing  Co.,  98  Mo. 
App.  343;  Carnegie  Steel  Co.  v.  Byers,  82  C.  C.  A. 
115,  and  cases  cited  in  note ;  Fitzgerald  v.  Railroad,  6 
L.  R.  A.  (N.  S.)  337,  and  cases  cited  in  note;  Walkow- 
ski  V.  Penokee,  etc..  Mines,  41  L.  R.  A.  33,  and  note; 
Byers  v.  Carnegie  Steel  Co.,  16  L.  R.  A.  (N.  S.)  214,  and 
cases  cited  in  note.  Also  the  curious  may  consult  the 
cases  set  out  pro  and  con  upon  this  question  in  Klebe 
V.  Distilling  Co.,  207  Mo.  480,  and  Hamilton  v.  Railroad, 
123  Mo.  App.  619.  The  above  authorities  and  the  cases 
cited  therein  will  be  found  to  comprehend  practically 
all  of  the  case  law  in  the  United  States  against  apply- 
ing the  doctrine  of  res  ipsa  loquitur  to  the  relation  of 
master  and  servant  generally,  and  in  a  case  like  the  in- 
stant one,  as  also  much  of  what  learning  there  is  in  the 
case  law  in  favor  of  the  application  of  said  doctrine 
in  a  proper  case  to  the  relation  aforesaid.    A  summary 
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of  the  general  rule  and  of  the  exceptions  calling  for  an 
application  of  the  doctrine  of  res  ipsa  loquitur  is  thus 
stated  in  26  Cyc.  1411: 

*'No  presumption  of  negligence  on  the  part  of  the 
master  arises  from  the  mere  existence  of  a  defect  or 
the  happening  of  the  accident  through  which  the  ser- 
vant was  injured.  The  maxim  'res  ipsa  loquitur'  is 
applicable  only  where  the  matter  of  the  occurrence  or 
the  attendant  circumstances  are  such  that  the  jury  can 
reasonably  infer  that  the  occurrence  would  not  have 
taken  place  unless  the  master  was  lacking  in  diligence, 
and  where  there  is  the  slightest  evidence  to  explain  the 
happening  of  the  occurrence  on  any  other  theory  than 
that  of  the  negligence  claimed,  the  jury  should  disre- 
gard the  inference  arising  from  the  fact  of  the  injury.^' 

But  pursuing  the  matter  further  would  but  add 
more  length  without  more  light  to  these  views.  The 
I>etition  of  plaintiff  here  under  discussion  did  not  at- 
tempt to  set  out  any  reason  for  the  breaking  of  the  steel 
cable.  It  broke,  and  the  bucket  fell,  and  plaintiff  was 
hit  and  hurt.  That  is  all.  It  may  have  broken  from 
having  been  concededly  overloaded  by  plaintiff,  or  by 
his  fellow-servant;  it  may  have  broken  from  a  latent 
nndisco verable  defect ;  it  may  have  broken  because  of  a 
sudden  jerking  or  unnecessarily  hard  movement,  of  the 
hoisting  engine ;  it  may  have  suddenly  become  defective, 
too  recently  to  thrust  on  defendant  the  legal -duty  of  dis- 
covery ;  any  of  these  things,  or  even  others,  may  have 
operated  to  produce  plaintiff's  injury.  Therefore,  it 
was,  we  think,  the  duty  of  plaintiff  to  state  such  aflSrm- 
ative  facts,  touching  the  manner  of  the  happening  of 
the  casualty,  as  to  negative  by  fair  inference  the  the- 
ory that  it  occurred  by  reason  of  some  eflScient  defensive 
cause  precluding  as  a  matter  of  law  the  liability  of  de- 
fendant. This  much  we  think,  is  due  in  a  case,  in  fair- 
ness and  candor  to  the  courts,  that  they  may  not  sit 
and  fritter  away  time  in  doing  vain  and  futile  things ; 
in  trying  alleged  lawsuits  wherein,  if  the  conceded  facts 
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were  candidly  stated,  it  would  instantly  be  seen  that  no 
cause  of  action  lies. 

It  follows  that  the  judgment  should  be  affirmed. 
Let  this  be  done.    All  concur. 


J.  H.  HUDSON  et  al.,  Appellants,  v.  E.  T.  BROWN- 
ING. 

Division  One,   March  2,   1915. 

1.  CONTRACT:  Mutuality:  Promlcs  for  Promise.  MutuaUty  of 
contract  means  that  an  obUgation  must  rest  upon  each  party 
to  do  or  permit  to  be  done  something  In  consideration  of  the 
act  or  promise  of  the  other.  A  promise  Is  a  good  consideration 
for  a  promise,  but  there  must  be  two  promises,  and  each  must 
be  a  promise  to  do  some  definite  thing.  And  if  one  of  the  parties 
Is  not  bound,  neither  is. 

2.  :  :  Uncertain  and  Indefinite  Thing:  Tie  Con- 
tract. By  a  written  contract  for  the  purchase  and  sale  of 
ties,  plaintiffs  **do  not  bind  themselves  to  make  or  purchase 
and  deliver  the  full  two  hundred  thousand  ties,  but  they  do 
bind  themselves  to  use  every  effort  at  their  command  to  secure 
as  many  of  the  200,000  ties  as  their  time,  money  and  efforts 
will  permit;"  and  defendant  "does,  however,  agree  to  purchase 
and  receive  from  said  parties,  the  full  200,000  ties  enumerated 
above,  or  any  portion  thereof,  within  the  time  limit  stated  above, 
if  said  first  parties,  with  their  best  efforts,  are  able  to  secure 
that  many  ties  within  said  time  limit,  and  at  the  price  of  fifty 
five  cents  each  tie."  Held,  that  defendant  undertook  to  receive 
and  pay  for  200,000  ties,  but  plaintiffs  did  not  undertake  to  do- 
liver  that  or  any  definite  number,  and  the  agreement  is  void 
for  want  of  mutuality,  for  defendant  should  not  be  held  bound 
to  receive  unless  plaintiffs  were  bound  to  deliver. 

Appeal  from  Cole  Circuit  Court. — Hon.  R.  A.  Breuer, 
Special  Judge. 

Affirmed. 

Charles  M.  Hay  and  A.  T.  Dumm  for  appellants; 
N.  T.  Gentry  of  counsel. 
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(1)  In  an  action  for  a  breach  of  contract,  the  first 
point  necessary  for  the  court  to  ascertain  is  whether  or 
not  a  valid  contract  was  entered  into  between  plain- 
tiff and  defendant.  The  evidence  shows  that  the  plain- 
tiffs went  to  work  nnder  this  contract,  made  a  large 
number  of  the  railroad  ties,  which  were  the  subject  of 
the  contract,  and  that  a  large  number  of  these  ties 
were  delivered  to  the  defendant  and  paid  for  by  him. 
(2)  In  a  case  where  a  plaintiff  executed  a  contract 
with  a  railroad  company  to  make  and  deliver  two  hun- 
dred thousand  ties,  and  a  part  of  said  ties  were  made 
and  delivered,  and  the  defendant's  tie  agent  wrote 
plaintiff  a  letter  **not  to  get  out  any  more,"  and  a  suit 
was  brought  for  damages,  this  court  said,  **It  has  been 
repeatedly  held  that  where  a  party  engaged  in  the  per- 
formance of  his  contract  is  notified  by  the  other  party 
to  proceed  no  further,  the  party  so  notified  is  fully  jus- 
tified in  quitting  the  work  and  suing  for  damages  for 
breach  of  contract."  Chapman  v.  Railroad,  146  Mo. 
493;  Halpin  v.  Manny,  57  Mo.  App.  61;  Gabriel  v. 
Brick  Co.,  57  Mo.  App.  520;  Anson  on  Contracts  (2 
Am.  Ed.),  p.  373;  Cort  v.  Railroad,  L.  R.  17  Q.  B.  127; 
Derby  v.  Johnson,  21  Vt.  17;  Berthold  v.  Elec.  Con. 
Co.,  165  Mo.  304;  Cauda  v.  Wick,  100  N.  Y.  127;  Hin- 
cley  V.  Steel  Co.,  121  U.  S.  246;  Hosmer  v.  Wilson, 
7  Mich.  293;  Clark  on  Contracts,  p.  444;  Bishop  on 
Contracts,  sec.  827;  Bean  v.  Miller,  69  Mo.  384;  Little 
V.  Mercer,  9  Mo.  218;  Pond  v.  Wyman,  15  Mo.  175; 
Nearns  v.  Harbert,  25  Mo.  352.  (3)  The  proper  meas- 
ure of  damages  is  what  the  plaintiffs  would  have  re- 
ceived for  completing  the  contract,  less  the  cost  to 
them  of  completing  the  same.  Berthold  v.  Elec.  Con. 
Co.,  165  Mo.  304;  Southerland  on  Dam.  (2  Ed.),  sec. 
715;  Gabriel  v.  Brick  Co.,  57  Mo.  App.  520;  Danforth 
V.  Railroad,  93  Ala.  614;  Heine  v.  Meyer,  61  N.  Y.  171; 
Preble  V.  Battom,  27  Vt.  249.  (4)  The  contract  is  defi- 
nite and  mutual.  Trans.  Co.  v.  Bolt  &  Nut  Co.,  114 
Fed.  81;  Rozier  v.  Railroad,  147  Mo.  App.  297. 
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.  F.  G.  Harris  and  Ralph  T.  Finley  for  respondent. 

The  trial  court  properly  sustained  the  defendant's 
demurrer  at  the  close  of  the  evidence,  because  the  writ- 
ten contract  sued  on  is  void  for  lack  of  mutuality,  (a) 
One  party  to  a  contract  is  not  bound  thereby  when  it 
does  not  bind  the  other  party;  when  there  is  no  lia- 
bility, there  is  no  obligation.  1  Parsons  on  Contracts 
(9  Ed.),  p.  486,  note.  Where  the  parties  assume  to 
make  a  contract  in  which  a  promise  is  the  considera- 
tion for  a  promise,  and  analysis  shows  that  one  of  the 
promises  does  not  impose  any  legal  dutj^  upon  the 
party  making  it,  such  promise  is  not  a  consideration 
for  the  other  promise.  This  is  what  is  often  meant 
by  saying  that  promises  must  be  mutual.  1  Page  on 
Contracts,  p.  452 ;  Hammon  on  Contracts,  p.  682 ;  7  Am. 
&  Eng.  Ency.  Law  (2  Ed.),  114.  (b)  The  plaintiffs 
did  not  agree  to  furnish  any  certain  number  of  ties, 
but  on  the  contrary  expressly  provided  that  they  did 
not  agree  to  furnish  any  certain  number.  Therefore, 
as  they  were  not  bound  themselves  to  furnish  a  definite 
number  of  ties  and  could  not  be  made  to  respond  in 
damages  for  failure  to  do  so,  they  cannot  recover 
damages  from  defendant  for  his  failure  to  receive  them. 
Campbell  v.  Handle  Co.,  117  Mo.  App.  19;  Jones  v. 
Durgin,  16  Mo.  App.  370;  Coldblast  Co.  v.  Bolt  &  Nut 
Co.,  114  Fed.  77;  Hoffman  v.  Maffioli,  104  Wis.  630. 
(c)  The  contract  not  only  fails  to  designate  the  num- 
ber of  ties  to  be  furnished  by  the  plaintiffs,  but  it  also 
fails  to  furnish  any  reasonable  basis  from  which  the 
number  could  be  approximated.  We  admit  that  the 
exact  number  need  not  have  been  stated,  but  plaintiffs 
must  have  agreed  to  some  basis  from  which  the  num- 
ber could  be  computed.  Rozier  v.  Railroad,  147  Mo. 
App.  298;  Santaella  v.  Lang,  155  Fed.  719;  Rehm- 
Zeiher  Co.  v.  Walker  &  Co.,  156  Ky.  6;  Rockwell  v. 
Knights  Templar,  119  N.  Y.  Supp.  515;  Higbie  v.  Rust, 
211  HI.  337.  (d)    It  is  well  settled  that  the  fact  that  a 
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part  of  the  ties  were  delivered  under  the  contract,  void 
for  lack  of  mutuality,  does  not  have  the  effect  of  dis- 
pensing with  the  necessity  of  mutuality,  nor  does  it 
make  such  contract  mutual.  The  contract  is  void  be- 
cause the  plaintiffs  were  and  are  not  bound  thereby 
and  the  delivery  and  acceptance  of  a  part  of  the  ties 
had  the  effect  of  completing  the  sale  of  the  ties  so  de- 
livered. Campbell  v.  Handle  Co.,  117  Mo.  App.  19; 
Cold  Blast  Co.  v.  Bolt  Co.,  114  Fed.  77;  Eehm-Zeiher 
Co.  V.  Walker,  156  Ky.  6. 

GRAVES,  P.  J.— Action  for  damages  for  alleged 
breach  of  contract.  By  the  petition  the  damages  are 
charged  in  the  sum  of  $18,082.10.  Plaintiffs  were  tie 
contractors  doing  business  in  Boone  and  Callaway 
counties.  Defendant  is  a  tie  contractor  doing  business 
at  Kansas  City,  Missouri.  At  the  close  of  plaintiffs' 
case  the  court  gave  a  peremptory  instruction  to  find 
for  the  defendant,  and  so  entered  judgment,  from 
which  the  plaintiffs  have  appealed.  The  crux  of  the 
case  is  the  validity  or  invalidity  of  the  following  con- 
tract: 

**  Memoranda  of  Agreement  and  Specifications  for 
Cross  ties  between  J.  H.  Hudson  &  Phillip  A.  Cain  of 
Ashland  and  Guthrie,  Mo.,  parties  of  the  first  part, 
and  B.  T.  Browning  and  Company  of  Kansas  City, 
Missouri,  parties  of  the  second  part. 

**Witnesseth:  The  said  first  parties  agree  to 
make  and  purchase  and  deliver  to  the  second  party,  and 
the  second  party  agrees  to  purchase  and  receive  from 
said  first  parties,  all  the  No.  1,  hewn,  white,  post,  burr 
oak  or  black  walnut  ties  that  said  first  parties  may  be 
able  to  purchase  or  make  up,  to  200,000  ties ;  commenc- 
ing on  this  date  and  ending  June  1,  1911.  Said  first 
parties  do  not  bind  themselves  to  make  or  purchase 
and  deliver  the  full  two  hundred  thousand  ties,  but 
they  do  bind  themselves  to  use  every  effort  at  their 
command  to  secure  as  many  of  the  200,000  ties  as  their 
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time,  money  and  efforts  will  permit  them,  and  so  long 
as  they  do  this,  said  second  party  will  not  permit  any 
other  person  or  firm  to  purchase  ties  for  them  in  the 
territory  along  or  adjacent  to  the  North  Missouri  Cen- 
tral Railway  Company's  line  of  road,  for  which  the 
above  ties  are  to  be  used  for  construction  of  said  road. 
Said  second  party  does,  however,  agree  to  purchase 
and  receive  from  said  first  parties,  the  full  200,000  ties 
enumerated  above,  or  any  portion  thereof,  within  the 
time  limit  stated  above,  if  said  first  parties,  with  their 
best  efforts,  are  able  to  secure  that  many  ties  within 
said  limit,  and  at  the  price  of  fifty-five  cents  each  tie. 

** Specifications:  All  ties  must  be  hewn  from 
sound  live  and  straight,  white  burr  oak,  or  black  wal- 
nut timber,  free  from  wind  shakes,  rot,  splits,  and  black 
or  rotten  knots.  They  must  be  hewn  straight  and 
smooth  with  the  ends  squared  at  right  angles  and  must 
not  vary  more  than  one  and  one-half  inches  from  eight 
feet  in  length. 

**A11  the  No.  1  ties  must  be  of  uniform  thickness, 
which  shall  not  be  less  than  six  inches  nor  more  than 
seven  inches  and  must  be  stripped  of  all  bark.  Sixty 
per  cent  of  the  No.  1  ties  contracted  for  must  have  two 
hewn  parallel  faces,  not  less  than  eight  inches  wide 
at  the  narrowest  part  of  each  hewn  face.  Forty  per 
cent  of  the  the  No.  1  ties  may  have  two  hewn  faces  less 
than  eight  inches,  but  not  less  than  six  inches  at  the 
narrowest  part  thereof,  and  in  all  other  respects  the 
ties  must  fill  the  foregoing  specifications.  Pole  ties 
having  a  face  from  eight  inches  to  six  inches  in  width 
will  be  accepted  under  the  same  specifications  as  a  tie 
with  an  eight  inch  face  hewn  from  a  large  stick. 

*'The  above  are  the  specifications  under  this  con- 
tract for  No.  1  cross  ties. 

**For  all  No.  2  ties  that  may  accumulate  in  the 
making  of  above  ties  (when  they  are  sound,  free  from 
wind  shakes,  rot,  splits,  black  or  rotten  knots  and  other 
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defects)  said  second  party  will  purchase  said  No.  2  ties 
at  price  of  twenty-seven  and  one-half  cents  each. 

'* Delivery:  All  ties  must  be  delivered  at  any 
point  on  and  along  the  outer  edge  of  the  right  of  way 
of  the  North  Missouri  Central  Railway  Company  as 
surveyed,  at  and  between  the  towns  of  Mexico,  Colum- 
bia and  Jefferson  City,  Missouri;  delivery  to  com- 
mence at  once  and  continue  as  fast  as  said  ties  can  be 
secured.  All  the  ties  to  be  piled  2x7  in  piles  as  high 
as  first  parties  desire. 

''Each  tie  shall  be  subject  to  inspection  by  sec- 
ond party,  or  their  authorized  agent,  when  piled  on 
right  of  way,  beginning  May  1,  1910,  and  on  the  first 
day  of  each  month  thereafter  during  the  life  of  this 
contract 

**  Terms  of  payment  to  be  cash  or  by  check  on  the 
15th  day  of  each  month  (first  payment  being  May  15, 
1910)  for  all  ties  delivered  and  inspected  up  to  the 
10th  day  of  each  month ;  said  second  party  agreeing  to 
inspect  all  ties  that  may  be  piled  on  said  right  of  way 
under  this  contract  up  to  10th  day  of  each  month. 

**  Witness,  our  hands  and  seals  in  duplicate  (each 
being  an  original),  this  25th  day  of  February,  1910.'' 

Defendant's  counsel  contend  that  the  contract 
pleaded  in  the  petition  of  plaintiffs  is  void  for  want  of 
mutuality,  and  for  that  reason  the  court  nisi  was  right 
in  sustaining  the  demurrer  to  the  evidence.  An  an- 
swer to  this  proposition  disposes  of  the  case.  If  the 
contract  is  void,  there  can  be  no  action  for  damages 
for  the  breach  thereof.  The  case  therefore  falls  within 
a  very  narrow  compass. 

I.  It  should  be  noted  that  the  present  action  only 
involves  the  profits  that  plaintiffs  claim  they  would 

have  made  on  No.  1  ties,  and  for  that  reason 
Contract:       No.  2  ties  are  out  of  consideration.    It  must 

be  noted  that  whilst  the  defendant  does 
agree  to  receive  and  pay  for  200,000  No.  1  ties  at  fifty- 
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five  cents  each,  yet  plaintiffs,  by  their  contract  do  not 
agree  to  furnish  the  full  200,000,  or  any  definite  por- 
tion thereof.  The  contract  upon  this  point  reads: 
''Said  first  parties  (plaintiffs)  do  not  bind  themselves 
to  make  or  purchase  and  deliver  the  full  200,000  ties, 
but  they  do  bind  themselves  to  use  every  effort  at  their 
conunand  to  secure  as  many  of  the  200,000  ties  as  their 
time,  money  and  efforts  will  permit.'' 

The  foregoing  is  the  promise  of  the  plaintiffs  as 
outlined  in  their  contract.  The  promise  of  the  defend- 
ant, as  indicated  by  the  contract,  was:  ''Said  second 
party  does  however,  agree  to  purchase  and  receive 
from  said  parties,  the  full  200,000  ties  enumerated 
above,  or  any  portion  thereof,  within  the  time  limit 
stated  above,  if  said  first  parties,  with  their  best  ef- 
forts, are  able  to  secure  that*  many  ties  within  said 
time  limit,  and  at  the  price  of  fifty-five  cents  each  tie. '' 

The  time  limit  was  June  1, 1911.  The  date  of  con- 
tract was  February  25,  1910.  The  evidence  discloses 
some  ties  delivered  and  received  under  the  contract.  It 
also  discloses  a  refusal  to  receive  ties.  These  matters, 
however,  are  largely  incidental.  The  vital  question  in 
the  case  is  whether  or  not  there  was  mutuality  of 
agreement  in  this  contract. 

As  stated  the  petition  pleaded  and  counted  upon 
this  contract,  and  it  was  filed  therewith  as  an  exhibit. 
The  defendant  objected  to  the  introduction  of  any  evi- 
dence under  the  petition,  because  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action  and  then  inter- 
posed its  demurrer  challenging  the  sufficiency  of  the 
facts  shown.  Without  the  introduction  in  evidence  of 
this  contract  plaintiff  made  no  case,  and  if  it  is  void 
upon  its  face,  their  case  is  not  helped  by  its  introduc- 
tion. 

In  our  judgment  this  written  instrument  is  void 
and  non-enforceable  for  want  of  mutuality.  Mutuality 
of  contract  is  thus  defined  in  7  Am.  &  Eng.  Ency.  of 
Law  (2  Ed.),  at  page  114; 
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**  Closely  related  to  the  doctrine  of  consideration 
is  the  rule  as  to  the  mutuality  of  contract.  Mutuality 
of  contract  means  that  an  obligation  must  rest  npon 
each  party  to  do  or  permit  to  be  done  something  in 
consideration  of  the  act  or  promise  of  the  other,  that 
is,  neither  party  is  bound  unless  both  are  bound.'' 

Now  applying  this  rnle  to  the  contract  before  us 
how  stands  the  instrument!  There  is  an  undertaking 
to  receive  and  pay  for  200,000  No.  1  ties,  but  there 
is  no  undertaking  by  plaintiffs  to  deliver  that  number, 
or  any  other  definite  number.  Defendant  should  not 
be  bonnd  to  receive,  unless  plaintiffs  were  bound  to 
deliver.  That  the  plaintiffs  could  not  be  sued  for  a 
failure  to  deliver  200,000  ties  is  evident,  because  they 
have  not  obligated  themselves  so  to  do.  That  defend- 
ant should  not  be  obligated  to  take  such  number  ap- 
pears to  us  equally  plain,  because  there  was  no  mutu- 
ality of  agreement  such  as  made  one  promise  a  con- 
sideration for  the  other.  The  doctrine  that  neither 
should  be  bound  unless  both  are  bound  determines  the 
invalidity  of  this  contract. 

In  a  contract  a  promise  is  a  good  consideration 
for  a  promise,  but  there  must  be  two  promises  to  do 
some  definite  thing  or  things.  The  idea  is  fully  illus- 
trated in  1  Parsons  on  Contracts  (9  Ed.),  at  p.  486, 
whereat  it  is  said : 

'  **A  promise  is  a  good  consideration  for  a  promise. 
And  it  is  so  previous  to  performance  and  without  per- 
formance. As,  if  one  promises  to  become  a  partner 
in  a  firm,  and  another  promises  to  receive  him  into 
the  firm,  both  of  these  promises  are  binding,  each  be- 
ing a  sufficient  consideration  of  the  other.  So  a  prom- 
ise by  a  seller  to  refund  in  case  of  deficiency  in  the 
thing  sold  is  a  good  consideration  for  a  promise  to  pay 
for  any  excess  therein.  If  one  promises  to  teach  a 
certain  trade,  this  is  a  consideration  for  a  promise  to 
remain  with  the  party  a  certain  length  of  time  to  learn, 
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and  serve  him  during  that  time;  but  without  such 
promise  to  teach,  the  promise  to  remain  and  serve, 
though  it  be  made  in  expectation  of  instruction,  is  void. 
The  reason  of  this  is,  that  a  promise  is  not  a  good 
consideration  for  a  promise  unless  there  is  an  absolute 
mutuality  of  engagement,  so  that  each  party  has  the 
right  at  once  to  hold  the  other  to  a  positive  agree- 
ment." 

To  like  effect  1  Page  on  Contracts,  page  452: 
'*  Where  the  parties  assume  to  make  a  contract  in 
which  a  promise  is  the  consideration  for  a  promise, 
and  analysis  shows  that  one  of  the  promises  does  not 
impose  any  legal  duty  upon  the  party  making  it,  such 
promise  is  not  a  consideration  for  the  other  promise. 
This  is  what  is  often  meant  by  saying  that  promises 
must  be  mutual.'' 

In  Hammon  on  Contracts,  page  682,  the  rule  is 
thus  stated:  ''When  the  only  consideration  for  a  con- 
tract is  that  which  arises  from  an  exchange  of  prom- 
ises, there  must  be  mutuality  of  obligations,  else  the 
consideration  is  not  sufficient.  Both  parties  must  be 
bound,  so  that,  in  case  of  breach  by  either,  the  other 
would  have  a  right  of  action  therefor.  Thus,  if,  by 
reason  of  some  informality  or  disability,  one  of  the 
parties  to  a  contract  consisting  of  mutual  promises 
could  not  be  sued  thereon,  the  contract  is  void  as  to 
the  other  party  also,  since  there  is  no  consideration 
for  his  promise. ' ' 

In  Campbell  v.  Handle  Co.,  117  Mo.  App.  19,  the 
St.  Louis  Court  of  Appeals  had  up.  for  consideration  a 
contract  very  similar  to  the  one  at  bar.  The  contract 
there  pleaded  and  the  facts  in  the  trial  are  thus  stated 
in  the  opinion : 

''Plaintiff  was  to  cut  and  deliver  at  defendant's 
factory  in  the  city  of  Caruthersville,  Missouri,  ash 
timber  of  the  length  of  six  feet  and  two  inches  and  four 
feet  and  nine  inches,  and  none  less  than  seven  inches  in 
diameter  at  the  small  end,  at  the  price  and  sum  of 
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$4.50  per  cord,  and  all  ash  suitable  size  for  saw  stocks 
to  be  cut  in  lengths  of  twelve  feet  and  four  inches, 
fourteen  feet,  and  sixteen  feet,  at  the  price  and  sum  of 
$10  per  thousand  feet,  and  that  by  the  terms  of  said 
contract,  said  prices  were  to  be  paid  plaintiff  by  the  de- 
fendant for  all  the  timber  that  plaintiff  could  cut  and 
haul  off  of  what  is  known  as  the  Cunningham  land  west 
and  south  of  what  is  known  as  King  millsite,  in  Pemis- 
cot county,  Missouri,  from  the  time  of  making  said 
contract  until  the  first  day  of  January,  1904.  That  the 
plaintiff,  in  order  to  prepare  himself  to  perform  his 
part  of  the  contract,  built  roads  and  put  up  a  boarding- 
house,  which  he  furnished,  all  at  a  great  expense,  and 
laid  out  other  sums  of  money  for  tools  necessary  to  en- 
able him  to  carry  out  the  contract,  and  that  he,  under 
the  contract,  cut  and  delivered  on  defendant's  mill 
yard,  a  large  quantity  of  both  kinds  of  timber  named  in 
the  contract  and  that  he  continued  to  cut  and  deliver 
the  timber  until  October  23,  1903,  when  the  defendant 
forbade  and  refused  to  let  him  continue  to  cut  and  de- 
liver any  more  of  the  timber.'' 

The  court  thus  disposes  of  the  case : 

**We  think  the  contract  is  void  for  want  of  mutu- 
ality. Plaintiff  was  not  bound  to  cut  and  deliver  any 
specific  number  of  cords  of  bolts  of  any  specific  num- 
ber of  feet  of  saw  stocks,  nor  was  he  bound  to  cut  all 
the  ash  timber  on  any  particular  tract  of  land  or  any 
tract  of  land.  The  law,  in  respect  to  this  class  of  agree- 
ments, is  well  stated  by  Sanborn,  Circuit  Judge,  in 
Cold  Blast  Trans.  Co.  v.  Kansas  City  Bolt  and  Nut 
Company,  57  L.  E.  A.  1.  c.  699,  114  Fed.  77,  as  follows: 

**  *But  an  accepted  offer  to  sell  or  deliver  articles 
at  specified  prices  during  a  limited  time  in  such 
amounts  or  quantities  as  the  acceptor  may  want  or  de- 
sire in  his  business,  or  without  any  statement  of  the 
amoimt  or  quantity,  is  without  consideration  and  void, 
because  the  acceptor  is  not  bound  to  want,  desire  or 
take  any  of  the  articles  mentioned.     .    .    .    Accepted 
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orders  for  goods  under  such  void  contracts  constitute 
sales  of  the  goods  thus  ordered  at  the  prices  named  in 
the  contracts,  but  they  do  not  validate  the  agreements 
as  to  articles  which  the  one  refuses  to  purchase,  or  the 
other  refuses  to  sell  or  deliver,  under  the  void  con- 
tracts, because  neither  party  is  bound  to  take  or  de- 
liver any  amount  or  quantity  of  these  articles  there- 
under.' 

'*In  Bailey  v.  Austrian,  19  Minn.  535,  it  was  held 
that  *a  contract  to  supply  the  proprietor  of  a  foundry 
with  all  the  pig  iron  wanted  in  his  business  until  a  cer- 
tain date  specified,  was  not  binding  because  it  does 
not  bind  the  purchaser  **to  wanf  any  quantity  what- 
ever.' *  Mutuality  of  contract  means  that  an  obligation 
rests  upon  each  party  to  do  or  permit,  to  be  done  some- 
thing in  consideration  of  the  act  or  promise  of  the 
other;  that  is,  neither  party  is  bound  unless  both  are 
bound.'   [7  Am.  &  Eng.  Ency.  Law  (2  Ed.),  114.] 

*'In  Crane  v.  Crane  &  Co.,  105  Fed.  869,  it  was 
held  that  *an  agreement  by  a  wholesale  dealer  to  sup- 
ply a  retailer  during  a  certain  time  at  a  stated  price 
with  so  much  of  a  commodity  as  the  purchaser  might 
require  for  his  trade  and  which  leaves  it  practically 
optional  with  the  purchaser  to  increase  or  decrease 
his  orders  with  rise  or  fall  of  prices,  as  may  be  most 
to  his  advantage,  and  the  corresponding  disadvantage 
of  the  seller,  was  void  for  want  of  mutuality.' 

**  Plaintiff  was  not  bound  under  the  terms  of  the 
contract  to  furnish  any  specified  number  of  cords  of 
bolts  nor  any  specified  number  of  feet  of  saw  stocks. 
If  he  found  it  profitable  to  himself  to  cut  and  deliver 
all  of  the  ash  timber  on  the  tract  of  land,  he  might  do 
so.  If,  on  the  other  hand,  he  found  it  unprofitable,  he 
was  at  liberty  to  cease  cutting  and  making  deliveries 
at  any  time.  There  was  therefore  no  mutuality  of 
contract  and  the  court  should  have  so  declared  as  a 
matter  of  law  by  granting  defendant's  instruction  in 
the  nature  of  a  demurrer  to  the  evidence." 
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Many  cases  could  be  cited,  but  they  are  all  along 
the  same  line.  There  must  be  mutuality  of  agreement 
to  give  a  valid  contract  A  written  instrument  which 
undertakes  to  create  liability  as  to  one  party,  without 
liability  or  obligation  upon  the  other  party  thereto,  is 
void  as  to  both.  In  the  case  at  bar  there  was  no  lia- 
bility upon  the  part  of  the  plaintiffs  to  furnish  any 
definite  number  of  ties.  The  clause  in  the  contract 
which  undertakes  to  fix  a  number  less  than  200,000,  is 
entirely  too  vague,  indefinite  and  uncertain  to  be  ef- 
fective. Note  the  language:  **Said  first  parties  do 
not  bind  themselves  to  make  or  purchase  and  deliver 
the  full  two  hundred  thousand  ties,  but  they  do  bind 
themselves  to  use  every  effort  at  their  command  to  se- 
cure as  many  of  the  200,000  ties  as  their  time,  money 
and  efforts  will  permit  them/'  Nothing  is  said  in 
what  territory  their  efforts  should  be  used.  The 
amount  of  time  to  be  used  is  uncertain  and  indefinite 
as  is  also  the  money  to  be  used. 

Had  plaintiffs  failed  to  perform  their  contract, 
and  defendant  had  sued  them  for  damages,  it  is  clear 
that  there  could  have  been  no  recovery,  because  of  the 
indefinite  terms  of  the  purported  obligation.  We  see 
no  good  reason  for  making  this  opinion  longer  with  ex- 
cerpts from  the  books,  or  with  further  elaboration  of 
a  well-established  rule.  The  contract  is  clearly  void, 
and  so  being,  furnished  no  basis  for  the  present  ac- 
tion. The  judgment  nisi  is  for  the  right  party  and  is 
therefore  afl&rmed.  Blair,  J.,  concurs;  Bond,  J.,  con- 
curs in  result;  Woodson,  J.,  concurs  not  only  for  the 
reasons  expressed  in  the  opinion,  but  also  for  reasons 
expressed  in  Eeigart  v.  Coal  Co.,  217  Mo.  142. 
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MINNIE  A.  BOUTELL  v.  EDWARD  F.  SHELLA- 
BERGER, AppeUant 

Division  One,  March  2,   1915. 

1.  LIABILITY  OF  HUSBAND  FOR  TORTS  OF  WIFE:  In  Con- 
nection With  Her  Separate  Property.  The  husband  is  not 
liable  in  damages  for  personal  injury  to  a  passenger  in  an 
elevator  in  a  building  owned  by  his  wife  as  her  separate  statu- 
tory property  and  leased  and  managed  by  her  independently 
of  her  husband. 


:  :   Effect  of  Married  Woman's  Acts,     fiy  the 

express  terms  of  the  statute  (Sec.  8309,  R.  S.  1909)  an  apart- 
ment house  owned  by  a  married  woman  in  her  own  name  is 
"under  her  sole  control"  and  in  no  way  liable  for  her  husband's 
debts;  and  another  statute  (Sec  8304,  R.  S.  1909),  with  re- 
spect to  her  right  to  manage  her  property,  to  contract  and  be 
contracted  with,  to  sue  and  to  be  sued,  and  to  enforce  and  to 
have  enforced  against  her  property  any  judgment  rendered 
for  or  against  her,  explicitly  says  she  shall  be  deemed  a  femme 
80le,  thereby  completely  emancipating  her,  at  least  so  far  as 
her  separate  property  is  concerned,  and  opening  new  fields  of 
endeavor  closed  to  her  at  common  law;  and  since  the  husband 
is  left  by  said  statutes  no  legal  right  to  intermeddle  with  the 
business  affairs  and  property  of  his  wife,  it  is  not  logical  to 
admit  him  to  her  new  sphere  solely  that  he  may  pay  damages  for 
torf«  coTPmitted  by  her  in  the  management  of  her  property; 
and  he  is  not  liable  in  damages  for  her  torts  committed  in 
the  management  of  her  separate  property,  and  out  of  his  pres- 
ence, without  his  participation  and  not  under  his  direction. 
[Distinguishing  Nichols  v.  Nichols,  174  Mo.  407,  holding  that, 
despite  the  Married  Woman's  Acts,  the  husband  is  still  liable 
for  the  wife's  purely  personal  torts,  or  torts  Hmplidter,  as  at . 
common  law;  and  Flesh  v.  Lindsay,  115  Mo.  1,  in  which  was 
held  in  judgment  the  liability  of  the  wife  for  damages  caused 
by  the  falling  in  1887  of  a  party  wall  weakened  by  the  negli- 
gence of  workmen  employed  by  the  husband  in  making  repairs 
to  a  building  erected  on  a  lot  inherited  by  the  wife  in  1877,  the 
tort  antedating  the  Married  Woman's  Act] 

:  :  Act  0*  1881.     The  Act  of  1881  (Sec.  6870, 

R.  S.  1889),  providing  that  "the  husband's  property,  except 
such  as  may  be  acquired  from  the  wife,  shall  be  exempt  from 
all  debts  and  liabilities  contracted  or  incurred  by  his  wife 
before  their  marriage"  is  not  opposed  to  the  conclusion  that  the 
husband  is  not  liable  for  the  torts  committed  by  the  operator 
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of  an  elevator  in  a  building  on  the  separate  statutory  property 
of  the  wife,  leased  and  managed  by  her;  nor  did  its  reenactment 
in  a  revised  bill  in  1889  bring  it  into  conflict  with  the  Married 
Woman's  Act  enacted  in  that  year,  but  merely  continued  it  as 
before  and  added  nothing  to  its  force  and  effect  [Again  dis- 
tinguishing Nichols  V.  Nichols,  147  Mo.  407.] 

Appeal  from  Jackson  Circtdt  Court. — Hon.  James  E. 
Goodrich,  Judge. 

BfiYEBSED. 

Marley  &  Marley  for  appellant. 

( 1 )  The  husband  can  only  be  jointly  held  with  his 
wife,  for  the  simple  or  personal  torts  of  the  wife.  Mer- 
rill V.  St.  Louis,  83  Mo.  244;  Flesh  v.  Lindsay,  115  Mo. 
1;  Writ  V.  Dinan,  44  Mo.  App.  589;  Bruce  v.  Bombeck, 
79  Mo.  App.  231;  Rowe  v.  Smith,  45  N.  Y.  230;  Ball  v. 
Bennett,  21  Ind.  427 ;  Mahoney  v.  Roberts,  86  Ark.  130 ; 
Roberts  v.  Lisenbee,  86  N.  C.  136 ;  Woodmen  v.  Barnes, 
46  Vt  332;  Keen  v.  Hartman,  48  Pa.  St.  497;  Komisky 
V.  Goldberg,  44  Ark.  401;  Wolf  v.  Lozier,  68  N.  J.  L. 
103 ;  Rowing  v.  Manly,  49  N.  Y.  198 ;  Schuler  v.  Henry, 
42  Colo.  367;  Strouse  v.  Leipf,  101  Ala.  433;  Curtis  v. 
Dineen,  4  Dak.  245;  Graham  v.  Tucker,  56  Fla.  307; 
Braunnell  v.  Carr,  76  Vt.  174;  Edwards  v.  Wissinger, 
65  S.  C.  161;  Prentis  v.  Paisley,  25  Fla.  927.  (a)  The 
husband  and  wife  must  be  sued  jointly.  Flesh  v.  Lind- 
say, 115  Mo.  1;  Merrill  v.  St.  Louis,  83  Mo.  244;  Baker 
V.  Young,  44  HI.  42;  Ball  v.  Bennett,  21  Ind.  427;  En- 
ders  V.  Beck,  18  Iowa,  86;  Heckle  v.  Lurvey,  101  Mass. 
344;  Flannigan  v.  Tiner,  53  Barb.  587;  Marshall  v. 
Oakes,  51  Me.  308;  Wheeler  S.  M.  Mfg.  Co.  v.  Heil,  115 
Pa.  St.  487;  Mahoney  V.  Roberts,  83  Ark.  130;  Smith  v. 
Taylor,  11  Ga.  20;  Carlton  v.  Haywood,  49  N.  H.  314; 
Dicey  on  Parties  to  Actions,  rule  107.  (b)  The  hus- 
band's liability  at  common  law,  for  the  wife's  simple 
or  personal  torts  does  not  rest  upon  the  fact  that  in 
contemplation  of  law,  he  is  the  party  guilty  of  the 
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tortuous  act.  Kominsky  v.  Goldberg,  44  Ark.  402 ;  Row- 
ing V.  Manley,  49  N.  Y.  192;  Rodke  v.  Schmidt,  30  Ind. 
App.  213;  Capelle  v.  Powell,  112  E.  C.  L.  744;  Schuler 
V.  Henry,  42  Colo.  367;  Drury  v.  Dennis,  Telv.  106.  (c) 
A  judgment  against  the  husband  alone,  for  the  wife's 
torts,  will  be  reversed.  Flesh  v.  Lindsay,  115  Mo.  20 ; 
Gruen  v.  Bamberger,  11  Mo.  App.  261 ;  Wisdom  v.  New- 
berry, 30  Mo.  App.  241 ;  Gage  v.  Reed,  15  Johns.  403 ; 
Gray  v.  Thatcher,  4  Ala.  136 ;  Grennlief  v.  B^ebe,  80  111. 
520;  Mahoon  v.  Colment,  51  Miss.  60;  Bacon  v.  Bevan, 
44  Miss.  293;  Roberts  v.  Lisenbee,  86  N.  C.  136;  Hutch- 
ison v.  Henson,  7  Term.  Rep.  348;  Dure  v.  Thome,  Alyn. 
72 ;  Angel  v.  Felton,  8  Johns.  149;  Platner  v.  Patchin,  19 
Wis.  333;  Dicey  on  Parties  to  Actions,  rule  69.  (2) 
The  husband  is  not  liable  for  the  torts  committed  by 
his  wife  in  the  management  of  her  separate  estate. 
Staley  v.  Ivory,  65  Mo.  74 ;  Gillies  v.  Lent,  2  Ab.  Prac. 
(N.  S.)  455;  Quilty  v.  Battie,  135  N.  Y.  209;  Peak  v. 
Lemon,  1  Lansing,  297;  Fisk  v.  Bailey,  51  N.  Y.  150; 
Baum  V.  Mullen,  47  N.  Y.  577 ;  Rowe  v.  Smith,  45  N.  Y. 
230;  Lansing  v.  Holdrige,  58  How.  Pr.  449;  Eagle  v. 
Swayze,  2  Daly,  140;  Magan  v.  Peck,  111  N.  Y.  401; 
Choen  v.  Porter,  66  Ind.  196;  Wolff  v.  Lozier,  68  N.  J. 
L.  103;  Eliazon  v.  Draper,  8  How.  Pr.  395;  Graham  v. 
Tucker,  56  Fla.  307;  Mayhem  v.  Porter,  103  Ind.  328; 
Russell  v.  Phelps,  73  Vt.  393;  Gustin  v.  Westenberger, 
224  Pa.  St.  455;  Schuler  v.  Henry,  94  Pac.  360;  Shane 
V.  Lyons,  172  Mass.  199;  Walker  v.  Swayze,  3  Abb.  Pr. 
136;  Hinds  v.  Jones,  48  Me.  349;  Martin  v.  Robson, 
65  111.  137;  Greenlief  v.  Beebe,  80  111.  520;  Madden  v. 
Gilmer,  40  Ala.  637;  Mahoon  v.  Colment,  51  Miss.  60; 
Bacon  v.  Bevan,  44  Miss.  293 ;  Harvey  v.  Johnson,  133 
N.  C.  352;  Pomeroy  on  Code  Remedies,  222;  Bliss  on 
Code  Pleadings,  sec.  86.  (3)  The  Enabling  Act  com- 
pletely emancipates  the  married  woman.  Kirkpatrick 
V.  Pease,  202  Mo.  490;  Lyons  v.  Reynolds,  184  Mo.  693; 
Bank  v.  Hageluken,  165  Mo.  449.  (4)  Rosa  Shellaber- 
ger, in  the  management  of  her  own  property,  being  as 
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a  stranger  to  her  husband,  to  hold  him  liable  in  this 
action  wonld  be  a  taking  of  his  property  without  due 
process  of  law.  Camp.  v.  Eogers,  44  Conn.  296 ;  Rail- 
road V.  Parsons,  100  Ala.  666;  Ziegler  v.  Eailroad,  58 
Ala.  598;  Railroad  v.  Outcault,  2  Colo.  App.  398;  Rail- 
road V.  Vaughn,  3  Colo.  App.  465;  Wads  worth  v.  Rail- 
road, 18  Colo.  611;  Catril  v.  Railroad,  2  Idaho,  578; 
Railroad  v.  Parks,  32  Ark.  131 ;  Bielenberg  v.  Railroad, 
8  Mont.  271;  Jensen  v.  Railroad,  6  Utah,  253;  East 
Kingston  v.  Towle,  48  N.  H.  57;  Jolliffe  v.  Brown,  14 
Wash.  159;  Railroad  v.  Lackey,  78  111.  56;  Bowe  v.  The 
Reflector  Co.,  36  Hun,  407;  Sunberg  v.  Babcock,  61 
Iowa,  602;  Coster  v.  Water  Co.,  18  N.  J.  Eq.  55;  Mad- 
land  V.  Benland,  24  Minn.  379;  Railroad  v.  Polt,  34  U. 
S.  Sup.  Rep.  301;  Railroad  v.  Wynne,  224  U.  S.  354; 
Adair  v.  U.  S.,  208  U.  S.  161;  Dewey  v.  Des  Moines, 
173  U.  S.  202;  Railroad  v.  Cleveland,  204  U.  S.  117; 
Smith  V.  Bivens,  56  Fed.  353;  Shaver  v.  Railroad,  71 
Fed.  932;  Johnson  v.  Hudson,  96  Tenn.  630.  (5)  And 
is  also  a  denial  of  the  equal  protection  of  the  law. 
Wadsworth  v.  Railroad,  18  Colo.  611 ;  Railroad  v.  West- 
by,  178  Fed.  621;  Sams  v.  Railroad,  174  Mo.  53;  Cott- 
ing  v.  Stock  Yards  Co.,  183  U.  S.  102 ;  Railroad  v.  Swan- 
ger,  157  Fed.  783;  Michigan  Tax  Cases,  185  Fed.  638; 
Yick  Wo  V.  Hopkins,  118  U.  S.  366;  Railroad  v.  Ellis, 
165  U.  S.  151.  (6)  The  ordinance  through  which  the 
plaintiff  attempts  to  fix  a  liability  on  the  appellant  here, 
is  void,  as  no  civil  liability  between  persons  can  be 
created  by  a  municipal  ordinance.  Fath  v.  Railroad, 
105  Mo.  537 ;  Moran  v.  Pullman  Co.,  134  Mo.  641 ;  Eisen- 
berg  V.  Railroad,  33  Mo.  App.  85;  Sluder  v.  Railroad, 
189  Mo.  113. 

Brewster,  Kelly,  Bretvster  &  Buchholz  and  Eog- 
sett  &  Boyle  for  respondent. 

(1)    Plaintiff  is  entitled  to  recover  from  defend- 
ant for  injuries  caused  by  the  tort  of  defendant's  wife. 
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(a)  A  person  injured  by  the  tort  of  the  wife  in  the 
management  of  propery  owned  by  her,  has  a  cause  of 
action  against  both  the  husband  and  the  wife  for  such 
tort.  Flesh  v.  Lindsay,  115  Mo.  1 ;  Nichols  v.  Nichols, 
147  Mo.  408;  Taylor  v.  Pullen,  152  Mo.  434;  Bruce  v. 
Bombeck,  79  Mo.  App.  236 ;  Merrill  v.  St.  Louis,  83  Mo. 
244, 12  Mo.  App.  466.  (b)  The  plaintiff  having  a  cause 
of  action  against  both  Rosa  R.  Shellaberger  and  Ed- 
ward F.  Shellaberger,  and  being  entitled  by  law  to  one 
satisfaction  therefor,  had  the  right  to  bring  suit  there- 
on jointly  against  both  or  against  either,  as  plaintiff 
might  think  proper.  Sec.  1734,  R.  S.  1909;  Badgley 
V.  St.  Louis,  149  Mo.  122 ;  Noble  v.  Kansas  City,  95  Mo. 
App.  171;  Hutchinson  v.  Safety  Gate  Co.,  247  Mo.  110; 
Winn  V.  Railroad,  245  Mo.  412.  (2)  The  defendant  by 
demanding  a  trial  before  his  wife  could  be  summoned 
into  court,  waived  the  right  to  object  to  her  nonjoinder. 
Mancuso  v.  Kansas  City,  74  Mo.  App.  138;  State  ex  rel. 
V.  Chemical  Works,  249  Mo.  721;  Johnson  v.  United 
Railways,  247  Mo.  358;  White  v.  Railroad,  202  Mo. 
561;  Hanson  v.  Neal,  215  Mo.  270;  Hudson  v.  Wright, 
204  Mo.  424;  Paddock  v.  Somes,  102  Mo.  235;  Aley  v. 
Railroad,  211  Mo.  460;  Schulenburg  v.  Werner,  6  Mo. 
App.  296.  (3)  The  judgment  in  this  case  does  not  de- 
prive defendant  of  his  property  without  due  process  of 
law.  Hulett  v.  Railroad,  145  Mo.  35;  State  ex  inf.  v. 
Shepher,  177  Mo.  243;  State  ex  rel.  v.  Mercantile  Co., 
184  Mo.  183;  St.  Joseph  v.  Truckenmiller,  183  Mo.  16; 
Holmes  v.  Murray,  207  Mo.  418 ;  Matthews  v.  Railroad, 
121  Mo.  298,  165  U.  S.  1;  Levick  v.  Norton,  51  Conn. 
461;  Bidwell  v.  Murray,  40  Hun,  190;  Darlington  v. 
New  York,  31  N.  Y.  164;  Champaign  County  v.  Church, 
62  Ohio  St.  318;  Bertholf  v.  O'ReiUy,  74  N.  Y.  509; 
Dugan  V.  Neville,  49  Ohio  St.  462 ;  Mullen  v.  Peck,  49 
Ohio  St.  447 ;  Railroad  v.  Zernecke,  183  U.  S.  582 ;  Clark 
V.  Russell,  97  Fed.  900.  (4)  Defendant  has  not  been 
denied  the  equal  protection  of  the  laws.  State  v.  Brod- 
nax,  228  Mo.  44;  Matthews  v.  Railroad,  121  Mo.  298; 
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Railroad  v.  Matthews,  165  U.  S.  1 ;  Campbell  v.  Rail- 
road, 121  Mo.  340;  Adams  v.  Railroad,  138  Mo.  242; 
Insurance  Co.  v.  Railroad,  149  Mo.  165;  Hines  v.  Rail- 
road, 86  Mo.  629;  Kingsberry  v.  Railroad,  156  Mo.  379. 
(5)  The  violation  of  the  ordinance  requiring  a  com- 
petent elevator  operator,  constituted  actionable  negli- 
gence. Sluder  v.  Railroad,  189  Mo.  113;  Jackson  v. 
Railroad,  157  Mo.  621;  Wendler  v.  Furnishing  Co.,  165 
Mo.  527;  Hirst  v.  Real  Estate  Co.,  169  Mo.  194;  Pur- 
cell  V.  Shoe  Co.,  187  Mo.  289;  Johnson  v.  Railroad,  203 
Mo.  400;  Holland  v.  Railroad,  210  Mo.  350;  Laun  v. 
Railroad,  216  Mo.  578;  King  v.  Railroad,  211  Mo.  1; 
Stafford  v.  Adams,  113  Mo.  App.  721;  Steinmann  v. 
Transit  Co.,  116  Mo.  App.  673;  Stotler  v.  Railroad,  200 
Mo.  120;  Shellaberger  v.  Fisher,  143  Fed.  937. 

BLAIR,  J.-T-Respondent  lived  with  her  minor  son 
in  an  apartment  house  in  Kansas  City,  and  the  son  was 
injured  by  the  alleged  negligence  of  the 
H  "'b'^^d  f^  operator  of  an  elevator  maintained  in  the 
Torts  of  wife,  building  by  the  owner  for  the  use  of  the 
occupants.  Appellant's  wife  owned  the 
building.  Under  our  statute  it  was  her  statutory  sep- 
arate property,  having  been  acquired  in  1899,  and  was 
leased  and  managed  by  her,  through  her  agent,  inde- 
pendentiy  of  her  husband. 

This  action  for  damajfes  was  begun  against  appel- 
lant and  his  wife.  No  service  having  been  had  upon  the 
wife  the  case  proceeded  to  judgment  against  the  hus- 
band alone  and  he  appealed. 

This  record  presents  the  question  whether  a  hus- 
band is  liable  for  the  torts  of  his  wife  committed  by  her 
in  the  management  of  her  separate  real  property,  the 
husband  neither  being  present,  directing  nor  otherwise 
participating  therein. 

This  question  has  been  passed  upon  in  many  juris- 
dictions. In  practically  all  of  them  it  is  held  that  in 
circumstances  like  those  in  this  case  the  husband  is  not 
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liable.  The  question  has  never  been  squarely  decided 
by  this  court. 

The  decisions  in  other  jurisdictions  fall  into  several 
classes :  First,  those  under  statutes  expressly  exempt- 
ing the  husband  from  liability.  These  are  not  in  point 
here  because  founded  upon  such  statutes.  Second, 
those  which  hold  that  the  effect  of  statutes,  substantial- 
ly like  ours,  affecting  married  women,  has  been  to 
sweep  away  all  liability  of  the  husband  for  the  wife's 
torts.  Third,  those  holding  that  the  husband's  liabili- 
ty for  the  wife's  torts  remains  unaffected  by  married 
women's  statutes  and  now  includes  liability  in  circum- 
stances like  those  in  the  instant  case.  These  are  few. 
Fourth,  those  holding  that  the  married  women's  stat- 
utes do  not  affect  the  husband's  liability  for  the  torts 
simpliciter,  the  purely  personal  torts,  of  the  wife,  and 
that  this  remains  as  at  common  law ;  but  that  the  hus- 
band is  not  liable  for  the  wife's  torts  when  committed 
in  the  management  of  her  separate  property  and  out  of 
the  husband's  presence,  not  under  his  direction  and 
without  his  participation. 

The  courts  of  this  State  consistently  hold  that,  de- 
spite our  statutes  affecting  the  status  of  married*  wom- 
en, the  husband  is  still  liable  for  the  wife's  purely  per- 
sonal torts,  as  at  common  law. 

Instances  are:  Nichols  v.  Nichols,  147  Mo.  407  et 
seq.,  in  which  case  the  husband  and  wife  were  sued  by 
their  daughter-in-law  for  their  act  in  alienating  from 
her  the  affections  of  her  husband,  their  son ;  Taylor  v. 
PuUen,  152  Mo.  434,  in  which  case  the  basis  of  the  action 
was  slander  uttered  by  the  wife,  ''without  the  presence, 
knowledge  or  consent"  of  the  husband;  Bruce  v.  Bom- 
beck,  79  Mo.  App.  231,  in  which  case  the  facts  were  that 
the  wife  (so  the  jury  found)  was  racing  a  horse  in  a 
city  street  and  negligently  struck  and  injured  plaintiff. 

The  case  of  Wirt  v.  Dinan,  44  Mo.  App.  583,  was 
one  in  which  the  wife  was  charged  with  stealing  cattle 
and  selling  them  to  plaintiff,  falsely  representing  them 
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as  her  own  and  that  she  was  nnmarried.  The  suit  was 
to  recover  the'  amount  paid  the  woman  for  the  cattle. 
The  husband  was  held  liable.  The  case  arose  prior  to 
the  enactment  of  the  statute  capacitating  the  wife  to  be 
sued  as  femme  sole,  though  she  might  sue  to  protect  her 
separate  personalty.  [Laws  1S83,  p.  113.]  EiiLisoN 
and  GiLi.,  JJ.,  concurred  in  the  result  only.  The  opin- 
ion is  to  the  effect  that  the  wife's  contract  was  void 
and  that  it  was  as  if  it  had  never  been;  that  to  sustain 
the  action  did  not  give  any  effect  to  the  contract  and, 
consequently,  it  was,  in  effect,  a  simple  action  for  the 
wife's  fraudulent  representations  and  fell  within  the 
general  common  law  rule  refining  the  husband's  liabil- 
ity for  the  wife's  torts.  Whether  we  approve  or  dis- 
approve the  reasoning  employed  and  the  result  reached, 
it  is  clear  the  decision  adds  nothing  to  those  already 
mentioned,  but  falls  within  the  same  class. 

Since  these  decisions,  and  their  like,  deal  only  with 
the  simple  personal  torts  of  the  wife,  they  are  not  au- 
thority beyond  that  field.  For  such  torts  the  husband 
was  liable  at  conmaon  law  and  the  husband's  liability 
for  such  torts,  these  cases  hold,  is  unaffected  by  the 
statutes  changing  the  status  of  married  women. 

In  this  case  the  apartment  house  was  Mrs.  Shella- 
berger's  statutory  separate  estate.  By  the  express 
terms  of  the  statute  (Sec.  8309,  R.  S.  1909),  it  was  ''un- 
der her  sole  control"  and  in  no  way  liable  for  her 
husband's  debts.  With  respect  to  her  right  to  manage 
the  property  and  to  contract  and  be  contracted  with,  to 
sue  and  be  sued,  and  enforce  and  have  enforced  against 
her  property  any  judgments  rendered  for  or  against 
her,  the  statute  (Sec.  8304,  R.  S.  1909)  explicitly  pro- 
vides she  shall  be  deemed  a  femme  sole. 

Under  the  conmion  law,  had  there  been  no  statutes 
affecting  the  situation,  the  husband  would  have  been 
entitled  to  the  use  of  the  apartment  house  and  the  wife 
could  have  made  no  contract  concerning  it,  nor  could 
she  have  had  an  agent  in  connection  with  it.    The  stat- 
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ute,  however,  declaring  that  the  wife's  property,  real 
and  personal,  shall  be  her  separate  property  and  it 
shall  *'be  under  her  sole  control"  and  declaring  that 
she  '*  shall  be  deemed  femme  sole  so  far  as  to  enable  her 
to  carry  on  and  transact  business  on  her  own  account, 
to  contract  and  be  contracted  with,  to  sue  and  be  sued,'' 
etc.,  both  excludes  the  husband  as  a  factor  so  far  as 
the  wife's  property,  business  and  contracts  are  con- 
cerned and  provides  remedies  against  her  in  behalf  of 
those  who  have  rights  to  enforce. 

To  hold  that  such  a  sweeping  change  in  the  wife's 
status,  introducing  relations  and  activities  on  the  part 
of  the  wife  unknown  to  the  common  law,  opening  a 
field  for  torts  by  the  wife  which  her  former  status  made 
impossible,  left  the  husband  liable  for  torts  conmaitted 
by  her  in  connection  with  the  management  of  her  sej)- 
arate  property,  would  be  not  merely  to  adhere  blindly 
to  an  ancient  rule,  but  to  attempt  to  bring  within  it 
things  which  could  not  have  been  within  its  purview  as 
formerly  understood. 

The  statutes  wholly  emancipate  the  wife,  at  least 
so  far  as  her  separate  property  is  concerned,  and  open 
new  fields  of  endeavor  dosed  to  the  wife  by  the  common 
law.  Since  the  husband  is  left  no  legal  right  to  inter- 
meddle with  the  business  affairs  and  property  of  the 
wife,  it  is  not  logical  to  admit  him  to  her  new  sphere 
solely  that  he  may  pay  damages  for  torts  the  wife  com- 
mits therein,  excluding  him  for  all  other  purposes. 

The  great  weight  of  authority  supports  the  con- 
clusion that  the  husband  is  not  liable  in  this  case. 
[Quilty  V.  Battle,  135  N.  T.  201;  Rowe  v.  Smith,  45  N. 
T.  230;  Henley  v.  Wilson,  137  Cal.  1.  c.  274,  citing 
Pomeroy  on  Remedies  and  Remedial  Rights,  sees.  320, 
321;  Wolflf  &  Co.  V.  Lozier,  68  N.  J.  L.  1.  c.  107;  Har- 
rington  et  ux.  v.  Jagmetty  et  ux.,  83  N.  J.  L.  548;  1  Cool- 
ey  on  Torts  (3  Ed.),  sec.  135,  p.  197;  Vanneman  v. 
Powers,  56  N.  T.  L  c.  43.] 
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It  is  urged,  however,  that  in  Flesh  v.  Lindsay,  115 
Mo.  1,  this  court  passed  upon  the  question  here  involved 
and  committed  itself  to  the  position  opposed  to  that 
taken  in  the  cases  just  cited.  An  examination  of  the 
authorities  in  other  jurisdictions  discloses  that  such  is 
the  general  reputation  of  the  case  of  Flesh  v.  Lindsay. 
Such,  however,  is  not  its  character. 

In  that  case  the  principal  question  discussed  was 
whether  the  wife  could  be  held  for  loss  caused  by  the 
falling  in  1887  of  a  party  wall  weakened  by  the  negli- 
gence of  workmen  making  repairs  on  a  building  erected 
on  a  lot  inherited  by  the  defendant  wife  in  1877.  The 
workmen  were  employed  by  the  husband,  with  the  know- 
ledge and  consent  of  the  wife.  That  case  is  not  in  point 
as  it  appears  from  the  facts  (1)  that  the  property  there 
involved  was  not  the  separate  property  of  Mrs.  Lind- 
say, as  the  court  expressly  states  in  the  opinion  and 
as  the  facts  stated  clearly  show;  (2)  that  the  statutes 
making  the  wife's  realty  her  separate  property  and 
declaring  it  should  be  under  her  sole  control  and  declar- 
ing she  should  be  deemed  a  femme  sole  with  respect  to 
her  right  to  transact  business,  contract  and  be  con- 
tracted with,  sue  and  be  sued,  were  not  enacted  until 
1889,  two  years  after  the  tort  was  committed  in  1887, 
and  were  prospective  in  effect;  (3)  and  that  the  real 
question  discussed  was  not  the  husband's  liability,  but 
that  of  the  wife.    Flesh  v.  Lindsay  is  not  in  point. 

Nor  is  the  Act  of  1881  opposed  to  the  conclusion 
that  the  husband  is  not  liable  in  this  case.  That  act  is 
to  the  effect  that:  **The  husband's  property,  except 
such  as  may  be  acquired  from  the  wife,  shall  be  exempt 
from  all  debts  and  liabilities  contracted  or  incurred 
by  his  wife  before  their  marriage."  [R.  S.  1889,  sec. 
6870.] 

Li  Nichols  V.  Nichols,  supra,  it  was  said  that  ''upon 
the  familiar  principle  of  expressio  unius,  exclusio  al- 
terms''  the  act  was  '*a  positive  expression  of  the  leg- 
islative intent  as  to  the  extent  to  which"  the  married 
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women's  statutes  should  exempt  the  husband  from  lia- 
bility for  the  wife's  torts.  That  case,  however,  in- 
volved the  question  as  to  the  husband's  liability  for  the 
wife's  torts  simpliciter.  It  cannot  be  supposed  that  the 
act  was  intended  to  extend  the  field  of  the  husband's 
liability.  When  it  was  passed  (in  1881)  the  wife  could 
have  no  statutory  separate  estate  in  realty.  Such  sep- 
arate estate  as  she  might  have  called  for  a  trustee  and 
was  equitable.  Besides  the  Act  of  1881  can  hardly  be 
held  to  modify  the  effect  of  the  acts  of  1889  relating  to 
married  women.  The  re-enactment  of  the  Act  of  1881 
in  the  revised  bill  of  1889  merely  continued  it  as  before 
and  added  nothing  to  its  force  or  effect.  The  construc- 
tion given  the  Act  of  1881  in  Nichols  v.  Nichols,  supra, 
is  fully  preserved  by  applying  it  now  to  the  legal  status 
in  the  light  of  which  it  was  first  enacted.  This  was  all 
that  was  done  in  the  Nichols  case. 

We  conclude  that  under  the  facts  of  this  case  ap- 
pellant is  not  liable.  The  judgment  is  reversed.  All 
concur,    Woodson,  J.,  in  separate  opinion. 

WOODSON,  J. — I  fully  concur  in  the  opinion  of 
my  learned  associate  filed  in  this  case,  not  only  for  the 
reasons  therein  stated,  but  for  the  further  reason  I 
never  have  and  never  will  subscribe  to  the  doctrine 
that  the  husband  is  responsible  for  any  of  the  torts  of 
his  wife  committed  after  the  enactment  of  the  Mar- 
ried Woman's  Act  of  1889. 

There  was  a  show  of  reason  and  justice  for  that 
rule  prior  to  the  emancipation  of  the  wife  and  her  prop- 
erty from  the  grasp  of  the  husband.  Then  he  took  pos- 
session of  her  person  and  property  by  nature  of  the 
marriage — they  becoming  one,  and  he  that  one,  and  aa 
an  incident  thereto  he  swallowed  up  her  property  also. 
Having  thus  absorbed  the  personnel  of  his  wife  and 
her  property,  it  was  considered  but  just  that  he  should 
assume  all  of  the  responsibilities  for  which  she  other- 
wise would  have  been  liable.     Otherwise,  no  redresa 
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whatever  could  have  been  had  for  the  torts  committed 
by  her. 

But  now,  under  the  liberal  legislative  enactments 
and  judicial  rulings  completely  emancipating  the  wife 
from  her  husband  in  all  property  and  business  rela- 
tions, it  seems  to  me  that  there  is  no  longer  a  vestige 
of  law,  reason  or  justice  left  upon  which  to  base  a  claim 
for  damages  against  the  husband  for  the  separate  torts 
of  the  wife.  Such  rulings  are  in  my  opinion  wrong  in 
morals  and  a  travesty  upon  justice. 


EARL  N.  BOUTELL  v.  EDWARD  F.  SHELLA- 
BERGBR,  Appellant. 

Division    One,    March    2,    1915. 

For  the  reasons  stated  in  the  case  of  Boutell  y.  Shellaberger,  ante^ 
page  70,  the  Judgment  in  this  case  is  reversed. 

Appeal  from  Jackson  Circuit  Court. — Hon.  James  E. 
Goodrich,  Judge. 

Reversed. 

For  attorneys  and  briefs,  see  ante,  page  71. 

BLAIR,  J. — The  controlling  question  in  this  case 
is  the  same  as  that  in  the  case  of  Minnie  A.  Boutell  v. 
Edward  F.  Shellaberger,  ante,  p.  70.  For  the  reasons 
given  in  the  opinion  in  that  case  the  judgment  in  this 
case  is  reversed.  All  concur,  Woodson,  J.,  in  separate 
opinion. 
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€ITT  OF  HARBISONVILLE,  AppeUant,  v.  NORA 
F.  FOSTER  et  al. 

Division    One,    March    2,    1915. 

1.  EJECTMENT:  Street:  Limitations:  Possession  Begun  Prior 
to  1866.  Adyerse  actual  poesession  of  a  strip  of  ground  de- 
signated on  a  plat  as  a  street,  begun  by  fencing  the  same  and 
constructing  a  house  thereon  prior  to  1860,  and  continued  eyer 
since  except  about  one  year  during  the  Ciyil  War  beginning 
with  October,  1863,  bars  a  recovery  by  the  city. 

2.  RES  ADJUDICATA:  Not  Pleaded:  Collateral  Matter.  A  sUpu- 
lation  that  the  case  is  to  abide  the  result  in  another  case,  and 
an  adverse  adjudication  in  such  other  case,  to  be  held  to  be 
re8  adjudicaia  should  be  pleaded,  and  the  matters  therein  ad- 
judicated should  not  be  merely  collateral  to  the  issues  on  trial. 

Appeal    from    Cass    Circuit    Court. — Hon.    A.    A. 
Whitsett,  Judge. 

Appibmed. 

Charles  W.  Sloan  and  W.  D.  Summers  for  appel- 
lant. 

(1)  The  city  of  Harrisonville  was  the  proper 
party  to  sue  in  ejectment  for  streets  and  alleys  dedi- 
<5ated  to  public  use.  California  v.  Howard,  78  Mo.  88 ; 
Columbia  v.  Bright,  179  Mo.  441;  McCarty  v.  Clark 
Oounty,  101  Mo.  182 ;  Elevator  Co.  v.  Eailroad,  135  Mo. 
566.  Nor  can  laches  be  imputed  to  a  city  or  its  oflScers 
for  negligence  or  delay  in  suing.  Wright  v.  Doniphan, 
169  Mo.  614;  St.  Louis  v.  Eailroad,  114  Mo.  24;  State 
-ex  rel.  v.  Vandalia,  119  Mo.  App.  423;  City  Products 
Co.  V.  St  Louis,  246  Mo.  461.  (2)  The  finding  of 
facts  and  judgments,  rendered  by  the  circuit  court, 
were  unsupported  by  the  uncontradicted  facts  in  the 
<5ase,  on  the  following  grounds:  (a)  It  was  admitted 
that  plaintiff  was  a  party  to  the  suit  of  Naylor  v.  Harri- 
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sonville,  207  Mo.  341,  in  which  the  plat  of  said  city  was 
the  same  as  the  one  in  this  case,  in  which  plaintiff 
recognized  the  plat  as  valid  and  which  plat  showed 
she  claimed  block  223,  and  which  plat  showed  a  dedi- 
cation of  the  streets,  including  the  one  involved  in  this 
suit,  and  that  she  is  bound  by  the  adjudication  and  con- 
struction of  said  plat  by  said  court.  Said  last  case  de- 
cided the  streets  were  as  dedicated  fifteen  feet  wide. 
When  said  plat  was  once  offered  and  relied  on  by 
plaintiff  in  said  suit  it  was  vouched  for  as  showing  a 
dedication  of  all  the  streets  as  shown  by  said  plat. 
Parties  are  always  bound  by  admissions  in  other  cases 
made  in  pleadings  against  their  interest.  Merriwether 
V.  Knapp  &  Co.,  224  Mo.  627.  The  plat  being  offered 
in  Naylor  case,  there  being  no  limitation  in  the  offer, 
was  evidence  for  all  purposes  and  showed  a  dedication 
of  what  purported  to  be  streets.  Sobier  v.  Transit 
Co.,  203  Mo.  702.  (b)  The  judgment  and  finding  of 
facts  in  case  of  Naylor  v.  Harrisonville,  207  Mo.  341, 
defendant  Foster  being  a  party  thereto,  were  admis- 
sible as  evidence  and  binding  on  defendant  in  this 
case.  Offut  v.  John,  8  Mo.  120;  McNair  v.  Ofallon,  8 
Mo.  205;  1  Greenleaf,  Ev.  (15  Ed.),  sees.  531  and  534; 
Tyler  v.  Hall,  106  Mo.  313.  **  Where  the  effect  of  a 
judgment  is  to  settle  a  particular  fact  that  issue  must 
be  held  res  ad  judicata  as  to  the  adversary  parties.'' 
Dodge  V.  Knapp,  112  Mo.  App.  527;  Pond  v.  Huling, 
125  Mo.  App.  182 ;  Brown  v.  Railroad,  96  Mo.  App.  164 ; 
Nave  V.  Adams,  107  Mo.  414;  Choteau  v.  Gibson,  75 
Mo.  38.  Besides  all  matters  which  belong  to  the  sub- 
ject of  litigation  which  parties  might  have  raised  are 
as  binding  as  if  specifically  put  in  issue.  Young  v. 
Byrd,  124  Mo.  590;  Summit  v.  Realty  Co.,  208  Mo.  511; 
Donnell  v.  Wright^  147  Mo.  647;  Trust  Co.  v.  Nathan, 
122  Mo.  App.  328;  Spratt  v.  Early,  199  Mo.  501.  (c) 
The  defendant  having  only  filed  a  general  denial  and 
not  disclosing  the  nature  of  her  defense,  plaintiff  was 
not  bound  to  plead  estoppel.    Tyler  v.  Hall,  106  Mo. 
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319;  Powell  v.  Tinsley,  137  Mo.  App.  559;  Ess  v.  Grif- 
fith, 139  Mo.  332;  Long  v.  Coal  &  Iron  Co.,  233  Mo. 
738.  (d)  The  plat  showed  suflBciently  a  dedication  of 
the  street  or  alley  in  controversy.  Naylor  v.  Harrison- 
ville,  207  Mo.  341;  Buschmann  v.  St.  Louis,  121  Mo. 
536;  State  ex  rel.  v.  Road  Co.,  207  Mo.  106.  Accept- 
ance by  public  is  not  even  necessary  to  constitute  dedi* 
cation.  Reid  v.  Board  of  Education,  73  Mo.  295.  (3) 
There  was  absolutely  no  evidence  to  support  the  find- 
ing of  facts  and  judgment  based  on  the  defense  of  the 
Statute  of  Limitations,  (a)  Since  August  1,  1866^ 
no  one  can  acquire  title  by  adverse  possesison  to  any 
street  or  alley  in  any  town  or  city.  Sec.  4270,  R.  S. 
1909 ;  Brown  v.  Carthage,  128  Mo.  17 ;  Hendrickson  v. 
Gradble,  157  Mo.  42;  Dice  v.  Hamilton,  178  Mo.  81; 
McGrath  v.  Nevada,  188  Mo.  102;  Railroad  v.  Baker,. 
183  Mo.  323.  (b)  The  burden  rested  on  defendant  to 
show  adverse  possession  and  to  fix  the  time  when  she 
and  those  under  whom  she  claims  *' began  to  hold  ad- 
verse to  the  true  title.''  Lumber  &  Mining  Co.  v. 
Jewell,  200  Mo.  716;  Hunnewell  v.  Adams,  153  Mo. 
440;  Hunnewell  v.  Burchett,  152  Mo.  611.  (c)  The 
burden  also  devolved  on  defendant  to  show  that 
the  adverse  possession  of  defendant  and  those  under 
whom  she  claims  had  begun  prior  to  August  1,  1866, 
and  has  continued  unbroken.  Railroad  v.  Baker,  183 
Mo.  312 ;  Hendrickson  v.  Gradble,  157  Mo.  48.  And  this 
adverse  possession  must  be  under  claim  of  title  without 
a  break.  Lynde  v.  Williams,  68  Mo.  365;  Wilkerson  v. 
Eilers,  114  Mo.  254. 

D.  G.  Bamett  for  respondent. 

(1)  *'A  presumption  in  favor  of  the  correctness 
of  the  finding  of  the  court  sitting  as  a  jury  in  a  law^ 
case  [ejectment]  is  to  be  indulged,  just  as  it  is  in- 
dulged in  favor  of  the  correctness  of  a  verdict  of  a 
jury  in  a  like  case ;  that  is,  it  will  not  be  disturbed  by 
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the  Supreme  Court  unless  there  is  an  absence  of  sub- 
stantial evidence  to  sustain  if     Vincent  v.  Means, 
207  Mo.  709 ;  Irwin  v.  Woodmansee,  104  Mo.  403 ;  Hand- 
Ian  V.  McManus,  100  Mo.  129 ;  Skinker  v.  Haagsman,  99 
Mo.  209 ;  Hamilton  v.  Boggess,  63  Mo.  243.(  2)  If  plain- 
tiff ever  had  title,  the  Statutes  of  Limitations  have 
run  against  it;  for  plaintiff  is  not  shpwn  ever  to  have 
had  possession,  and  the  actual,  open,  adverse  posses- 
sion of  Coleman  Farmer  began  in  1857,  by  inclosing 
the  tract  now  held  by  defendant  and  building  a  house 
thereon  and  moving  into  and  occupying  the  property. 
This  started  the  running  of  the  statute  against  plain- 
tiff, if  plaintiff  ever  had  the  legal  title,  which  is  denied 
by  defendant    And  the  statute  once  started  to  run  is 
presumed   to   continue   uninterruptedly.    And  as  the 
statute  ran  against  the  public  before  August  1,  I8661! 
if  it  was  started  before  that  period,  the  passage  of 
that  statute  did  not  stop  it.    Evidence  is  ample  to  sup- 
port such  possession  of  defendant  and  her  predecessors 
in  title  and  possession.    And  any  temporary  absence, 
if  any,  does  not  break  the  continuity  of  the  possession. 
Hubbard  v.  Dry  Goods  Co.,  209  Mo.  504;  Hunter  v. 
Pinnell,  193  Mo.  146;  Crispen  v.  Hannavan,  50  Mo. 
550.     (3)     The  adjudication  in  the  Naylor  case  does 
not  work  an  estoppel  on  defendant  here,  nor  prevent 
her  from  objecting  to  any  evidence  offered  by  plain- 
tiff.   The  fact  that  in  the  former  suit  (companion  of 
Naylor  suit,  207  Mo.),  the  plaintiff  there,  defendant 
here,  offered  the  plat  in  evidence  in  the  trial  court, 
and  the  plaintiff  here,  the  defendant  city  there,  ob- 
jected to  its  admission  in  the  trial  court,  but  did  not 
urge  its  objection  in  this  court,  and  the  admissibility 
of  said  plat  was  not  passed  on,  but  treated  by  this 
court  and  both  parties  in  this  court  as  properly  ad- 
mitted, does  not  so  consecrate  said  piece  of  evidence 
used  in  that  case  that  either  plaintiff  or  defendant  may 
not  object  in  another  suit  in  regard  to  another  matter 
in  another  and  subsequent  case.    As  to  the  principle 
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of  estoppel,  it  is  suflScient  to  say  that  in  order  for  one 
to  be  estopped  by  a  former  adjudication,  the  parties 
must  be  the  same  or  privies,  the  subject-matter  must 
be  the  same  (or  such  as  could  have  been  in  contempla- 
tion of  the  parties  and  adjudicated  therein),  and  the 
ispues  in  the  latter  suit  must  have  been  directly  ad- 
judicated in  the  former.  While  there  was  a  former 
suit  between  the  parties,  it  was  over  the  question  as  to 
whether  the  city  had  a  right  to  co^npel  defendant  here 
to  huUd  a  sidewalk  along  the  much-traveled  street  west 
of  her  property,  in  the  case  at  bar,  it  is  whether  the 
plaintiff  has  the  legal  title  and  is  entitled  to  the  posses- 
sion of  an  alleged  strip  of  ground  along  the  east  side  of 
her  property,  with  damages  for  withholding  posses- 
sion. Clemens  v.  Murphy,  40  Mo.  121;  Spurlock  v. 
Railroad,  76  Mo.  67;  Tutt  v.  Price,  7  Mo.  App.  194; 
Hickerson  v.  Mexico,  58  Mo.  65;  State  ex  rel.  v.  James,. 
82  Mo.  App.  373;  Barkhofer  v.  Barkhofer,  93  Mo. 
App.  373;  Garland  v.  Smith,  164  Mo.  1;  Comstock  v. 
Eastwood,  168  Mo.  42. 

WOODSON,  J. — This  is  an  ordinary  action  in 
ejectment  brought  by  the  plaintiff  against  the  defend- 
ant to  recover  a  strip  of  ground  fifteen  feet  wide,  run- 
ning north  and  south  between  blocks  222  and  223,  in 
the  city  of  HarrisonviUe,  Cass  county,  Missouri,  called 
a  street  or  alley. 

The  petition  was  in  the  usual  form,  and  the  an- 
swer was  the  Statute  of  Limitations  and  a  plea  of  an 
estoppel. 

The  trial  was  had  before  the  court,  a  jury  having 
been  waived. 

No  instructions  were  asked  or  given.  The  court 
at  the  request  of  the  parties  made  the  following  find- 
ing of  facts: 

'*The  court  finds  that  the  plat  introduced  in  evi- 
dence is  valid,  and  the  same  is  by  the  court  received 
and  considered  as  evidence  in  this  case. 
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**The  court  further  finds  that  the  defendant,  her 
grantors  and  those  under  whom  she  claims,  have  held 
open,  adverse  and  notorious  possession  of  the  land,  or 
all  that  part  thereof  contained  within  the  fence  now 
erected  and  standing  and  used  to  enclose  her  posses- 
sions, as  shown  by  the  evidence,  and  that  same  has  been 
continued  since  its  beginning  which  was  in  the  year 
1857,  and  that  claim  has  been  made  to  title  thereto, 
since  said  date  and  that  defendant  still  holds  the  same,^ 
claiming  title  thereto,  and  that  the  statutes  have  run 
in  favor  of  defendant  and  against  platutiff  as  to  all 
that  part  within  the  inclosure  aforesaid. 

**That  the  owners  of  property  in  said  block  so  oc- 
cupied by  defendant  have  purchased  the  same  and 
made  improvements  thereon  in  said  block,  with  the 
knowledge  of  the  possession  of  defendant  and  the 
claims  of  defendant 

''That  defendant  purchased  the  property  and 
made  improvements  thereon  in  said  block  with  the 
knowledge  of  the  fact  of  such  occupancy,  and  the  long 
continued  occupancy  prior  to  her  acquiring  the  same, 
and  should  be  protected  in  her  purchase  and  claim  and 
possession. 

**That  plaintiff,  the  city  of  Harrisonville,  has  by 
and  through  its  oflScers,  failed  to  take  any  steps  or 
make  any  claim  as  to  the  same  up  to  the  time  of  the 
bringing  of  this  suit,  which  was  over  fifty  years  since 
the  first  fence  was  erected  and  possession  taken,  and 
that  the  present  fence  is  located  on  or  at  the  place 
where  the  fence  stood  or  was  first  erected  about  the 
year  1857,  and  before  August  1,  1866.'' 

L  This  cause  having  been  tried  by  the  court  with- 
out a  jury,  and  there  having  been  no  instructions  asked 
g  or  given,  there  is  nothing  for  the  court  to 

do  except  to  determine  whether  or  not 
there  was  sufficient  evidence  introduced  to  support  the 
findings  of  the  court. 
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The  plat  mentioned  in  the  findings  of  the  court  is 
the  same  plat  that  was  introduced  and  passed  upon  by 
this  court  in  the  case  of  Naylor  v.  Harrisonville,  207 
Mo.  341. 

Mattie   Farmer,   Lizzie   Cummings,   Jones, 

Rilda  Gidean,  R.  L.  Foster,  J.  W.  Graham,  Nora  Fos- 
ter, E.  C.  Deacon,  U.  L.  Ragan  and  Frank  Chilton  all 
testified  in  substance  that  they  had  known  the  prop- 
erty in  controversy  ever  since  the  early  fifties;  that 
there  was  then  a  brick  house  standing  on  a  part  of 
the  ground,  and  that  it  was  occupied  and  fenced  in 
all  the  time  except  during  a  period  of  about  one  year 
during  the  war,  when  the  fence  was  burned  for  wood, 
by  people  going  there  to  escape  **  General  Ewing's  Or- 
der No.  11,^'  in  October,  1863. 

A  number  of  these  witnesses  testified  that  they 
occupied  the  house  during  different  years;  and  that 
when  the  old  house  was  torn  down  a  new  one  was 
erected  in  place  thereof,  which  is  still  standing. 

There  is  no  question  but  what  this  evidence  made 
out  a  case  for  the  defendant,  and  fully  warranted  the 
findings  of  the  court. 

n.    Plaintiff  insists  that  the  judgment  should  be 

reversed  because  the  matters  involved  in  this  case 

were  adjudicated  in  the  case  of  Naylor  v. 

Former  Harrisonville,  supra,  and  cases  which  up- 

Adjudication.     on  stipulation  abided  the  result  of  that 

case. 

It  is  a  suflScient  answer  to  that  contention  to  state 
that  no  such  question  was  presented  by  the  pleadings, 
and  is  therefore  not  properly  before  this  court;  and 
besides  the  matters  there  adjudicated  were  collateral 
to  the  things  here  presented. 

Finding  no  error  in  the  record  the  judgment  is  af- 
firmed.   All  concur. 
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A,  W.   FOSTER  V.  FIDEIiITY   SAFE   DEPOSIT 
COMPANY,  Appellant. 

Division   One,    Marcli   2,   1915. 

1  f^iSLAID  MONEY:  Rightful  Custodian:  Ownership.  Where 
money  has  been  intentionally  placed  on  a  desk  in  a  safety  deposit 
yault,  and  carelessly  or  forgetfully  left  there,  and  has  been 
picked  up  there  by  a  customer  who  has  a  lock  box  in  the  yault 
and  in  examining  his  own  papers  discoyers  it,  and  leayes  it 
with  the  company  owning  the  yault  to  be  deliyered  to  the  true 
owner  when  found,  in  a  subsequent  suit  by  him  against  the 
company  for  the  money,  the  question  of  who  owhs  the  money 
is  not  in  the  case,  but  the  question  for  adjudication  is,  who 
is  the  rightful  custodian,  and  who  was  in  possession  when  it  was. 
picked  up  by  plaintiff? 

FINDING  LOST  MONEY:  Possession.  Money  in  the  posses- 
sion of  another  cannot  be  found,  in  the  sense  of  the  law  of 
lost  property,  for  the  reason  that  it  is  not  lost. 

8.  MISLAID  MONEY:  Placed  on  Desl<.  Money  discoyered  in  a 
drawer,  or  on  a  table,  or  on  a  desk  where  money  and  yaluable 
papers  are  customarily  handled,  will  be  considered  as  haying 
been  placed  there  purposely  by  the  owner,  and  is  not  classed 
by  the  law  as  lost  property.  The  circumstance  of  its  being  after- 
wards forgotten  does  not  relate  back  and  characterize  the  original 
act  But  haying  been  purposely  placed  on  the  desk,  and  then 
through  forgetfulness  or  inattention  left  there,  it  was  left  in 
the  possession  or  (better)  the  protection  of  the  house. 


:  :   Right  to  Possession.     Plaintift  had  a  com- 

partment  rented  in  defendant's  safety  deposit  yault,  and  took 
therefrom  his  box  in  the  usual  way,  and  was  admitted  by 
defendant's  attendant  through  an  automatically  locking  door 
into  a  priyate  room  resenred  for  the  use  of  customers  while 
examining  their  papers.  On  the  comer  of  the  desk  in  that 
room  he  noticed  an  enyelope  which  "seemed  a  little  pufty."  He 
looked  into  it,  and  saw  it  contained  $180  in  paper  money. 
Neither  the  enyelope  nor  the  money  bore  any  name  or  identify- 
ing mark.  He  took  his  box  back  to  the  yault,  and  supposing 
the  money  belonged  to  some  of  defendant's  customers  handed 
it  oyer  to  one  of  its  officers  to  find  the  owner,  but  after  seyeral 
years  of  endeayor  defendant  has  not  found  the  owner,  and  plain- 
tlft  sues  for  the  money.  Held^  first,  that  the  proyisions  of  the 
statute  relating  to  the  specific  duties  of  the  finder  of  lost  per- 
sonal property  (Sec.  8268ff,  R.  S.  1909)  are  inapplicable  because 
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the  money  was  not  lost,  but  haying  been  Intentionally  placed 
on  the  desk,  was  merely  left  In  the  constnictiye  possession  of 
the  defendant,  seemingly  by  inattention  and  forgetfulness;  and, 
second,  the  money,  both  before  it  was  discoyered  by  plaintift 
and  after  it  was  handed  by  him  to  defendant's  ofllcer,  was  in 
possession  of  defendant,  who  is  its  rightful  custodian  until  the 
true  owner  is  found,  and  plaintift  has  no  right  to  recoyer  pos- 
session of  it 

Appeal  from  Jackson  Circuit  Court. — Hon.  John  I. 
Williamson,  Judge. 

Revehsed. 

Bowersoch,  Hall  d  Hook  and  Robert  B.  FizzeU  for 
appellant. 

(1)  The  envelope  containing  the  money  in  ques- 
tion could  not  have  been  lost  so  as  to  constitute  the 
plaintiff  the  finder  thereof,  because  it  was  discovered 
upon  a  desk  in  defendant's  coupon  room  where  it  had 
been  placed  by  a  preceding  occupant  Hoagland  v. 
Amusement  Co.,  170  Mo.  342;  Loucks  v.  Gallogly,  23 
N.  T.  Supp.  126;  McAvoy  v.  Medina,  93  Mass.  548; 
Lawrence  v.  State,  1  Humph,  (Tenn.)  228;  Blncaid  v. 
Eaton,  98  Mass.  139 ;  Haymaker  v.  Blanchard,  90  Pa. 
St.  377,  35  Am.  Rep.  664;  Deadrick  v.  Quids,  86  Tenn. 
14;  Bank  v.  Pleasants,  6  Wharton  (Pa.),  375;  19  Cyc. 
539;  19  Am.  &  Eng.  Ency.  Law  (2  Ed.),  p.  597.  (2) 
A  safe  deposit  company  is  entitled  to  the  custody  of 
all  valuables  left  on  its  premises  by  a  customer  regard- 
less of  whether  such  goods  are  discovered  by  an  em- 
ployee of  such  company  or  by  a  third  party.  The  na- 
ture of  the  business  of  a  safe  deposit  company,  the 
supervision  it  exercises  over  its  premises,  its  intent 
to  exercise  possession  and  control  of  all  valuables  left 
thereon,  and  the  interest  of  the  company's  depositors 
make  it  imperative  that  the  company  be  made  the  cus- 
todian of  such  valuables.  If  it  be  held  that  property 
left  on  the  premises  of  a  safe  deposit  company  is 
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lost,  then  the  finder  is  entitled  thereto  as  against  the 
-company,  even  though  such  finder  be  an  employee. 
Bowen  v.  Sullivan,  62  Ind.  281,  30  Am.  Rep.  172;  Hay- 
maker V.  Blanchard,  90  Pa.  St  377,  35  Am.  Rep.  664; 
Tatum  V.  Sharpless,  6  Phila.  (Pa.)  18.  Accordingly, 
«uch  finder  could  not  turn  over  the  property  to  the 
<5ompany  to  hold  for  the  true  owner,  but  must  at  once 
begin  to  advertise  said  property  as  a  step  toward  mak- 
ing his  title  complete  and  divesting  entirely  the  own- 
ership of  the  loser.    R.  S.  1909,  sees.  8268-8273. 

Gamett  <&  Garnett  for  respondent. 

(1)  The  law  is  well  settled  and  the  rule  is  univer- 
sal that  the  finder  of  an  article  of  which  the  owner  is 
unknown  has  a  valid  title  to  it  against  all  the  world 
except  the  true  owner,  and  that  the  place  where,  or 
the  premises  upon  which,  the  article  is  found  consti- 
tutes no  exception  to  the  rule.  The  defendant  does  not 
and  cannot  controvert  this  proposition.  19  Am.  &  Eng. 
Ency.  Law  (2  Ed.),  581;  Danielson  v.  Roberts,  44  Ore. 
108;  Weeks  v.  Hackett,  104  Me.  264;  Kuykendall  v. 
Fisher,  61  W.  Va.  87;  Bowen  v.  Sullivan,  62  Ind.  281; 
Hamaker  v.  Blanchard,  90  Pa.  St  377 ;  Durf  ee  v.  Jones, 
IIR.I.  588;Tancilv.Seaton,28Gratt.601.  (2)  While 
conceding  the  foregoing  proposition,  defendant  con- 
tends that  the  **  money  was  not  lost  so  as  to  constitute 
plaintiff  the  finder  thereof**  and  cites  cases  attempting 
to  define  the  word  **lost,**  wherein  a  different  ques- 
tion was  before  the  court,  than  the  one  at  bar.  Now 
^*lost**  is  a  relative  term.  An  article  may  be  lost  in 
one  sense  and  not  in  another.  In  a  controversy  be- 
tween the  finder  and  a  third  party,  if  a  definition  should 
be  attempted  it  would  be  that  **an  article  is  lost  when 
the  owner  thereof  is  unknown.**  We  all  know  where 
the  money  is  in  this  case.  It  is  the  owner  who  can*t 
be  found.  He  is  lost.  Note  the  distinction  in  the  cases 
cited  by  appellant  and  in  the  following  cases :    Tatum 
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V.  Sharpless,  6  Phil.  18;  Bridges  v.  Hawkesworth,  7 
Eng.  Law  &  Eq.  424;  and  the  cases  supra.  The  con- 
trolling element  in  cases  like  the  one  at  bar  is  the 
fact  that  the  owner  is  unknown.  An  obligation  rests 
upon  the  person  coming  into  possession  of  property^ 
when  the  owner  is  unknown.  He  is  in  duty  bound  to- 
keep  possession  and  make  every  effort  to  find  the 
owner.  This  duty  is  recognized  not  only  by  the  rules 
of  common  law,  but  enforced  by  the  statutes  of  this 
State,  which  provides  that  the  person  finding  any 
money,  etc.,  **of  the  value  of  ten  dollars  or  more  the 
owner  of  which  is  unknown,"  shall  make  affidavit  *Hhat 
the  owner  is  unknown  to  him/'  If  in  compliance  with 
the  statutes  he  advertises  the  property  **and  if  na 
owner  prove  the  property  within  one  year  after  such 
publication,  the  same  shall  vest  in  the  finder.''  **Lost 
and  Unclaimed  Property."  Chap.  75,  R.  S.  1909;. 
Bridges  v.  Hawkesworth,  7  Eng.  Law  &  Eq.  424; 
Tatum  V.  Sharpless,  6  Phil.  18 ;  Danielson  v.  Roberts^ 
44  Ore.  108;  2  Schouler  Per.  Prop.,  sees.  5  and  8  (4) 
The  place  in  which  an  article  is  found  may  or  may  not 
be  a  material  fact  to  be  considered  in  determining^ 
whether  or  not  the  article  was  lost.  Simply  a  ques- 
tion of  evidence.  19  Am.  &  Eng.  Ency.  Law,  581.  The 
place  of  finding  is  simply  to  be  considered  with  all  the 
other  facts  and  circumstances  in  determining  whether 
the  article  was  lost  or  not.  (5)  No  declarations  of  law 
were  asked  or  given  and  no  special  finding  of  facts  re- 
quested or  made.  The  court  after  considering  the  pro- 
bative force  of  the  place  where  the  money  was  found 
together  with  the  other  facts  and  circumstances  in  evi- 
dence, found  the  issues  in  favor  of  the  plaintiff.  *'The 
court  in  trying  issues  of  fact  sits  as  a  jury  and  gives 
a  general  verdict ;  and  the  only  way  in  which  its  errors 
can  be  corrected,  if  it  decides  the  law  wrongfully,  or 
makes  a  misapplication  of  the  law  to  the  facts,  is  to  ask 
declarations  of  law  or  instructions,  in  order  that  we 
may  see  on  what  theory  the  court  proceeded.    To  at- 
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temtp  to  review  this  case  would  be  simply  giving  our 
opinion  upon  the  weight  of  evidence,  when  no  point  of 
law  was  raised  or  saved  in  the  trial  court.  This  we 
cannot  do."  Weitandy  v.  Lemuel,  43  Mo.  322;  Miller 
V.  Bremke,  83  Mo.  163;  Bank  v.  Tract.  Co.,  179  Mo. 
648;  Bethune  v.  Railroad,  139  Mo.  574;  Wischmeyer 
V.  Richardson,  153  Mo.  556.  (6)  **When  the  finder  of 
A  lost  article  has  delivered  it  to  a  third  person,  to  be 
kept  for  the  owner,  or  for  the  finder  in  case  the  owner 
does  not  claim  it,  the  finder,  on  refusal  of  the  bailee 
to  return  the  article,  may  recover  it,  if  no  claim  has 
in  the  meantime  been  made  by  the  true  owner.''  19 
Am.  &  Eng.  Ency.  Law  (2  Ed.),  580;  Bridges  v. 
Hawkesworth,  7  Enc.  L.  &  Eq.  424;  Bowen  v.  Sullivan, 
62  Ind.  281 ;  Tandl  v.  Seaton,  28  Gratt.  607. 

BOND,  J. — This  case  comes  to  this  court  on  the 
dissent  of  one  of  the  Judges  of  the  Kansas  City  Court 
of  Appeals  to  the  decision  of  the  majority  of  said  court, 
and  a  request  that  it  be  certified  here  as  being 
yioney.  ^  conflict  with  two  of  our  decisions.  The  facts 
and  conclusions  of  law  applicable  to  them  are 
clearly  and  accurately  stated  in  the  following  extracts 
from  the  decision  of  Judge  Ellison,  speaking  for  the 
Kansas  City  Court  of  Appeals : 

**  Defendant  is  a  safe  deposit  company.  It  main- 
tains individual  safes  or  compartments  which  it  rents 
to  customers  for  the  safe-keeping  of  money  and  other 
valuable  articles.  Each  of  these  contains  a  box  which 
may  be  withdrawn  and  in  which  the  customer  places 
his  money,  papers  or  other  valuable  articles.  It  re- 
quires two  keys  to  open  one  of  these  safes,  one  car- 
ried by  the  customer  and  the  other  by  the  attendant 
in  charge.  Its  place  of  business  is  on  the  same  floor 
and  in  practically  the  same  room  occupied  by  a  bank- 
ing institution  known  as  the  Fidelity  Trust  Company ; 
it  being  separated  therefrom  by  a  steel  fence.  A  cus- 
tomer enters  from  the  street  through  the  bank,  thence 
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through  a  steel  gate  operated  by  an  attendant,  thence 
into  a  vault  through  another  gate  opened  by  an  attend- 
ant Here  he  and  the  attendant  open  his  compartment^ 
and  he  takes  out  his  box  and  goes  to  a  small  private 
room  containing  a  desk  and  chair.  On  the  desk  are 
some  envelopes,  blotters  and  a  pair  of  scissors.  He  ia 
admitted  into  this  by  an  attendant,  and  when  he  leaves,, 
the  door  closes  and  locks  automatically;  whereupon  the 
attendant  unlocks  it  and  makes  the  room  ready  for  the 
next  occupant. 

'*  Plaintiff  had  a  compartment  rented  of  defend- 
ant, and  on  the  afternoon  of  April  13, 1906,  he  took  his 
box  therefrom  in  the  usual  way,  was  admitted  into 
one  of  these  private  rooms  by  the  attendant,  where 
he  examined  some  papers  in  his  box,  and  as  he  was 
about  to  leave  the  room  he  noticed  an  envelope  lying 
on  the  comer  of  the  desk  Hhat  seemed  to  be  a  little 
puffy.  ^  He  looked  into  it  and  found  it  contained  $180 
in  bills.  Neither  the  envelope  nor  the  money  had  any 
name  or  mark  of  identification.  He  took  his  box  back 
to  the  vault,  and  supposing  the  money  belonged  to 
some  of  defendant's  customers,  handed  it  over  to  one 
of  its  oflScers  to  find  the  owner. 

**  Defendant  keeps  a  record  of  the  name  of  each 
customer  and  the  day  he  takes  his  box  from  the  vaults 
and  it  has  written  to  each  customer  who  took  out  his 
box  on  the  day  plaintiff  discovered  the  money,  and 
it  has  made  diligent  search  for  the  rightful  owner,  but 
up  to  the  time  of  the  trial  (30th  November,  1910)  had 
not  found  him.  After  a  time  plaintiff  demanded  a  re- 
turn  of  the  money,  and  defendant  refusing  to  deliver 
it,  this  action  followed,  in  which  plaintiff  had  judg- 
ment. 

**  Neither  plaintiff  nor  defendant  claims  to  be  the- 
owner  of  the  money.  Plaintiff  makes  no  pretence  that 
the  money  was  intentionally  abandoned  by  the  owner^ 
and  if  he  should  be  successful  in  this  action,  he  must 
institute  certain  proceedings  prescribed  by  sections. 
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8268-8273,  Revised  Statutes  1909,  concerning  lost 
property,  whereupon,  if  no  owner  appears  by  the  end 
of  a  year,  he  would  become  the  owner  by  force  of  the 
law.  The  question  for  decision,  therefore,  is  not  who 
owns  the  money,  but  which  of  the  parties  is  entitled 
to  the  possession  of  it;  or,  better  stated,  which  is  the 
proper  custodian.  Plaintiff,  to  sustain  himself,  must 
show  that  he  found  money  which  was  lost.  Property  in 
the  possession  of  another  cannot  be  found,  in  the  sense 
of  the  law  of  lost  property,  for  the  reason  that  it  is 
not  lost  Even  if  discovered  in  possession  of  the  thief 
who  stole  it,  the  discoverer  has  not  found  it,  for  the 
reason  that  being  in  the  thief's  possession,  it  is  not 
lost.  If,  therefore,  the  money  in  controversy  was  in 
the  possession  of  defendant  when  discovered  by  plain- 
tiff, plaintiff  could  not  have  found  it,  as  that  word  is 
understood  in  the  law  of  lost  property.    •    .    . 

''Now  in  whose  possession  was  the  money  when 
discovered  by  plaintiff!  It  could  scarcely  have  been 
more  in  defendant's  possesison,  unless  it  had  been  in 
the  pocket  of  one  of  its  officers.  It  was  not  only  in 
defendant's  place  of  business,  but  was  in  a  separate 
apartment,  from  which  the  public  was  excluded;  and, 
more  than  that,  it  was  on  a  desk  in  a  little  private  com- 
partment kept  under  the  immediate  and  constant  guard 
and  supervision  of  one  of  defendant's  attendants.  A 
roguish  street  urchin,  if  by  possibility  he  had  gained 
access  to  this  place  and  discovered  the  envelope  on  the 
desk,  would  have  had  the  same  right  to  it  that  plaintiff 
had.  Suppose  the  attendant  had  observed  the  boy  as 
he  found  it ;  would  he  have  been  justified  in  letting  him 
carry  it  off  t  Would  it  not  have  been  his  duty  to  as- 
sert defendant's  right  of  possession  and  to  take  it 
from  the  boy  t  Would  not  the  real  owner,  had  he  after- 
wards appeared,  have  had  legal  grounds  of  complaint 
against  defendant,  as  his  bailee,  for  gross  neglect  in 
allowing  the  money  to  be  carried  off  in  full  view!  It  is 
no  answer  to  this  suggestion  nor  does  it  show  any  dis- 
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tinction  between  the  supposed  case  and  the  real  one, 
to  say  that  in  the  former  the  owner  appeared  and  in 
the  latter  he  had  not  For,  whatever  legal  right  there 
was  to  possession  of  the  money,  came  into  existence 
the  moment  plaintiff  discovered  it.  If  it  was  in  de- 
fendant's possession  then,  it  remained  in  its  posses- 
sion, and  it  should  hold  it  for  the  owner,  subject  to 
such  rights  and  duties  as  arise  under  the  law  of  bail- 
ment or  trusteeship.  If  plaintiff  found  the  money,  in 
the  legal  sense,  then  he  was  entitled  to  the  possession, 
no  matter  whether  the  owner  was  afterwards  ascer- 
tained or  not.  He  was  entitled  to  the  possession  as  a 
step  in  his  ultimate  ownership,  if  no  owner  appeared 
after  he  had  gone  through  with  the  statutory  process 
AS  to  lost  property.  If  plaintiff  was  the  finder  of  lost 
property,  in  the  legal  sense,  he  was  under  no  duty  nor 
obligation  to  leave  it  with  defendant  to  ascertain  the 
owner,  or  to  say  anything  about  it.    •    .    . 

*'So,  therefore,  we  repeat  that  the  rights  of  each 
of  the  parties  to  this  controversy  were  full  grown  the 
moment  plaintiff  discovered  the  money.  The  subse- 
quently developed  fact  of  no  owner  being  found  up  to 
the  date  of  this  action,  does  not  affect  the  status  of 
either  party  as  to  the  right  of  possession  at  that  time. 
And  the  question  on  the  supposed  case  recurs :  Would 
it  have  been  the  duty  of  the  attendant  to  have  asserted 
a  right  in  defendant  to  possession  as  against  the 
urchin's  claim  of  finding  it?  The  answer  is  plain.  If 
the  money  was  lost,  in  a  legal  sense,  defendant  had  no 
43ort  of  possession  of  it  and  owed  no  duty  towards  it 
and  had  no  right  to  question  the  honesty  of  the  finder. 
But  if  defendant  did  owe  a  duty  to  it,  then  it  was  in  its 
custody  and  plaintiff  could  have  no  claim  as  a  finder; 
for  it  is  not  within  the  bounds  of  reason  or  good  un- 
derstanding to  say  that  a  thing  is  lost  which  is  in  the 
possession  of  another  and  imder  that  other's  protec- 
tion. 
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"Authority  is  abundant  and  uniform  in  support 
of  defendant's  possession  and  right  of  custody.  Be- 
ginning first  with  our  own  State,  we  have  the  case  of 
Hoagland  v.  Amusement  Co.,  170  Mo.  335,  an  action  for 
unlawful  arrest  and  assault  and  battery.  Defendant 
operated  a  summer  place  of  amusement  and  refresh- 
ment in  the  open  air,  all  parts  of  which  were  free  and 
open  to  the  public  except  a  theatre  which  was  fenced 
oflf  from  other  parts.  Plaintiff  attended  the  theatre 
and  then  took  a  seat  at  one  of  the  many  tables  scattered 
about  the  premises,  where  he  found  a  pocketbook  lying 
on  the  ground.  In  attempting  to  leave  the  pocketbook 
at  the  ticket  oflBce,  which  he  found  closed,  he  got  into  a 
dispute  with  some  of  the  defendant's  employees,  who 
claimed  to  be  the  proper  custodians  of  the  pocketbook, 
and  the  assault  he  complained  of  was  made.  In  the 
course  of  the  opinion,  the  Supreme  Court  stated  the 
law  as  to  lost  property  in  these  words  (italics  ours) : 
*'  *Now,  the  authorities  as  a  general  rule  hold  that 
money  or  other  property  voluntarily  laid  down  and  for- 
gotten is  not,  in  legal  contemplation,  lost,  and  that  the 
owner  of  the  shop,  bank  or  other  place  where  it  is  left 
is  the  proper  custodian  rather  than  the  person  who 
happens  to  discover  it,  as  well  also  as  to  all  other  per- 
sons except  the  owner.' 

**But  plaintiff  insists  that  this  statement  of  the 
law  is  a  mere  dictvm,  made  without  careful  considera- 
tion of  the  cases  cited  in  support  of  it.  Passing  by 
any  discussion  with  plaintiff  as  to  whether  the  propo- 
sition is  dictum,  and  passing  by  any  question  that,  dic- 
tum or  not,  it  is  our  duty  to  follow  it,  an  examination 
of  the  authorities  on  the  question  leaves  no  doubt  that 
what  the  court  stated  in  Hoagland  v.  Amusement  Co. 
has  been  recognized  as  the  law  wherever  a  like  ques- 
tion has  arisen.  It  seems  to  us  that  counsel  treats  too 
lightly  the  distinction  made  between  conditions  in  which 
money  or  other  valuables  may  be  discovered  by  an  al- 

264Mo7 


Digitized  by 


Google 


98         SUPREME  COURT  OF  MISSOURI, 

Foster  y.  Safe  Deposit  Co. 

leged  finder.  Property  may  be  separated  from  the 
owner  by  being  abandoned,  or  lost,  or  mislaid.  In  the 
first  instance,  it  goes  back  into  a  state  of  nature,  or, 
as  is  most  commonly  expressed,  it  returns  to  the  com- 
mon mass  and  belongs  to  the  first  finder,  occupier  or 
taker.  In  the  second  instance,  to  be  lost,  it  must  have 
been  unintentionally  or  involuntarily  parted  with,  in 
which  case  it  is  also  an  object  which  may  be  found  and 
the  finder  is  entitled  to  the  possession  against  every 
one  but  the  true  owner.  But,  if  it  is  intentionally  put 
down,  it  is  not  lost  in  a  legal  sense,  though  the  owner 
may  not  remember  where  he  left  it,  and  cannot  find  it. 
For  Hhe  loss  of  goods,  in  legal  and  common  intend- 
ment, depends  upon  something  more  than  the  knowl- 
edge or  ignorance,  the  memory  or  want  of  memory,  of 
the  owner,  as  to  their  locality  at  any  given  moment.' 
[Lawrence  v.  State,  1  Humph.  228.]  From  these  uni- 
formly recognized  rules  of  law  on  the  subject  of  lost 
property  has  naturally  sprung  the  importance  of  the 
condition  or  situation  in  which  property  is  alleged  to 
have  been  found.  And  the  law  in  this  instance,  as  in 
so  many  others,  founds  its  rule  upon  the  natural  action 
of  men  and  not  upon  a  possibility.  Thus,  articles  of 
property  may  be  such  and  circumstances  may  be  such 
as  to  make  clear  they  have  been  voluntarily  abandoned 
by  the  owner.  But  normally,  men  do  not  voluntarily 
abandon  their  money.  Therefore,  if  money  be  discov- 
ered in  the  highway,  or  on  the  ground,  or  on  the  floor, 
it  will  not  be  considered  as  abandoned,  nor  will  it  be 
considered  as  placed  there  voluntarily,  for  that  would 
be  unnatural,  but  as  having  been  lost — that  is,  casually 
and  unknowingly  dropped.  But  if  it  be  discovered  in 
a  drawer,  or  on  a  table,  it  will  be  considered  as  hav- 
ing been  placed  there  purposely  by  the  owner,  and  it  is 
not  classed  by  the  law  as  lost  property.  The  circum- 
stance of  it  being  afterwards  forgotten  does  not  go 
back  and  characterize  the,  original  act. 
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** Therefore  if  a  person  goes  into  another's  public 
place  to  transact  business  with  him  and  places  his 
money  on  a  table  or  desk  and.  comes  away  forgetting 
he  had  done  so,  he  has  left  it  in  the  possession  of  the 
owner,  or,  as  is  expressed,  he  has  left  it  within  the 
protection  of  the  house.  This  rule  has  been  stated  and 
conceded  to  be  established  law,  in  a  number  of  cases 
where  the  situation  of  the  property  was  such  as  to 
make  it  lost  property.  We  will  first  refer  to  these.  A 
case  referred  to  with  much  frequency  is  that  of  Bridges 
V.  Hawkesworth,  7  Eng.  L.  &  Eq.  424.  There  the  plain- 
tiff, being  in  the  defendant's  public  shop,  found  money 
on  the  floor,  and  it  was  held  he  was  entitled  to  the 
possession  as  finder.  The  court  saying  that  *the  notes 
never  were  in  the  custody  of  the  defendant,  nor  within 
the  protection  of  his  house,  before  they  were  found, 
as  they  would  have  been  had  they  been  intentionally 
deposited  there.'  All  the  cases  (we  have  not  found  an 
exception)  which  recognize  the  right  of  the  finder  of 
property  in  a  public  house  or  place  of  business,  recog- 
nize the  rule  that  if  the  money  is  discovered  on  a 
table,  or  desk,  or  in  a  drawer,  it  is  not  lost  in  a  legal 
sense,  but  is  within  the  possession  and  protection  of 
the  owner  of  the  house. 

**Thus  in  Hamaker  v.  Blanchard,  90  Pa.  St.  377,  a 
servant  found  money  on  the  floor  of  one  of  the  public 
parlors  of  a  hotel,  and  it  was  held  that  she  was  entitled 
to  it  against  every  one  but  the  true  owner,  the  court, 
however,  stating:  'But  property  is  not  lost,  in  the 
sense  of  the  rule,  if  it  was  intentionally  laid  on  a  table, 
counter  or  other  place,  by  the  owner  who  forgot  to 
take  it  away,  and  in  such  case  the  proprietor  of  the 
premises  is  entitled  to  retain  the  custody.  Whenever 
the  surroimdings  evidence  that  the  article  was  depos- 
ited in  its  place,  the  finder  has  no  right  of  possession 
against  the  owner  of  the  building. '  The  same  distinc- 
tion is  made  in  the  instance  of  money  having  been  left 
in  an  old  safe  and  thence  had  slipped  or  been  acci- 
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dently  shoved  in  a  crevice  in  the  safe  and  thus  become 
hidden.  [Durfee  v.  Jones,  11  E.  I.  588.]  And  where 
money  was  found  in  an  envelope  on  the  floor  of  a  paper 
mill,  which  manufactured  paper  from  old  paper,  the 
owner  of  the  mill  claiming  that  he  had  bought  the 
money  with  the  envelope.  [Bowen  v.  Sullivan,  62  Ind. 
281.] 

''But  the  rule  stated  by  the  Supreme  Court  in  the 
Hoagland  case  does  not  depend  for  support  alone  on 
mere  recognition,  as  in  the  foregoing  cases.  It  has 
been  applied  uniformly  in  cases  which  are  like  the  one 
at  bar.  Thus  in  McAvoy  v.  Medina,  11  Allen,  548,  the 
court  said:  'But  this  property  is  not,  under  the  cir- 
cumstances, to  be  treated  as  lost  property  in  that  sense 
in  which  a  finder  has  a  valid  claim  to  hold  the  same 
until  called  for  by  the  true  owner.  This  property  was 
voluntarily  placed  upon  a  table  in  the  defendant's  shop 
by  a  customer  of  his  who  accidently  left  the  same  there 
and  has  never  called  for  it.  The  plaintiff  also  came 
there  as  a  customer,  and  first  saw  the  same  and  took 
it  up  from  the  table.  The  plaintiff  did  not  by  this 
acquire  the  right  to  take  the  property  from  the  shop, 
but  it  was  rather  the  duty  of  the  defendant,  when  the 
fact  became  thus  known  to  him,  to  use  reasonable  care 
for  the  safe-keeping  of  the  same  until  the  owner  should 
call  for  it.'  And  in  Eoncaid  v.  Eaton,  98  Mass.  139, 
the*  court  went  the  length  of  holding  that  even  where 
the  owner  left  his  pocket-book  on  a  desk  in  a  bank,  and, 
supposing  he  had  lost  it,  advertised  a  reward  to  anyone 
who  found  it,  he  who  discovered  it  on  the  desk  was  not 
entitled  to  the  reward  as  it  had  not  been  lost  and  was 
not  found.  The  court  said  that:  'To  discover  an  ar- 
ticle voluntarily  laid  down  by  the  owner  within  a  bank- 
ing house,  and  upon  a  desk  provided  for  the  use  of 
such  persons  having  business  there,  is  not  the  finding 
of  a  lost  article.  The  occupants  of  the  banking  house, 
and  not  the  plaintiff,  were  the  proper  depositaries  of  an 
article  so  left.    The  plaintiff  has  not  established  a  legal 
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right  to  the  reward  according  to  the  terms  by  which 
it  was  offered,  and  therefore  cannot  retain  his  ver- 
dict^ 

*'The  case  of  Loucks  v.  Gallogly,  23  N.  Y.  Siipp. 
126,  bears  great  likeness  to  the  one  before  us.  There 
the  plaintiff  discovered  fifty  dollars  in  bills  on  a  desk 
in  the  National  Exchange  Bank  of  Albany,  and  handed 
it  to  the  bank  teller  to  hold  for  the  owner,  and  none 
made  claim.  Two  years  passed  and  plaintiff  sued  the 
teller.  The  conrt  said  that:  *It  has  been  held  that  in 
order  to  constitute  legal  losing  the  thing  must  have 
been  actually  lost  by  the  owner,  and  not  merely  mis- 
laid; that  is,  he  must  not  voluntarily  and  purposely 
have  laid  it  away  in  a  certain  place  for  a  time,  with 
the  intention  of  retaking  it,  and  then  have  forgotten 
where  he  had  placed  it;  but  it  must  have  involuntarily 
and  accidentally,  as  respects  the  owner,  gotten  out  of 
his  possession.' 

**The  case  of  Deaderick  v.  Oulds,  86  Tenn.  14,  con- 
cerned the  right  to  possession  of  a  lost  log.  It  seems 
that  defendant  found  it  stranded  upon  rocks  in  a 
stream,  and  that  he  turned  it  loose  into  the  stream  to 
float  down  to  his  boom  below;  but  before  it  reached 
j;here  the  boom  broke  and  the  log  floated  onto  and 
lodged  upon  an  island  belonging  to  plaintiff.  Plaintiff 
claimed  it  as  a  lost  log  and  as  owner  of  the  land  upon 
which  it  lodged.  Defendant  claimed  it  as  the  original 
finder  and  took  it  from  the  island ;  whereupon  plaintiff 
brought  replevin.  The  court,  in  the  course  of  an  opin- 
ion by  Justice  Lubton,  now  of  the  United  States  Su- 
preme Court,  said,  in  cases  of  alleged  lost  property, 
that:  *It  is  essential,  however,  in  such  cases  that  the 
property  must  be  found;  that  is,  it  must,  at  the  time 
when  the  finder  came  upon  it,  have  been  in  such  a  sit- 
uation as  to  clearly  indicate  that  it  was  lost,  and  not 
voluntarily  placed  by  the  owner  where  it  was  found,  by 
carelessness  or  forgetfulness.  If  it  was  evidently  laid 
where  it  was  found,  it  then  becomes  the  duty  of  the 
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owner  of  the  premises  to  keep  the  property  for  the 
owner,  as  in  such  eases  he  is  treated  as  a  quasi-bailee, 
and  he  may  maintain  trover  therefor  against  the  finder; 
as  if  a  poeketbook  is  found  upon  a  desk  or  counter  in 
a  store  or  bank,  the  presumption  is  that  the  owner 
placed  it  there  and  forgot  ii^ 

**A  case  to  which  we  have  already  referred  (Law- 
rence V.  State,  1  Humph.  228)  is  a  leading  one  on  this 
subject  At  the  common  law,  lost  property  could  not 
be  the  subject  of  larceny  and  in  that  case  Lawrence 
insisted  the  money  he  was  accused  of  stealing  was  lost. 
The  circumstances  were  that  he  was  a  barber  and  found 
a  poeketbook  containing  $480  in  money,  on  a  table  in 
his  shop.  The  court  denied  his  defense,  and  among 
other  things,  said  that:  *To  place  a  poeketbook  upon 
a  table,  and  to  omit  or  forget  to  take  it  away,  is  not  to 
lose  it  in  the  sense  in  which  the  authorities  speak  of 
lost  property.' 

''The  mind  refuses  consent  to  the  proposition  that 
one  may  go  into  another's  house,  whether  business  or 
residence,  and  take  away  anything  he  discovers  there 
which  does  not  belong  to  the  owner.  If  one  visits  an 
acquaintance  socially  at  his  home,  and  comes  away 
leaving  some  article  on  a  table,  he  has  left  it  in  the 
possession  of  such  acquaintance,  and  it  seems  absurd 
to  say  that  another  visitor  would  have  a  right  to  take 
the  property  from  the  house  under  the  claim  that  he 
had  found  it." 

We  approve  and  adopt  the  foregoing  opinion  of 
the  Kansas  City  Court  of  Appeals,  only  adding  thereto 
a  word  as  to  the  statutes  of  this  State  referring  to 
finders  of  lost  property.  [R.  S.  1909,  sec.  8268  et  seq.] 
These  provisions  of  the  statute  relate  to  the  specific 
duties  of  the  finder  of  lost  personal  property  who  does 
not  know  the  true  owner  and  provide  a  statutory 
method  for  the  acquisition  of  title.  They  are  inappli- 
cable to  the  facts  in  this  case,  because  the  property 
here  was  not  lost.    It  was  merely  left  in  the  construc- 
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tive  possession  of  the  defendant — seemingly  placed  by 
the  owner  on  the  desk  provided  by  the  Safety  Deposit 
Company  for  the  uses  of  its  customers,  and  by  inatten- 
tion or  forgetfulness  not  replaced  in  the  box  from 
which  it  had  been  taken  when  it  was  laid  on  the  desk. 
This  is  the  fair,  natural  and  logical  inference  afforded 
by  the  admitted  facts  and  testimony  in  this  case,  and 
demonstrates  that  the  money  left  was  legally  as  much 
in  the  possession  of  the  defendant  thereafter  as  it  was 
before  being  removed  from  the  safe  deposit  box. 
Hence,  the  plaintiff  only  did  his  duty  when  he  placed 
it  in  the  actual  possession  of  defendant.  The  attitude 
of  the  defendant  is  therefore  that  of  a  lawful  custodian 
of  the  money  for  the  benefit  of  the  true  owner.  This 
trust  it  cannot  repudiate,  and  it  should  exercise  due 
care  to  discover  the  real  owner  and  deliver  the  property 
to  him.  We  do  not  understand  that  appellant  claims 
any  other  rights  in  the  matter,  and  what  we  have  said 
is  simply  to  impress  the  duty  cast  on  it  by  law  to  adopt 
every  means  suggested  by  prudence,  intelligence  and 
good  faith  to  restore  this  money  to  its  rightful  owner. 
The  judgment  of  the  circuit  court  is  reversed.  All 
concur. 


W.  T.  DAMERON  v.  JOHN  N.  HAMHiTON, 
Appellant. 

Division    One,    March    2,    1915. 

LIBEL:  instructions:  Commissions  of  Revenue  Collectors.  In 
an  action  for  libel  for  publish  ig  in  a  newspaper  that  the  plain- 
tiff as  county  collector  had  illegally  retained  county  funds,  an 
instruction  purporting  to  cover  the  whole  case  is  held  incon- 
sistent and  contradictory  in  its  attempts  to  set  out  the  law 
goveming  the  commissions  legally  to  be  retained  by  county 
collectors. 


:  :  :    lliegaliy  Retained:    Fees  for  Col- 

Iscting   Back  Taxes.     Where,  in  an  action  for  libel  for  pub- 
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lishing  in  a  newspaper  that  the  plaintiff  as  county  collector  had 
illegrally  retained  county  funds,  the  defendant  pleaded  the  truth 
of  his  statement,  an  instruction  purporting  to  cover  the  whole 
case  should  direct  the  jury  to  consider,  with  respect  to  the 
illegality  of  the  plaintiff's  acts,  any  evidence  that  he  had 
retained  no  commissions  on  back  taxes  collected  during  his 
incumbency,  since  it  might  thus  appear  that,  whatever  he 
may  have  retained  as  commissions  on  other  funds,  the  general 
balance  was  not  in  favor  of  the  county. 

3.  : : : :  Embezzlement.    Since  Sec 

3562,  R.  S.  1889  (the  same  as  Sec.  1925,  R.  S.  1899,  and  Sec 
4563,  R.  S.  1909),  makes  it  a  felony  for  a  collector  of  the  revenue 
to  retain  unlawfully  any  Bum  in  excess  of  his  commissions 
and  fees,  and  provides  that  his  neglect  or  refusal  to  pay  any^ 
such  excess  shall  be  prima-facie  evidence  of  embezzlement,  an 
instruction  purporting  to  cover  the  whole  case,  in  an  action 
for  libel  for  writing  and  publishing  in  a  newspaper  that  the 
plaintiff  as  county  collector  had  illegally  retained  county  funds, 
to  which  action  the  defendant  pleaded  the  truth  of  his  state- 
ment, should  submit  the  issue  whether  the  plaintiff  was  prima- 
facie  guilty  of  embezzlement  or  whether  he  retained  only  so 
much  as  he  was  lawfully  entitled  to,  and  it  was  error  to 
instruct  that  if  he  retained  more  than  his  due,  such  retention 
was  an  illegal  though  not  a  criminal  act,  and  that  if  the  jury 
found  that  the  defendant  in  his  published  statement  did  not 
BO  use  the  word  "illegally"  as  to  impute  a  crime  to  the  plaintiff 
the  defendant  should  have  the  verdict 


:  :  :  :  "Illegally"  and  "Unlaw- 
fully:" Synonymous  Terms.  The  words  "illegally"  and  "un- 
lawfully" are  synonymous,  and  they  are  frequently  used  inter- 
changeably to  express  the  same  idea. 


6.  :  :  :  :  Retort:  When  Privileged. 

One  who  has  been  attacked  may  retort  upon  his  adversary,  but 
even  in  rebutting  an  accusation  he  muBt  not  intrude  unneces- 
sarily into  the  private  life  of  his  assailant,  or  make  counter- 
charges against  his  character,  imconnected  with  the  original 
charge,  and  accordingly,  in  an  action  for  libel,  the  fact  that  a 
heated  newspaper  controversy,  growing  out  of  the  defendant's 
criticism  of  a  city  council,  had  coQtinued  for  some  time  and 
finally  grown  personal,  does  not  render  privileged  the  defend- 
ant's statement  that  the  plaintiff  as  county  collector  had  illegally 
retained  county  funds,  a  matter  that  had  not  previously  found 
place  in  the  controversy. 

Appeal  from  Randolph  Circuit  Couri — Hon.  A.  H. 
Waller,  Judge. 
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Whitecotton  d  Wight  for  appellant 

(1)  Appellant  insists  that  the  court  committed  no 
error  in  this  case  in  giving  ox  refusing  instructions  on 
behalf  of  the  defendaut,  for  the  reason  that  the  in- 
structions all  taken  together  clearly  submit  the  only 
issues  in  the  case,  namely:  Was  the  article  libelous! 
Was  that  article  true?  (2)  The  respondent  complains 
that  instruction  B  especially  is  misleading  and  confus- 
ing. The  only  thing  as  to  said  instruction  that  the  re- 
spondent complains  of  is  that  the  words  *'or  less  than 
$120,000'*  make  the  instruction  confusing.  The  in- 
struction as  a  whole  clearly  submits  the  proposition 
that  if  the  amount  of  taxes  collected,  with  the  excep- 
tions named,  is  in  excess  of  $80,000  then  the  collector 
was  entitled  to  retain  only  two  and  one-half  per  cent 
as  his  commission  and  did  not  and  could  not  confuse 
any  one  as  the  argument  before  the  jury  at  the  time  by 
counsel  on  both  sides  showed.  The  instruction  was 
harmless,  in  view  of  the  fact  that  the  respondent  ad- 
mitted that  he  had  retained  one-half  per  cent  more 
than  he  should  have,  but  says  it  was  by  reason  of  a 
mistake  of  the  law,  and  by  way  of  further  excuse  says 
he  did  not  take  the  commission  allowed  him  on  back 
taxes.  In  the  light  of  these  admissions,  what  harm  pos- 
sibly could  these  superfluous  words  have  done?  The 
instruction,  as  a  whole  clearly  submitted  the  issue  in- 
tended. (3)  The  appellant  by  instruction  D  clearly 
submitted  the  questions  of  the  truthfulness  of  the  ar- 
ticle and  whether,  if  not  true,  was  it  libelous.  By  this 
instruction,  the  court  substantially  said  that  the  appel- 
lant had  the  right  to  reply  or  even  retort  to  respond- 
ent's article  provided  the  reply  or  retort  was  the  truth 
and  provided  further  that  it  was  not  libelous.  There 
was  no  claim  of  privilege  in  this  instruction.  It  prop- 
erly declares  the  law  in  this  case  and  is  not  prejudi- 
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cial  to  respondent's  right,  especially  as  the  jury  are 
the  sole  judges  of  the  law  of  libel  and  the  facts  that 
constitute  libel.  It  was  their  province  to  say  whether 
the  alleged  libel  was,  in  view  of  all  the  facts  and  cir- 
cumstances, including  the  articles  published,  libelous, 
or,  if  libelous,  whether  it  was  true.  (4)  Furthermore, 
the  verdict  of  the  jury  was  undoubtedly  for  the  right 
party  and  could  not  and  would  not  under  any  instruc- 
tions, have  been  otherwise.  An  article  in  a  newspaper 
called  out  in  answer  to  a  libelous  article  published  by 
the  respondent,  which  does  not  go  beyond  what  would 
ihe  reasonably  expected  from  a  man  who  was  justly  ex- 
asperated, will  not  support  an  action  for  libel.  Meyers 
V.  Kaichen,  75  Mich.  273;  Ritchie  v.  Stains,  73  Mich. 
563.  The  worst  that  can  be  said  against  the  appellant 
is  that  he  permitted  himself  to  be  dragged  into  a  news- 
paper war.  The  evidence  clearly  shows  respondent  to 
be  unfriendly  and  malicious  towards  the  appellant  and 
unceasing  in  his  efforts  to  injure  appellant  in  his  busi- 
ness and  to  provoke  appellant  into  a  newspaper  con- 
troversy by  false,  unjust  and  unkind  accusations  and 
untrue  insinuations  and  reflections  upon  the  physical 
misfortunes  of  the  appellant.  Respondent  also  improp- 
erly and  maliciously  questioned  the  motives  and  pri- 
vate life  of  the  appellant.  At  the  very  outset  of  the 
controversy  the  respondent  declared  himself  ready  for 
**a  frolic  or  a  fight."  He  at  first  writes  under  an 
anonymous  name  in  a  city  where  he  does  not  reside  and 
uses  such  terms  towards  appellant  as  **lame  duck," 
harshly  criticises  the  policy  of  appellant's  paper,  and 
impugns  severely  the  purposes  and  impulses  of  appel- 
lant. His  vituperation  grows  with  each  succeeding  ar- 
ticle ;  he  compares  appellant  to  a  hound ;  and  insinuates 
that  appellant  is  dishonorable,  dishonest  and  unclean, 
and  expressly  charges  appellant's  life  has  been  one  of 
hypocrisy  and  treachery  to  his  home  city.  Finally,  un- 
able longer  to  conceal  his  identity,  he  admits  the  au- 
thorship and  publication  of  the  articles  signed  **01d 
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Timer/'  Then  when  appellant,  for  the  first  time  cog- 
nizant of  the  identity  of  **01d  Timer''  replied  to  re- 
spondent's articles,  respondent  claimed,  as  he  had  no 
doubt  intended  to  claim  from  the  beginning,  that  he  had 
been  libeled. 

E.  J.  Howard  and  James  P.  Boyd  for  respondent. 

(1)  Respondent  contends  that  the  court  committed 
no  error  in  granting  him  a  new  trial  for  the  reason 
that  the  instructions  given  at  appellant's  request  do 
not  define  the  law  of  libel  in  this  State,  and  are  er- 
roneous, and  were  misleading  to  the  jury,  conflicting 
with  each  other,  and  especially  that  instruction  B  was 
conflicting  and  confusing  within  itself.  Instruction  D 
is  not  the  law  of  libel,  nor  is  it  the  law  in  reference  to 
privileged  articles.  The  law  of  this  State  on  the  ques- 
tion of  privileged  articles,  as  a  justification  for  the 
publication  of  an  article,  is  very  clearly  stated  in  the 
case  of  Fish  v.  Pub.  Co.,  102  Mo.  App.  20.  In  this  in- 
struction D,  the  court  plainly  told  the  jury  that  if  the 
article  complained  of  was  a  reply  to  an  attack  on  him 
by  plaintiff,  the  defendant  had  a  right  to  reply  and 
even  retort  upon  the  plaintiff  in  self-defense.  It  did 
not  limit,  as  it  should  have  done,  the  extent  to  which 
one  might  go  in  reply  to  an  article,  which  may  have 
been  a  previous  libel.  The  appellant  seems  to  have 
taken  the  view  that,  because  the  Constitution  of  our 
State  makes  the  jury  the  sole  judges  of  the  law  of  libel 
as  of  the  facts,  they  are  not  bound  by  the  instruc- 
tion of  the  court.  In  the  case  of  Arnold  v.  Jewett,  125 
Mo.  252,  this  court  very  closely  sets  forth  just  how  far 
the  Constitution  makes  the  jury  the  sole  judges  of  the 
law  of  libel  and  of  the  facts.  (2)  A  few  years  ago 
one  of  the  judges  of  this  court,  in  referring  to  an  in- 
struction offered  by  a  trial  court  in  this  State,  denomi- 
nated it  **a  legal  curio."  If  any  instruction  can  thus 
be  denominated,  instruction  B  is  that  one.    Not  only  is 
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it  erroneous,  but  it  is  absolutely  conflicting  and  con- 
tradictory within  itself  in  its  attempted  statement  of 
the  law  in  reference  to  the  fees  allowable  to  county  col- 
lectors as  their  commissions.  If  such  an  instruction 
can  be  said  not  to  be  prejudicial,  and  if  such  an  in- 
struction can  be  said  to  be  a  clear,  terse  statement  of 
the  law,  then  it  would  not  be  possible  to  write  an  in- 
struction that  would  confuse  or  mislead  a  jury,  and 
this  instruction,  coming  within  instructions  by  which 
the  jury  were  bound,  is  sufficiently  prejudicial  to  have 
justified  the  trial  court  in  granting  a  new  trial. 

BATTjEY,  C. — ^Plaintiff  sued  defendant  in  the  cir- 
cuit court  of  Randolph  county,  Missouri,  to  recover 
damages  on  account  of  the  alleged  publication 
of  a  libel  in  defendant's  newspaper.  After  a 
trial  upon  the  merits,  the  jury  returned  a  verdict  for 
defendant.  A  new  trial  was  granted  plaintiff,  and  de- 
fendant appealed  from  an  order  granting  same. 

The  petition  charges  that  on  the  7th  of  April,  1911, 
defendant  was  the  owner  and  publisher  of  the  Hunts- 
ville  Herald,  at  Huntsville,  in  the  county  aforesaid. 
After  setting  out  the  usual  preliminaries,  the  petition 
charges : 

**That  said  defendant  on  the  7th  day  of  April, 
1911,  in  the  issue  of  said  paper  of  said  date,  published 
in  said  paper,  the  Huntsville  Herald,  a  certain  article 
of  and  concerning  the  plaintiff,  which  among  other 
things,  contained  the  following  false,  defamatory,  ma- 
licious and  libelous  language.  To-wit:  *And  again 
when  the  county  court  employed  Judge  W.  P.  Cave  to 
examine  the  tax  books  of  this  county,  and  he  reported 
to  the  county  court  that  W.  T.  Dameron,  the  saintly 
hypocritical,  Bible-back,  amen  comer  model  man,  while 
county  collector  was  shown  by  the  books  to  have  some 
of  the  county  funds,  which  he  had  illegally  retained, 
and  which  we  are  informed,  he  has  never  returned  to 
the  county,  presumably  because  of  some  **poor  little 
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technicality  of  the  law/'  which  all  shows  that  this  great 
pure  man,  W.  T.  Dameron,  to  possess  an  official  rec- 
ord that  should  be  the  pride  of  the  county,  and  worthy 
of  emulation  by  coming  genetrations  of  office  holders.'  " 

It  is  then  averred  in  the  petition,  that  said  publica- 
tion was  false,  and  known  to  be  false  by  defendant 
when  published ;  that  it  was  published  for  the  purpose 
of  injuring  plaintiff  in  his  good  name  and  reputation 
among  his  neighbors,  acquaintances  and  others 
throughout  said  county  and  State;  that  defendant  in- 
tended by  said  false  and  malicious  publication  to 
charge,  and  did  charge,  that  said  Cave  in  his  report 
to  said  court  accused  and  charged  plaintiff  of  being 
gxdlty  of  the  crimes  of  exacting  and  retaining  illegal 
fees  from  said  county,  and  of  being  guilty  of  fraud 
in  office,  while  plaintiff  was  tax  collector  of  said  county, 
and  that  plaintiff  was  subject  to  the  pains  and  penal- 
ties provided  by  the  laws  of  Missouri.  It  is  further 
averred  that  said  publication  did,  and  does,  provoke 
him  to  wrath  and  exposed  him  to  public  hatred,  con- 
tempt and  ridicule ;  that  it  deprived  him  of  the  benefits 
of  public  confidence  and  social  intercourse;  that  the 
same  was  wilfully  and  maliciously  published  and  cir- 
culated by  defendant  as  aforesaid,  among  a  great  num- 
ber of  persons  in  Randolph  and  adjoining  counties  in 
Missouri,  to  the  damage  of  plaintiff  in  the  sum  of 
$20,000. 

Defendant's  answer  contains  a  general  denial  and 
various  other  matters  hereafter  referred  to.  It  avers 
that  defendant  was  bom  and  reared  in  Randolph  coun- 
ty, Missouri ;  that  he  was  admitted  to  the  bar  in  1875, 
and  since  that  date  has  been  a  practicing  lawyer  in 
said  county;  that  during  said  period  he  had  held  va- 
rious offices  of  trust,  among  which  was  that  of  recorder 
of  deeds  of  said  county,  from  1891  to  1899. 

It  is  alleged  that  on  February  1,  1911,  the  plain- 
tiff sold  and  delivered  to  defendant  the  Huntsville 
Herald,  a  newspaper  published  in  Huntsville,  in  said 
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county,  together  with  the  machinery,  etc.,  belonging  to 
said  office,  for  a  consideration  of  $7500 ;  that  included 
in  said  sale,  was  the  good  will  of  said  paper ;  that  since 
said  date,  the  defendant  has  been  the  owner  and  pub- 
lisher of  said  paper;  that  on  the  7th  of  April,  1911, 
and  for  a  long  time  prior  thereto,  the  defendant  and 
plaintiff  had  been  unfriendly  and  not  on  intimate  terms. 

It  appears  from  the  answer,  that  on  the  17th  of 
February,  1911,  the  defendant  published  in  his  paper 
an  editorial  commenting  upon  the  manner  in  which  the 
city  officials  of  Huntsville  were  managing  and  control- 
ling the  electric  light  plant  and  the  money  derived  from 
the  sale  of  bonds  belonging  to  said  city.  After  the  ap- 
pearance of  this  criticism,  the  answer  discloses  that  the 
city  council  of  Huntsville,  on  February  24,  passed  a 
resolution  inviting  defendant  to  examine  into  the  offi- 
cial records  and  acts  of  said  council,  and  requesting 
him  to  point  out  wherein  the  council  had  not  been  true 
to  the  trust  imposed  on  them  by  the  people. 

On  February  21, 1911,  the  plaintiff,  under  the  nom 
de  plume  of  **01d  Timer,"  caused  to  be  published  in 
the  Moberly  Democrat  an  article  criticising  defendant 
and  purporting  to  defend  the  members  of  the  city  coun- 
cil in  respect  to  their  conduct,  etc.  Said  article  con- 
tained alleged  statements  of  members  of  the  council  in 
regard  to  their  views  of  the  publication  made  by  de- 
fendant criticising  their  acts,  etc.  (There  was  noth- 
ing in  this  article  which  in  any  manner  referred  to 
the  report  made  by  Mr.  Cave  hereafter  referred  to.) 
The  answer  avers  that  the  article  by  **01d  Timer"  of 
February  21,  supra,  was  published  by  plaintiff  for  the 
express  purpose  of  provoking  defendant  to  wrath,  to  a 
newspaper  controversy,  and  for  the  purpose  of  harass- 
ing, worrying  and  injuring  defendant  in  his  business 
in  the  operation  of  said  newspaper  plant,  etc. 

On  the  24th  of  February,  1911,  defendant  published 
in  said  Herald,  in  reply  to  the  last  article  of  **01d 
Timer,"  the  following: 
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**The  Moberly  Democrat's  correspondent  in  this 
city,  judging  from  its  bawling,  in  that  paper  of  the 
21st,  seems  to  be  in  the  condition  of  the  suckling  calf, 
that  has  lost  its  mother  and  is  hungry  for  attention. 
Be  patient,  when  the  Herald  has  the  time  and  space  to 
spare  from  furnishing  its  readers  with  all  the  news  we 
will  give  you  some  attention  if  necessary." 

The  answer  further  avers  that  on  February  26, 
^'Old  Timer''  published  in  the  above  Democrat  another 
article  referring  to  the  last  publication  of  defendant, 
and  indulged  in  some  strictures  as  to  defendant's  con- 
duct in  printing  same,  and  in  respect  to  his  criticism 
of  the  city  council  aforesaid. 

On  March  6,  under  the  caption  of  **News  of  Hunts- 
ville,"  the  plaintiff,  under  the  nom  de  plume  of  **01d 
Timer,"  caused  to  be  published  in  said  Democrat  a 
lengthy  article  criticising  defendant  in  regard  to  his 
<;onduct  toward  the  city  coimcil,  and  in  this  communica- 
tion purported  to  give  the  views  of  certain  members  of 
the  council  in  regard  to  defendant's  criticism  of  their 
acts.  The  members  of  the  city  council  referred  to 
purported  in  said  article  to  give  their  views  of  the 
<5ontroversy  between  defendant  and  themselves,  and 
undertook  to  explain  what  had  been  done  with  refer- 
ence to  the  city  affairs. 

On  March  10,  1911,  defendant,  under  the  caption 
of  **The  Odiousness  of  Anonymous  Correspondence," 
published  in  said  Herald  a  vitriolic  attack  upon  the 
authors  of  anonymous  communications,  and  especially 
''Old  Timer."  On  March  14,  the  plaintiff  as  **01d 
Timer"  replied  in  the  Moberly  Democrat  to  the  last 
attack,  and  indulged  in  some  personal  criticisms  of  de- 
fendant in  respect  to  his  attack  upon  **  Anonymous 
Correspondence. ' '  In  this  communication  the  plaintiff 
denied  that  he  had  made  any  attack  upon  defendant  or 
slandered  him.  On  the  24th  of  March,  defendant  pub- 
Ushed  in  said  Herald  an  article  entitled  **Will  History 
Repeat  Itself  I"    This  communication  indulges  in  caus- 
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tic  and  severe  criticism  of  **01d  Timer''  and  seems  to 
partake  of  a  personal  controversy,  more  than  a  discus- 
sion of  any  matters  in  which  the  public  are  concerned. 

The  answer  then  avers  that  on  March  30  **01d 
Timer''  published  in  the  Democrat  aforesaid  an  article 
designating  defendant  as  a  '*lame  duck"  proprietor  of 
the  Herald.  This  article  purported  to  be  a  reply  to 
the  preceding  one  of  the  defendant,  and  indulged  in 
a  great  deal  of  criticism  of  defendant's  conduct  and 
the  language  used  by  him  in  reference  to  **01d 
Timer's"  communications.  It  likewise  referred  to  de- 
fendant's alleged  action  in  failing  to  pay  a  certain  tax 
imposed,  for  the  purpose  of  stamping  out  smallpox, 
etc.  This  article  likewise  intimated  that  there  was 
something  in  defendant's  life  which  he  could  not  afford 
to  have  made  public,  but  said  he  would  not  enter  into  a 
discussion  of  this  matter  unless  compelled  to  do  so. 
This  communication  was  signed  by  the  plaintif,  and  it 
was  admitted  therein  that  all  the  preceding  articles 
under  the  nam  de  plume  of  **01d  Timer"  had  been 
written  by  him.  After  the  publication  of  this  letter,  the 
defendant,  according  to  the  answer,  replied  to  same  in 
the  Herald  on  April  7, 1911,  and  a  portion  of  this  com- 
munication is  made  the  basis  of  plaintiff's  action  as 
shown  by  the  petition. 

Defendant's  answer  avers,  that  in  using  the  alleged 
libelous  language  set  out  in  plaintiff's  petition,  he  con- 
veyed, and  intended  to  convey,  the  fact  that  plaintiff 
had  retained  funds  as  the  commissions,  which  he  by 
law  was  not  authorized  to  do,  and  had  not  since  said 
report  turned  said  funds  into  the  county  treasury; 
that  he  had  failed  and  refused  to  make  a  correct  state- 
ment to  said  county  court  after  learning  from  the  re- 
port of  Mr.  Cave  that  such  settlements  were  incorrect ; 
that  such  oflScial  conduct  and  official  record  was  not 
worthy  of  emulation  and  the  people  of  the  county  were 
not  proud  of  such  a  record ;  all  of  which  he  alleges  was 
true  and  the  defendant  believed  it  to  be  true  at  the 
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time  the  same  was  published;  that  the  same  is  not  li- 
belous when  properly  seen  and  understood,  in  view  of 
all  the  facts  herein  mentioned  and  set  out  in  said  arti- 
cles and  made  in  said  report 

It  is  further  averred  in  said  answer  that  he  was 
induced  to  publish  the  said  alleged  libelous  article  by 
reason  of  the  report  of  Judge  Cave  and  the  editorial 
that  appeared  in  the  Huntsville  Herald  when  owned  and 
edited  by  the  plaintiff,  and  which  was  published  in 
said  paper  on  December  6, 1907 ;  that  but  for  said  con- 
duct of  plaintiil,  said  article  and  extract  would  never 
have  been  published  by  defendant;  that  said  articles 
published  by  plaintiff  in  the  Democrat  aforesaid,  were 
designed  by  him  to  call  public  attention  to  his  own 
grievances  and  wrongs  of  those  for  whom  he  had  as- 
sumed to  act  without  authority  through  motives  of 
ill  will,  envy  and  jealousy,  and  thereby  injured  de- 
fendant, provoked  him  to  wrath,  and  caused  him  to  be 
embroiled  in  a  newspaper  controversy ;  that  thereupon 
by  reason  of  the  foregoing,  defendant  was  warranted 
in  writing  and  publishing  said  alleged  libelous  article 
in  comment  and  condemnation  of  plaintiff's  acts  and 
conduct;  that  said  articles  were  published  in  the  rea- 
sonable defense  of  his  own  standing,  conduct  and  course 
in  life,  and  in  defense  of  his  own  good  name  and  repu- 
tation, and  against  plaintiff's  said  alleged  libelous  ar- 
ticles. 

It  is  further  averred  that  the  publications  of  the 
communications  by  plaintiff  in  the  Democrat  aforesaid, 
constitute  a  provocation  to  the  defendant  for  the  al- 
leged libel  complained  of  in  the  petition.  The  answer 
avers  that  said  publications  made  by  him  were  with- 
out any  malice  against  the  plaintiff  and  without  any 
purpose  or  intention  on  his  part  to  injure  him  person- 
ally or  otherwise ;  that  he  did  not  believe,  and  does  not 
now  believe,  under  the  circumstances  and  facts,  that 
said  extract  contained  criticisms  beyond  the  bounds  of 
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reason,  and  he  avers  that  the  same  were  warranted  by 
plaintiff's  conduct  in  the  publishing  of  the  articles  in 
the  communications  aforesaid. 

The  answer  pleads,  that,  the  course  and  conduct  of 
plaintiff  toward  defendant  prior  to  the  publication  of 
said  alleged  libelous  article ;  said  articles  and  publica- 
tions, made  by  plain tiflf  against  defendant;  the  report 
of  Judge  Cave  aforesaid;  the  admissions  of  plaintiff 
AS  to  said  report  made  in  said  article  published  by  him 
as  alleged,  and  the  facts  and  circumstances  before  set 
out,  constitute  a  complete  defense  to  plaintiff's  alleged 
cause  of  action.  The  answer  concludes  with  the  fol- 
lowing allegation: 

'*The  defendant  for  another  and  further  answer 
and  defense  to  plaintiff's  alleged  cause  of  action  set 
out  in  plaintiff's  petition,  says  that  the  statement  in 
said  extract,  which  plaintiff  alleged  in  his  petition  to 
be  libelous,  was  in  fact  true  when  made." 

The  reply  was  a  general  denial  of  the  allegation  of 
defendant's  answer.  The  record  discloses  that  the  pub- 
lications as  set  out  in  defendant's  answer  are  substan- 
tially correct  and  were  published  in  the  Moberly  Dem- 
ocrat and  on  the  dates  heretofore  referred  to. 

In  passing,  it  should  be  kept  in  mind  that  the  pub- 
lications relating  to  the  city  council,  its  conduct  of  the 
city  affairs,  and  the  publications  of  plaintiff  in  his  per- 
sonal criticism  of  defendant,  do  not  in  any  manner  re- 
fer to  the  report  made  by  Judge  Cave  to  the  county 
oourt,  in  reference  to  moneys  collected  by  plaintiff  as 
-collector  of  said  county,  and  a  portion  of  which  it  is 
claimed  he  withheld  illegally.  We  refer  to  this  matter 
here  in  order  that  the  instructions  given  by  the  court 
may  be  considered  in  reference  to  the  facts. 

The  plaintiff  at  the  trial  introduced  a  large  num- 
ber of  witnesses  tending  to  show  that  his  reputation 
for  honesty,  integrity,  good  citizenship,  etc.,  was  good. 
Many  of  these  witnesses  likewise  gave  it  as  their  opin- 
ion that  plaintiff's  character  was  equally  as  good  after 
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the  publication  of  the  alleged  libelous  article  com- 
plained of  as  it  was  before,  and  there  was  some  testi- 
mony tending  to  show  some  injury  to  plaintiff  by  rea- 
son of  such  publication,  but  as  the  jury  returned  a  ver- 
dict for  defendant  this  question  is  not  material  on  the 
present  record. 

On  the  foregoing  facts,  the  court  gave  a  number  of 
instructions  in  behalf  of  the  respective  parties,  and  the 
jury  returned  a  verdict  in  favor  of  defendant.  Plain- 
tiff filed  a  timely  motion  for  new  trial  and  specified 
therein  eleven  grounds  of  complaint.  The  court  below 
sustained  said  motion  in  part  and  granted  plaintiff  a 
new  trial  on  account  of  the  giving  of  defendant's  in- 
structions B,  C,  D,  and  F.  No  aflSrmative  ruling  was 
made  by  the  court  on  the  other  grounds  specified  there- 
in. 

This  case  is  here  upon  defendant's  appeal  from  an 
order  granting  plaintiff  a  new  trial.  It  was  sustained 
on  account  of  alleged  errors  in  the  giving,  at  the  in- 
stance of  defendant,  of  instructions  B,  C,  D,  and  F  over 
the  objections  of  plaintiff.  We  will  consider  the  above 
instructions  in  the  order  presented 

I.    Instruction  B  reads  as  follows : 

'*The  court  instructs  the  jury  that  under  the  law 
of  this  State  the  truth  of  the  words  charged  to  be  libel- 
ous is  a  complete  defense;  and  you  are 
Instructions:  further  instructed  that  in  counties  where 
Commissions:  the  total  taxes  and  licenses  levied  any  one 
mrgriiy  y^^^  ^^  $80,000  or  less  than  $120,000  the 

Retained,  county  Collector  is  entitled  to  a  commis- 

sion of  three  per  cent  on  all  such  levy  ex- 
cept for  the  railroad  and  telegraph  taxes,  for  which 
one  per  cent  commission  is  allowed,  but  when  the 
amount  of  such  levy  is  more  than  $80,000,  then  a  com- 
mission of  two  and  one-half  per  cent  is  allowed  and 
one  per  cent  on  the  railroad  and  telegraph  taxes  on  the 
amount  collected.    Now,  if  you  find  from  the  evidence 
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that  the  total  taxes  and  licenses  levied  and  to  be  col- 
lected for  any  year  while  the  plaintiff  was  collector, 
except  amount  of  back  taxes  collected,  exceeded  the  snm 
of  $80,000,  and  that  the  plaintiff  during  any  one  or 
more  of  such  years  when  the  said  amount  was  in  excess 
of  $80,000,  retained  three  per  cent  on  any  amount  of 
the  taxes  and  licenses  collected  by  him,  other  than 
back  taxes,  then  such  retention  of  said  three  per  cent 
was  in  law  an  illegal  act  on  the  part  of  the  plaintiff, 
although  it  was  not  a  criminal  act,  and  if  you  find  that 
said  defendant  wrote  and  published  in  said  article  that 
plaintiff  had  illegally  retained  funds  belonging  to  the 
county,  and  that  defendant  used  said  word  *  illegally' 
in  such  a  sense  and  connection  as  not  to  impute  to  plain- 
iflf  a  crime,  and  such  writing  and  publication  was  true, 
then  your  duty  is  to  find  a  verdict  for  the  defendant. ' ' 

This  instruction  is  complete  within  itself,  and  au- 
thorized a  verdict  in  behalf  of  defendant  if  the  jury 
found  in  favor  of  the  latter  upon  the  issues  presented 
therein. 

In  order  that  such  an  instruction  should  stand  the 
test  of  judicial  criticism,  it  must  be  consistent  within 
itself,  and  must  reasonably  cover  the  issues  presented 
by  the  opposing  parties.  If  its  provisions  are  incon- 
sistent, contradictory,  or  exclude  from  the  considera- 
tion of  the  jury  vital  issues  in  the  case,  and  it  authorizes 
a  recovery  without  any  reference  thereto,  it  should  be 
condemned.  [Goetz  v.  Railroad,  50  Mo.  1.  c.  474;  Fitz- 
gerald V.  Hayward,  50  Mo.  516 ;  Bluedom  v.  Railroad, 
108  Mo.  439;  State  v,  Lentz,  184  Mo.  223;  State  v.  Hel- 
ton, 234  Mo.  559,  564;  State  v,  Stubblefield,  239  Mo. 
526;  Patterson  v.  Evans,  254  Mo.  1.  c.  303;  Pybum  v. 
Kansas  City,  166  Mo.  App.  1.  c.  152 ;  Riegel  v.  Loose- 
Wiles  Co.,  169  Mo.  App.  513;  Kelley  v.  St.  Joseph,  170 
Mo.  App.  1.  c  360-1.] 

The  trial  below  took  place  on  October  11,  1911. 
The  first  portion  of  instruction  B,  supra,  attempted  to 
inform  the  jury  as  to  the  amount  of  commission  plain- 
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tiflf  was  authorized  to  charge  under  the  law  as  it  then 
stood,  instead  of  at  the  time  when  the  settlements  were 
made.  The  record  discloses  that  plaintiff  held  the  of- 
fice of  comity  collector  from  1895  to  1899.  The  Re- 
vised Statutes  of  1889  were  in  operation  during  said 
period. 

Section  11481,  Revised  Statutes  1909,  reads  as  fol- 
lows: 

**The  collector  shall  receive  as  full  compensation 
for  his  services  in  collecting  the  revenue,  except  back 
taxes,  the  following  commissions  and  no  more :    .    .    . 

**Vn.  In  all  counties  wherein  the  total  amount  of 
all  such  taxes  and  licenses  levied  for  any  one  year 
exceeds  $60,000  and  is  less  than  $80,000,  a  commission 
of  four  per  cent,  on  the  first  $60,000  collected  and  one- 
half  of  one  per  cent  on  whatever  amount  may  be  col- 
lected over  $60,000. 

**Vni.  In  all  counties  wherein  the  total  amount 
of  all  such  taxes  and  licenses  levied  for  any  one  year 
exceeds  $80,000  and  is  less  than  $120,000,  a  commission 
of  three  per  cent  on  the  first  $80,000  collected  and  one 
and  one-half  per  cent  on  whatever  amount  may  be  col- 
lected over  $80,000.'' 

Section  7640,  Revised  Statutes  1889,  which  was 
carried  into  the  revision  of  1899  without  any  changes, 
and  there  known  as  section  9260,  reads  as  follows  : 

**The  collector  shall  receive  as  full  compensation 
for  his  services  in  collecting  the  revenue,  except  back 
taxes,  the  following  commissions  and  no  more:    •    .    . 

**Vn.  In  all  counties  wherein  the  total  amount  of 
all  such  taxes  and  licenses  levied  for  any  one  year  ex- 
ceeds $60,000  and  is  less  than  $80,000,  a  commission  of 
three  per  cent  on  the  amount  collected. 

**Vlll.  In  all  counties  wherein  the  total  amount 
of  all  such  taxes  and  licenses  levied  for  any  one  year 
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exceeds  $80,000,  and  is  less  than  $120,000,  a  commis- 
sion of  two  and  one-half  per  cent  on  the  amount  col- 
lected.'' 

The  first  part  of  instruction  B  reads  as  follows : 

^*And  you  are  further  instructed  that  in  counties 
where  the  total  taxes  and  licenses  levied  any  one  year  is 
$80,000  or  less  than  $120,000  the  county  collector  ia 
entitled  to  a  commission  of  three  per  cent  on  all  such 
levy  except  for  the  railroad  and  telegraph  taxes,  for 
which  one  per  cent  commission  is  allowed." 

That  part  of  said  instruction  above  quoted  in 
plain,  unequivocal  language  told  the  jury  that  if  plain- 
tiff's collections  amounted  to  $80,000  or  more,  and  were 
less  than  $120,000  in  any  one  year,  he  was  entitled  to 
three  per  cent  thereon,  except  for  railroad  and  tele- 
graph taxes. 

The  instruction,  in  respect  to  foregoing  matter,, 
did  not  properly  declare  the  law  of  either  1889, 1899  or 
1909  as  above  quoted,  in  regard  to  the  amount  of  com- 
mission plaintiff  was  authorized  to  charge  upon  his  an- 
nual collections.  After  having  misinformed  the  jury 
as  to  the  law  when  plaintiff's  settlements  were  made 
between  1895  and  1899,  the  central  portion  of  said  in- 
struction continues  as  follows: 

*^But  when  the  amount  of  such  levy  is  more  than 
$80,000,  then  a  commission  of  two  and  one-half  per 
cent  is  allowed  and  one  per  cent  on  the  railroad  and 
telegraph  taxes  on  the  amount  collected." 

The  two  sections  of  instruction  B  above  quoted 
are  plainly  contradictory  and  are  in  direct  conflict  with 
each  other.  Instead  of  being  a  guide  to  the  jury  in 
reaching  a  proper  conclusion  as  to  the  law  of  the  case, 
it  was  well  calculated  to  have  directly  the  opposite 
effect,  and  to  confuse  the  jury.  The  subsequent  portion 
of  said  instruction  on  this  subject  is  still  more  confus- 
ing. It  reads:  *'Now,  if  you  find  from  the  evidence 
that  the  total  taxes  and  licenses  levied  and  to  be  col- 
lected for  any  year  while  the  plaintiff  was  collector^ 
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except  amount  of  back  taxes  collected,  exceeded  the 
sum  of  $80,000,  and  that  the  plaintiff  during  any  one 
or  more  of  such  years  when  the  said  amount  was  in 
excess  of  $80,000,  retained  three  per  cent  on  any 
amount  of  the  taxes  and  licenses  collected  by  him,  other 
than  back  taxes,  then  such  retention  of  said  three  per 
cent  was  in  law  an  illegal  act  on  the  part  of  the  plain- 
tiff, although  it  was  not  a  criminal  acf 

The  first  part  of  the  instruction  gave  the  jury  to 
understand  that  plaintiff  was  lawfully  entitled  to  three 
per  cent  commission,  except  on  railroad  and  telegraph 
taxes,  upon  his  annual  collections  ranging  from 
$80,000  to  $120,000,  while  the  latter  portion,  above 
quoted,  informed  the  jury  that  the  charging  of  three 
per  cent  under  such  circumstances  was  illegal,  though 
not  a  criminal  act.  The  instruction  is  not  only  mislead- 
ing, inconsistent  with  itself  and  contradictory,  in  re- 
spect to  above  matters,  but  does  not  properly  declare 
the  law  of  the  case. 

Defendant,  in  using  the  alleged  libelous  language 
quoted  in  the  petition,  said,  in  speaking  of  Judge  Cave : 
**He  reported  to  the  county  court  that  W. 
c^fT  tin  ^'  I^^^^ron,     .     .     .     while  county  col- 

Back  Taxes,  lector,  was  shown  by  the  books  to  have 
some  of  the  county  funds,  which  he  had 
illegally  retained,  and  which  we  are  informed  he  has 
never  returned  to  the  county." 

The  answer  concludes  as  follows:  ''The  defend- 
ant for  another  and  further  answer  and  defense  to 
plaintiff's  alleged  cause  of  action  set  out  in  plaintiff's 
petition,  says,  that  the  statement  in  said  extract,  which 
plaintiff  alleged  in  his  petition  to  be  libelous,  was  in 
fact  true  when  made." 

Said  instruction  concludes  as  follows:  ''And  if 
you  find  that  said  defendant  wrote  and  published  in 
said  article  that  plaintiff  had  illegally  retained  funds 
belonging  to  the  county,  and  that  defendant  used  said 
word  'illegally'  in  such  a  sense  and  connection  as  not 
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to  impute  to  plaintiff  a  crime,  and  such  writing  and 
publication  was  true,  then  your  duty  is  to  find  a  verdict 
for  the  defendant,'* 

In  the  conclusion  of  his  answer,  defendant  charges 
that  plaintiff  did  illegally  retain  county  funds,  which 
he  never  retu/rned  to  the  covmiy. 

On  turning  to  the  report  of  Judge  Cave  to  the 
county  court  of  date  November  26,  1907,  read  in  evi- 
dence, we  find  that  plaintiff's  name  is  not  mentioned 
therein,  nor  is  there  any  intimatioli  found  in  said  re- 
port  that  plaintiff  retained  more  than  was  due  him  in 
the  settlement  with  the  county  court.  In  order  to  fill 
up  this  gap  in  the  chain  of  testimony,  the  defendant 
read  in  evidence  an  editorial  written  by  plaintiff,  and 
published  in  the  Herald  while  he  was  owner,  comment- 
ing on  Judge  Cave's  report  as  follows: 

**The  Herald  understands  that  Judge  Cave's  in- 
vestigation covered  the  period  or  terms  of  four  former 
collectors,  Ratliff,  Dameron,  Hogue  and  Grimes,  and 
that  he  found  that  Batliff  and  Dameron  had  been  al- 
lowed three  per  cent  on  one  year's  collections  each 
when  only  two  and  one-half  per  cent  should  have  been 
charged.  ...  In  four  years  of  oflSce,  Dameron 
collected  about  $30,000  in  back  taxes,  at  three  per  cent, 
of  this  amount  he  was  eititied  to  (but  did  not  get)  $900, 
but  the  county  got  it  all  and  was  the  gainer,  and  Dam- 
eron the  loser  by  $500." 

Turning  to  the  back  tax  law  in  existence  from 
1895  to  1899;  we  find  that  section  7688,  Revised  Stat- 
utes 1889  (carried  into  the  Revision  of  1899,  without 
change,  as  section  9309),  provides  that,  **Fees  shall  be 
allowed  for  services  rendered  under  the  provisions  of 
this  chapter  as  follows:  To  the  collector  .  .  . 
four  per  cent  on  all  sums  collected." 

This  court  in  the  well  considered  case  of  State  ex 
rel.  Shannon  County  v.  Hawkins,  169  Mo.  618,   said: 

*^This  action  requires  at  our  hands  a  construction 
of  sections  7640  and  7688,  Revised  Statutes  1889,  now 
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sections  9260  and  9309,  Revised  Statutes  1899.  Defend- 
ant Hawkins  was  elected  in  1896  and  was  collector  of 
revenue  for  Shannon  connty  for  1897  and  1898.^^ 

The  question  before  the  court  was  whether  the  col- 
lector was  entitied  to  a  commission  of  four  per  cent 
on  collections  for  hack  taxes,  in  addition  to  the  general 
commission  provided  in  section  7640,  Revised  Statutes 
1889.  The  conclusion  reached  in  the  Hawkins  case 
meets  with  our  approval.  It  was  held  that  Hawkins 
was  entitled  to  the  four  per  cent  on  back  taxes,  in  addi- 
tion to  the  commission  allowed  under  section  7640, 
supra.  It  was  decided  in  1902;  and  the  Legislature 
since  said  date  has  seemed  to  be  satisfied  with  the  con- 
struction given  the  above  law,  as  no  substantial  changes 
have  been  made  in  respect  to  same  (see  sections  11481 
and  11511,  Revised  Statutes  1909). 

If  it  be  true  that  plaintiff  collected  $30,000  of  back 
taxes  during  his  term  as  collector,  and  that  he  retained 
no  part  of  the  four  per  cent  commission  allowed  him 
under  section  7688,  Revised  Statutes  1889,  in  addition 
to  the  commission  allowed  by  section  7640,  Revised 
Statutes  1889,  then  it  becomes  a  pertinent  inquiry  in 
the  case,  as  to  whether  plaintiff  retained  illegal  com- 
missions, if  allowed  the  benefit  of  his  four  per  cent  on 
said  $30,000  of  back  taxes  collected  by  him.  If  he  paid 
over  the  money,  including  his  commission,  he  would 
not  now  be  entitled  to  recover  any  portion  of  it  paid 
under  a  mistake  of  law.  [Hethcock  v.  Crawford  Coun- 
ty, 200  Mo.  170;  State  ex  rel.  v.  Shipman,  125  Mo.  436.] 
He  would  be  entitled  however,  under  the  law,  to  have 
the  jury  legally  instructed  as  to  what  facts  were  nec- 
essary to  show  that  plaintiff  had  retained  county 
funds  illegally,  etc. 

If  plaintiff  actually  collected  back  taxes  during 
his  term  as  collector,  and  retained  no  part  of  his  com- 
mission when  settling  with  the  county  court  or  other 
authorities,  he  was  entitled  to  have  the  instruction 
covering  the  whole  case  inform  the  jury  that  his  com- 


Digitized  by 


Google 


122        SUPREME  COURT  OF  MISSOUBI, 

Dameron  y.  Hamilton. 

mission  on  the  back  taxes  collected  should  be  con- 
sidered  in  determining  whether  the  county  had  re- 
ceived more  than  it  was  entitled  to  in  its  settlements 
with  him.  The  foregoing  instruction  authorized  the 
jury  to  find  against  plaintiff  in  regard  to  his  retain- 
ing funds  illegally,  although  his  unpaid  commissions 
on  back  tax  collections  might  have  been  more  tha/n 
sufficient  to  square  him  with  the  county. 

Having  reached  the  conclusion  that  defendant's 
instruction  B  was  clearly  erroneous,  as  well  as  contra- 
dictory, we  have  deemed  it  •  proper  to  call  at- 
tention to  the  questions  heretofore  discussed,  in 
order  that  the  court,  in  the  retrial  of  the  cause,  may 
duly  consider  the  same. 

II.     The  latter  part  of  instruction  B,  supra,  in- 
formed the  jury,  that  if  the  taxes  collected  by  plaintiff 
as  collector,  exclusive  of  the  back  taxes. 
Embezzlement:      exceeded  $80,000  for  any  one  year,  and 
Evidence.  plaintiff  retained  three  per  cent  com- 

mission thereon,  the  said  act  in  retain- 
ing said  three  per  cent  was  illegal,  though  not  a  crimi- 
nal act.  If  plaintiff  was  only  entitled  to  retain  two 
and  one-half  per  cent  on  said  sum,  and  wilfully  re- 
tained three  per  cent  as  aforesaid,  when  nothing  was 
due  him  above  said  two  and  one-half  per  cent,  then 
prima  facie  plaintiff  was  guilty  of  a  felony.  Section 
3562,  Eevised  Statutes  1889  (the  same  as  section  1925, 
Eevised  Statutes  1899,  and  4563,  Eevised  Statutes 
1909),  reads  as  follows:  '*If  any  collector  of  revenue, 
.  .  .  whose  compensation  or  salary  is  fixed  or  lim- 
ited by  law,  and  who  is  required  to  account  for  and 
pay  into  the  treasury  of  the  State,  ...  of  which 
he  is  such  oflScer,  any  and  all  fees  and  emoluments  re- 
ceived in  his  oflBcial  capacity,  or  on  account  of  his 
oflBce,  which  shall  be  in  excess  of  the  sum  allowed  to 
such  oflScer,  shall  wilfully  neglect  or  refuse  to  keep  and 
render  a  true  account  of  the  moneys,  fees  and  emolu- 
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ments  so  earned  and  received  by  him,  or  shall  unlaw- 
fully retain,  use  or  withhold  the  same,  or  any  part 
thereof,  in  excess  of  the  amount  justly  due  and  allowed 
to  him  by  law,  every  such  oflScer  so  offending  shall  be 
deemed  guilty  of  a  felony,  and  a  neglect  or  refusal 
to  pay  over  said  excess  of  fees  or  moneys  at  the  proper 
time,  or  on  demand,  shall  be  deemed  prima-facie  evi- 
dence of  his  having  embezzled  and  converted  the  same 
to  his  own  use;  aud  every  person  who  shall  be  con- 
victed under  any  of  the  provisions  of  this  section 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  exceeding  five  years." 

In  the  alleged  libelous  article  complained  of  in  the 
petition,  plaintiff  was  charged  with  illegally  retaining 
funds  as  county  collector.  The  words  U- 
Unlawfully!"  legally  and  unlawfully  as  used  in  said 
section  3562,  Revised  Statutes  1889,  are 
synonymous  terms,  and  are  frequently  used  inter- 
changeably to  express  the  same  idea. 

If  plaintiff  retained  the  three  per  cent  in  any  year 
when  the  collections  for  said  year,  aside  from  back 
taxes,  exceeded  $80,000,  aud  there  was  nothing  due  hJTn 
from  commissions  or  otherwise  as  collector  from  some 
other  source,  then  he  was  prima-facie  guilty  of  embez- 
zlement under  section  3562,  supra.  If,  on  the  other 
hand,  the  commissions  due  him  under  section  7640, 
supra,  when  added  to  his  commission  of  four  per  cent 
allowed  on  back  taxes,  were  in  excess  of  the  amount 
retained  by  him,  then  he  was  not  guilty  of  retaining 
county  funds  illegally,  under  such  circumstances.  In 
Hethcock  v.  Crawford  County,  200  Mo.  1.  c.  175,  this 
court,  speaking  through  Judge  Lamm,  upon  this  sub- 
ject, said:  *'The  manifest  theory  of  the  statutes  is 
that  the  collector  report  his  commissions  in  his  settle- 
ments, and  that  it  is  his  privilege  and  duty  to  keep  back 
the  commissions  allowed  by  the  law  on  tax  collections 
and  not  the  county  court's  duty  to  see  that  he  does. 
The  county  court  does  not  prepare  his  settlements, 
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nor  does  it  furnish  the  data  therefor.  The  county  court 
does  not  allow  his  commissions ;  it  has  no  lot  or  part  in 
that;  the  law  allows  them  on  settlements  and  state- 
ments made  by  him.  .  .  .  The  law  presumes  an 
officer  does  his  duty.  His  duty  in  this  case,  under  the 
law,  was  to  keep  back  his  commission  on  back  taxes." 

If  the  county  and  State  got  all  they  were  entitled 
to  from  plaintiff  as  collector,  then  he  was  not  guilty  of 
retaining  funds  that  belonged  to  the  county  or  State. 
If,  on  the  other  hand,  he  retained  funds  of  the  county 
or  State,  which  he  received  as  collector  and  which  he 
knew  were  in  excess  of  that  which  was  due  him,  then  he 
was  subject  to  the  penalties  prescribed  by  section  3562, 
Revised  Statutes  1889,  supra.  Instruction  B  was  in- 
tended to  cover  the  whole  case,  and  authorized  a  re- 
covery within  itself.  It  should  have  submitted  to  the 
jury  the  issue,  as  to  whether  plaintiff  was  prima-facie 
guilty  of  embezzlement  under  the  statute  aforesaid,, 
or  whether  he  was  lawfully  entitled  to  the  funds  which 
it  is  claimed  he  illegally  retained. 

If  the  jury,  when  propertly  instructed,  should  find 
that  plaintiff  was  lawfully  entitled  to  retain  as  his 
commission  all  the  funds  which  it  is  charged  he  illegally 
retained,  then  the  jury  would  be  justified  in  finding 
that  the  matters  complained  of  in  the  petition  consti- 
tuted a  Ubel,  etc.  The  foregoing  instruction  does  not 
come  up  to  our  conception  of  that  which  the  law  re- 
quired, as  heretofore  indicated,  and  by  reason  thereof,, 
a  new  trial  was  properly  granted  on  account  of  the 
giving  of  said  instruction  B. 

in.  At  the  instance  of  defendant,  the  trial  court 
gave  to  the  jury  instruction  D,  as  foUows :    ^'The  court 

instructs  the  jury  that  in  considering  this 
Retort:  case,  you  wiU  consider  the  circumstances 
Privileged,    under  which  the  article  complained  of  was 

written  by  the  defendant,  and  whether  or 
not  said  article  was  provoked,  or  in  answer  to  one 
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written  by  the  plaintiff  attacking  defendant;  and  yon 
are  instructed  that  if  yon  find  that  the  plaintiff  wrote 
said  article  in  reply  to  an  attack  on  him  by  plaintiff, 
then  the  defendant  had  the  right  to  reply  and  even  re- 
tort npon  the  plaintiff  in  self-defense ;  and  if  the  jury 
believe  that  the  defendant  in  said  article  as  a  whole, 
stated  the  truth,  or  in  taking  said  article  as  a  whole 
it  is  not  libelous,  you  will  return  a  verdict  for  the  de- 
fendant.^* 

The  correspondence  in  the  record  discloses  that 
the  controversy  between  the  parties  to  this  action  grew 
gut  of  an  editorial,  published  by  defendant  in  the 
Huntsville  Herald  of  February  17,  1911,  in  which  the 
city  council  of  said  town  was  criticized,  on  account  of 
its  alleged  mismanagement  of  the  water  and  light 
plant,  etc.,  of  said  city. 

The  plaintiff,  over  the  nam  de  plume  of  '^Old 
Timer,"  assumed  to  defend  the  city  council,  and  pub- 
lished in  the  Moberly  Democrat  various  articles  set  out 
in  the  record,  which  were  replied  to  by  the  defendant 
through  tie  Herald.  These  communications  gradually 
became  exceedingly  personal,  and  although  relating  in 
a  general  way  to  the  council  proceedings  aforesaid, 
the  controversy  finally  culminated  in  the  publication  by 
defendant,  in  his  paper  of  April  7,  of  the  alleged  libel- 
ous article,  a  portion  of  which  is  set  out  in  the  petition 
as  a  basis  of  this  action.  It  is  asserted  by  defendant 
that  plaintiff,  by  his  acts  and  conduct  aforesaid,  pro- 
voked him  to  wrath,  by  indulging  in  personal  criti- 
cisms, over  an  assumed  name;  that  plaintiff  forced 
him  into  a  newspaper  controversy  for  the  purpose  of 
injuring  him  in  his  business;  that  by  reason  of  the 
foregoing,  he  was  justified  in  repelling  said  assaults 
by  the  publication  of  the  editorial  of  April  7,  1911, 
supra. 

It  is  manifest  that  said  instruction  was  requested 
and  given  upon  the  theory  that  defendant  was  justified 
in  using  the  language  referred  to  in  said  communica- 
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tion,  although  it  did  not  relate  to  the  subject-matter 
of  any  of  the  previous  correspondence  or  controversy 
between  the  parties.  In  Odgers  on  Libel  and  Slander 
(5  Ed.),  p.  292,  the  learned  author  declares  the  law, 
with  reference  to  this  subject,  as  follows:  **A  man 
who  has  been  attacked  may,  in  rebutting  the  charges, 
at  the  same  time  retort  upon  his  adversary  where  such 
a  retort  is  a  necessary  part  of  his  defense  or  fairly 
arises  out  of  the  charges  made  against  him.  [O'Don- 
oghue  V.  Hussey,  Ir.  R.  5  C.  124.]  A  man  who  him- 
self commenced  a  newspaper  war,  cannot  subsequently 
come  to  the  court  as  plaintiff,  to  complain  that  he  ha# 
had  the  worst  of  the  fray.  But  even  in  rebutting  an 
accusation,  the  defendant  must  not  intrude  unneces- 
sarily into  the  private  life  of  his  assailant,  or  make 
counter  charges  against  his  character,  unconnected 
with  his  original  charge  against  the  defendant.  The 
privilege  extends  only  to  such  retorts  as  are  fairly  an 
answer  to  the  plaintiff's  attacks.'' 

This  is  a  very  fair  general  statement  of  the  law 
upon  this  subject,  and  is  well  supported  by  authority. 
In  Newell  on  Slander  and  Libel  (3  Ed.),  sec.  619  and 
following,  the  same  principle  is  announced  as  in  the 
preceding  authority.  In  section  620  of  Newell  it  is 
said:  **The  law  does  not  allow  independent  wrongs, 
of  the  nature  treated  of  in  this  work,  to  be  set  off 
against  each  other  and  a  balance  found  in  favor  of  the 
less  culpable  party.  The  principle  which  allows  proof 
of  provocation  in  mitigation  of  damages  is  the  same 
as  that  which  is  applicable  in  the  case  of  a  provoked 
assault;  and  if  there  has  been  time  and  opportunity 
for  hot  blood  to  cool  and  calm  reason  to  resume  its 
ordinary  control,  a  mere  provocation  not  connected 
with  the  wrong  cannot  be  shown.  If  in  this  respect 
there  is  any  distinction  between  the  cases  of  personal 
encounter  and  assault  and  written  defamation,  it 
would  seem  that  the  rule  should  be  applied  with  at 
least  as  great  strictness  in  the  latter  class  as  in  the 
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former,  since  the  composition  and  publication  of  a  libel 
in  general  involves  necessarily  some  detgxee  of  de- 
liberation and  opportunity  for  reflection.  There  are 
plain  reasons  of  public  policy  for  this  limitation  of 
the  right  to  reply  in  extenuation  of  such  wrongs,  upon 
remote  provoking  inducements  not  connected  with  the 
matter  in  issue.  If  the  law  were  less  strict  there  would 
be  less  self-restraint  from  acts  of  violence  and  wrong 
calculated  to  disturb  the  peace  of  society.  Men  would 
be  too  ready  to  take  it  upon  themselves  to  avenge  their 
personal  grievances;  and  again,  in  the  trial  of  causes 
for  alleged  wrongs,  the  principal  issue  would  be  em- 
barrassed and  confused,  if  not  overwhelmed,  by  nu- 
merous collateral  issues.'' 

We  are  strongly  impressed  by  this  clear,  forceful 
announcement  of  the  law  upon  this  subject.  The  prin- 
ciples announced  apply  with  much  force  to  the  facts 
disclosed  by  the  record  in  this  cause.  In  Fish  v.  St. 
Louis  County  Printing  &  Publishing  Co.,  102  Mo.  App. 
1.  c.  21,  the  above  authorities  are  referred  to,  and 
Judge  Bland,  speaking  upon  the  subject  upder  con- 
sideration here,  said:  '*The  article  published  by  de- 
fendant is  not  a  denial  or  explanation  of  the  Argus 
and  the  Watchman  articles,  but  is  an  irrelevant  attack 
upon  the  personal  and  professional  character  of  the 
plaintiff  and  is  therefore  not  privileged."  Other  au- 
thorities can  be  found  announcing  the  same  principle: 
Brewer  v.  Chase,  121  Mich.  526 ;  Smurthwaite  v.  News 
Publishing  Co.,  124  Mich.  1.  c.  385;  Sternberg  Mfg.  Co. 
V.  Miller,  170  Fed.  298. 

The  question  in  the  case  at  bar,  as  to  whether 
plaintiff,  while  county  collector  of  Eandolph  county, 
from  1895  to  1899,  retained  county  funds  illegally,  was 
not  involved  in  any  of  the  newspaper  controversies 
which  are  set  out  in  the  answer,  and  could  not,  there- 
fore, in  our  opinion,  be  made  the  basis  of  a  privileged 
attack  upon  plaintiff  because  of  collateral  language 
used  by  the    latter    in    communications    relating    to 
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another  and  different  subject.  We  are  satisfied,  both 
upon  principle  and  authority,  that  the  rule  should  not 
be  extended  in  respect  to  these  matters,  and  that  in- 
struction D,  as  well  as  others  upon  the  same  subject, 
was  improperly  given  in  behalf  of  defendant.  The 
court,  evidently  having  reached  the  conclusion  that 
these  instructions  were  erroneous,  granted  a  new  trial, 
and  its  action  in  so  doing  is  approved. 

IV.  Defendant's  instruction  F  is  subject  to  the 
same  criticism  as  that  made  upon  his  instruction  D, 
supra,  and  should  not  have  been  given.  The  action  of 
the  court  in  granting  a  new  trial  on  account  of  the 
giving  of  this  instruction  was  fully  justified  and  is 
hereby  sustained. 

V.  Instruction  C,  given  in  behalf  of  defendant  as 
modified  by  the  court,  has  been  fully  covered  in  the  re- 
view of  defendant's  instruction  D,  supra.  The  action 
of  the  court  in  granting  a  new  trial  on  account  of  the 
giving  of  said  instruction  meets  our  approval. 

'We  have  given  careful  consideration  to  all  the 
questions  involved,  and  have  reached  the  conclusion 
that  the  trial  court  properly  granted  plaintiff  a  new 
trial.  The  judgment  below  is  accordingly  afl&rmed. 
Broum,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  by  Rail- 
EY,  C,  is  adopted  as  the  opinion  of  the  court  All  the 
judges  concur. 
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PHILOMENA  JORDAN  v.  JAMES  W.  RUDLUFF 
et  al..  Plaintiffs  in  Error. 

Division    One,    March    2,    1915. 

HOMESTEAD:  Set  Out  by  Commissioners:  Greater  Than  Widow's 
Dower  Interest:  Remarriage  of  Widow:  Dower  not  Extin- 
guished. The  Homestead  Act  of  1866  (G.  S.  1865,  p.  449)  pro- 
Tided  that  a  widow  should  take  the  same  estate  in  the  home- 
stead as  that  of  which  her  husband  died  seized,  and  directed 
that  the  commissioners  appointed  to  set  out  such  homestead 
should  also  set  out  her  dower,  first  setting  off  the  homestead 
and  then  her  dower,  the  latter  to  be  diminished  by  the  amount 
of  the  widow's  interest  in  the  homestead,  and  no  dower  to  be 
assigned  if  her  homestead  interest  should  equal  or  exceed  one- 
third  of  all  the  realty.  The  law  of  1875  reduced  her  homestead 
interest  to  a  life  estate,  and  provided  that  after  deducting 
from  its  value  the  value  of  the  estates  of  minor  children,  the 
balance  was  to  be  charged  against  her  dower,  which  was  fixed 
at  a  one-third  interest  in  all  the  deceased's  lands.  The  Act  of 
1895  made  the  widow's  homestead  interest  terminable  upon  her 
remarriage.  Held,  that  a  widoW  whose  husband  died  in  1901, 
and  whose  homestead,  exceeding  her  dower  interest,  was  set  out 
to  her  in  partition,  was  entitled  upon  her  remarriage  to  have 
her  dower,  of  one-third  in  value  of  all  the  lands  of  which  her 
first  husband  died  seized,  assigned  and  admeasured  to  her  out 
of  the  homestead  tract. 

Error  to  the  Perry  Circuit  Court. — Hon.  Charles  A. 
Klein,  Judge. 

Affirmed. 

T,  B.  Whitledge  for  plaintiffs  in  error. 

(1)  The  dower  in  this  case  was  merged  in  the 
homestead  by  the  action  of  the  commissioners,  who 
found  that  the  homestead  value  exceeded  the  dower 
interest  of  the  widow  in  all  the  lands  owned  by  the  de- 
ceased; hence  when  homestead  was  destroyed  by  her 
remarriage  the  dower  was  also  destroyed  and  lost. 
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Chrisman  v.  Linderman,  202  Mo.  619 ;  20  Am.  &  Eng. 
Ency.  Law(2Ed.),588.  (2)  It  is  not  insisted  that  the 
Homestead  Statute  ex  vi  termini  destroys  the  dower 
where  the  homestead  exceeds  or  is  greater  than  one- 
third  of  the  real  estate  of  which  the  husband  died 
seized.  But  where  as  in  this  case  in  an  action  to  assign 
dower  and  homestead,  the  homestead  was  found  to 
exceed  the  dower,  and  by  decree  of  court  it  was  so  ad- 
judged, and  no  dower  was  or  could  be  assigned,  the 
acceptance  of  that  decree,  and  voluntarily  choosing 
the  larger  estate  and  occupancy  of  it,  until  remarriage, 
did  merge  the  lesser  estate — the  dower — ^into  the  home- 
stead and  it  was  lost  by  remarriage. 

John  V,  No  ell  for  defendant  in  error. 

Defendant  in  error  lost  her  homestead  by  her  re- 
marriage after  the  death  of  her  first  husband,  but  did 
not  lose  her  dower.  E.  S.  1909,  sec.  6710;  Chrisman 
V.  Linderman,  202  Mo.  605;  Gore  v.  Kiley,  161  Mo.  238; 
Graves  v.  Cochran,  68  Mo.  74;  Bryan  v.  Rhoades,  96 
Mo.  485;  Keeney  v.  McVoy,  206  Mo.  54. 

BROWN,  C. — This  is  a  suit  for  the  admeasure- 
ment and  assignment  of  dower  in  150  acres  of  land  in 

Perry  county,  of  which  William  Cambron 
amTSower.       died  seized  in  October,  1901,  intestate, 

leaving  the  plaintiff,  his  widow,  and  cer- 
tain children  and  grandchildren,  the  interests  of  all  of 
whom  are  now  in  the  defendants,  as  his  only  heirs.  The 
petition  states  these  facts  and  that  afterward  on 
August  14,  1905,  plaintiff  was  married  to  one  Milster, 
who  died  in  1907,  and  that  in  1909  she  married  Jor- 
dan, who  still  lives.  It  further  states  that  in  1903 
some  of  these  heirs  brought  a  suit  in  partition  against 
her  and  the  other  heirs,  in  the  circuit  court  for  Perry 
county,  in  which  32.31  acres  of  the  land,  comprising 
the  mansion  house  and  messuages,  were  set  off  to  her 
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as  her  homestead  by  the  commissioners,  who  found 
and  reported  that  her  interest  in  the  homestead  equaled 
or  exceeded  a  one-third  interest  for  her  life  in  and  to 
all  said  lands,  and  that  they  did  not  for  that  reason 
assign  any  dower  to  her;  and  divided  the  remaining 
lands,  after  setting  out  the  homestead,  to  the  parties 
to  the  suit  entitled  thereto.  The  report  was  approved 
by  the  court  and  judgment  entered  thereon.  It  then 
sets  out  the  interest  of  these  defendants  as  the  sole 
owners  in  fee  of  the  homestead  tract  subject  to  plain- 
tiff ^s  dower,  that  her  dower  has  not  been  assigned  in 
any  of  said  lands,  and  that  on  the  first  day  of  March, 
1909,  the  defendants  wrongfully  entered  upon  the  32.31 
acres  comprised  in  the  homestead  tract,  deforcing  her 
of  her  dower  in  the  entire  tract.  She  lays  her  dam- 
ages at  $200,  and  the  value  of  her  dower  at  $25  a  mouthy 
and  prays  for  the  admeasurement  and  assignment  of 
dower  in  the  entire  tract  out  of  the  32.31  acres.  The 
petition  is  suflBcient  if  the  facts  above  stated  are  not 
inconsistent  with  her  right  to  recover. 

The  defendants  demurred  generally.  The  demur- 
rer was  overruled  by  the  court,  and  the  defendants 
refusing  to  plead  further,  the  cause  was  submitted  on 
the  pleadings  and  evidence  taken,  and  the  court  found 
that  the  plaintiff  became,  at  the  death  of  the  said  Wil- 
liam Cambron,  entitled  to  both  homestead  and  dower 
in  the  150-acre  tract ;  that  her  dower  had  not  been  as- 
signed in  the  partition  suit;  ascertained  and  declared 
the  interests  of  all  the  parties  subject  to  her  dower; 
that  she  was  entitled  to  be  endowed  of  the  one-third 
part  in  value  of  all  said  land  for  and  during  the  period 
of  her  natural  life,  to  be  admeasured  and  set  out  to  her 
out  of  the  32.31  acres  heretofore  mentioned;  that  no 
dower  had  ever  been  assigned  to  her  out  of  any  of  the 
lands  of  Cambron,  her  former  husband;  and  that  the 
defendants  on  March  1,  1909,  wrongfully  entered  upon 
all  the  32.31-acre  homestead  tract  and  have  ever  since 
held  exclusive  and  wrongful  possession  thereof,  deny- 
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ing  her  right  to  its  possession  and  thereby  deforcing 
her  of  her  dower  in  the  lands  of  which  Cambron  died 
seized.  It  assessed  her  damages  at  $163.80,  the  rental 
value  of  her  dower  estate  at  $100  per  annum,  and  its 
monthly  value  at  $8.33  1-3.  It  found  also  that  at  the 
time  of  Cambron 's  death  his  mansion  house  and  prin- 
cipal messuage  were  situated  on  said  32.31-acre  tract. 
It  thereupon  adjudged  that  dower  be  assigned  and  ad- 
measured to  her  out  of  the  32.31-acre  homestead  tract 
equal  in  value  to  one-third  in  value  of  the  150  acres  of 
which  Cambron  died  seized,  excluding  valuable  im- 
provements made  thereon  since  the  setting  out  of  the 
homestead  in  the  partition  case ;  that  she  recover  said 
damages  and  monthly  rentals,  together  with  her  costs, 
and  appointed  three  commissioners  to  assign  and  ad- 
measure the  dower. 

The  commissioners  at  the  April  term,  1911,  re- 
ported that  they  had  assigned  her  30.14  acres,  which 
they  fully  described,  out  of  the  32.31-acre  tract,  as  her 
dower.  This  report  was  duly  approved  and  con- 
firmed by  the  court  by  its  final  judgment  at  the  same 
term,  and  on  July  3,  1911,  this  writ  of  error  was  is- 
sued and  is  properly  returned  here. 

The  learned  counsel  for  the  plaintiffs  in  error  have 
placed  us  under  obligation  by  stripping  their  case  to 
the  single  naked  point  which  they  present  for  our  con- 
sideration. They  relieve  us  from  going  again  upon  the 
ground  over  which  we  traveled  in  Chrisman  v.  Linder- 
man,  202  Mo.  619,  and  Keeney  v.  McVoy,  206  Mo.  42, 
by  stating  that  they  do  not  insist  that  the  Homestead 
Statute  ex  vi  termini  destroys  the  dower  where  the 
widow's  homestead  interest  is  greater  than  one-third 
in  value  of  the  real  estate  of  which  the  husband  died 
seized;  and  concede  that  where  dower  and  homestead 
have  not  been  assigned  by  legal  proceedings,  occu- 
pancy and  delay  do  not  destroy  or  in  any  way  aflfect 
her  right  to  dower.  They  do  insist,  however,  that 
where,  as  in  this  case,  in  an  action  for  the  partition 
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of  the  lands  of  the  deceased  husband,  the  homestead 
was  found  to  exceed  the  dower,  and  the  court  so  ad- 
judged, so  tiiat  no  dower  could  be  assigned  in  such  pro- 
ceeding, the  acceptance  of  that  decree,  and  voluntarily 
choosing  'Hhe  larger  estate,"  and  the  occupancy  of  it 
until  remarriage,  did  merge  *'the  lesser  estate,'*  the 
dower,  into  the  homestead,  so  that  it  was  lost  by  such 
remarriage.  This,  as  we  shall  see,  necessarily  involves 
the  question  whether  under  our  statute  the  element  of 
forfeiture  by  remarriage  is  to  be  taken  into  considera- 
tion in  fixing  the  value  of  her  homestead  in  connection 
with  the  assignment  of  dower.  If  it  is  to  be  considered, 
so  that  other  dower  must  be  assigned  to  her  in  pay- 
ment for  the  disability  so  imposed,  it  introduces  an 
element  into  the  valuation  of  homesteads  which  is  im- 
practicable to  the  point  of  absurdity.  It  is  true  the 
lady  might  pass  in  review  before  the  commissioners  to 
give  them  an  opportunity  to  judge  how  long  the  home- 
stead estate  would  probably  continue  until  she  might 
reasonably  be  expected  to  have  an  opportunity  to  re- 
marry, but  her  own  capricious  disposition  would  be 
more  difficult  to  estimate,  affected,  as  it  would  be,  not 
only  by  temperamental  idiosyncrasies  but  by  the  im- 
pression left  by  previous  connubial  experience.  If  her 
prospect  of  widowhood  is  not  to  be  so  valued,  we  must, 
in  construing  the  Act  of  1895,  which  limits  the  home- 
stead right  to  the  time  of  its  continuance,  interpret  it, 
if  it  is  clearly  susceptible  of  such  interpretation,  so  as 
to  avoid  the  imputation  that  the  Legislature  intended 
to  penalize  the  offense  of  remarriage  by  loss  of  her 
immemorial  right  to  be  endowed.  The  maxims,  '4n 
doubt  the  response  is  in  favor  of  dower"  and  *'the 
law  favoreth  life,  liberty,  dower"  (Donaldson  v.  Don- 
aldson, 249  Mo.  228),  flow  naturally  from  the  regard 
for  widows  **  running  like  a  thread  of  gold  through 
common  and  statutory  law  and  evidenced  again  and 
again  by  the  decisions  of  this  court"  [Keeney  v.  Mc- 
Voy,  supra,  55;  Chrisman  v.  Linderman,  supra,  and 
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cases  dted.]  There  is  another  principle  to  be  reckoned 
with  in  this  interpretation.  Although  there  is  an 
anomaly  in  the  common  law  which  recognizes  an  inter- 
est of  a  husband  in  the  widowhood  of  his  wife,  it  stops 
so  short  at  that  point  that  it  will  not  even  recognize  the 
common  justice  of  permitting  the  wife  the  same  inter- 
est in  her  husband,  and  nothing  is  better  settled  than 
that  honest  marriage  is  encouraged  by  the  law  to  the 
extent  of  avoiding  all  provisions  of  contracts,  convey- 
ances and  testamentary  dispositions  attempting  to  re- 
strain it.  So  in  interpreting  the  Homestead  Acts  we 
are  forbidden  the  presumption  that  the  Legislature  in- 
tended to  violate  this  healthy  principle,  and  must  look 
to  its  very  words  for  the  exhibition  of  such  an  intent. 
In  considering  whether  the  judgment  of  the  Perry 
County  Circuit  Court  limited  the  dower  of  plaintiff  in 
her  husband's  property  to  the  period  of  her  widow- 
hood, we  have  only  to  go  to  the  statutes  which  author- 
ized that  judgment.  The  court  in  rendering  it  was 
simply  executing  the  statutory  mandate  to  segregate 
from  the  general  mass  of  the  Cambron  lands  the  part 
to  which  the  widow  was  by  its  terms  entitled,  and  in 
so  far  as  it  sought  to  limit  or  extend  the  statutory  title 
the  judgment  was  void.  [Gore  v.  Riley,  161  Mo.  238; 
Davison  v.  Davison,  207  Mo.  702,  708.]  In  construing 
these  statutes  their  history  gives  us  valuable  aid. 

Although  an  act  exempting  homesteads  from  sale 
under  executions  was  passed  and  approved  March  23, 
1863,  its  provisions  shed  little  or  no  light  upon  these 
questions.  The  homestead  law  upon  which  our  present 
system  was  constructed,  and  from  which  it  has  de- 
veloped to  its  present  form,  was  enacted  in  1866.  [Gen- 
eral Statutes  1865,  chap.  Ill,  p.  449.]  It  provided 
(sec.  5)  that  upon  the  death  of  the  housekeeper  or  head 
of  the  family  leaving  a  widow  or  any  minor  children 
his  homestead  should  pass  to  and  vest  in  such  widow 
or  children,  or  if  there  should  be  both,  in  such  widow 
and  children,  who  should  take  the  same  estate  of  which 
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the  deceased  died  seized;  and  that  the  interest  of  the 
children  should  endure  until  they  should  attain  their 
majority.  The  same  section  provided  further  that  the 
probate  court  should,  when  necessary,  appoint  threp 
commissioners  to  set  out  such  homestead  to  the  person 
or  persons  entitled.  The  rule  established  in  the  next 
section  for  the  guidance  of  these  commissioners  was 
applicable  to  all  proceedings  in  which  it  became  neces- 
sary to  admeasure  and  as&ign  homestead  and  dower  to 
the  widow.  It  is  as  follows:  ^*Sec.  6.  The  commis- 
sioners appointed  to  set  out  such  homestead  shall,  in 
cases  in  which  a  right  of  dower  shall  also  exist,  also 
set  out  such  dower;  and  they  shall  first  set  out  such 
homestead,  and  from  the  residue  of  the  real  estate  of 
the  deceased,  shall  set  out  such  dower,  but  the  amount 
of  such  dower  shall  be  diminished  by  the  amount  of 
the  interest  of  such  widow  in  such  homestead;  and  if 
the  interest  of  such  widow  in  such  homestead  shall 
equal  or  exceed  one-third  of  all  the  real  estate  of  which 
such  housekeeper  or  head  of  a  family  shall  have  died 
seized,  no  dower  shall  he  assigned  to  such  widow." 

While  with  the  clause  in  which  it  occurs  standing 
alone  there  might  be  doubt  as  to  whether  the  words 
*' amount  of  such  dower"  as  used  in  the  foregoing  sec- 
tion refers  to  the  value  of  the  land  or  of  the  dower 
estate,  it  is  set  completely  at  rest  by  the  plain  words 
of  the  following  clause,  which  we  have  taken  the  liberty 
to  italicise.  Under  its  provisions  had  the  householder 
died  seized  of  country  lands  in  fee,  leaving  a  widow 
without  children,  the  homestead  to  the  value  of  $1500 
would  be  set  out  to  her  absolutely.  If  the  value  of  the 
remaining  lands  added  to  this  did  not  exceed  $4500, 
no  dower  would  be  assigned.  If  the  total  value  ex- 
ceeded that  sum,  lands  to  the  value  of  one-third  the  ex- 
cess would  be  set  out  to  her  for  life.  This  closes  the 
transaction ;  for  her  homestead  being  a  broader  estate, 
and  including  her  dower  both  in  quantity  and  estate, 
would  amount  of  itself  to  an  assignment  of  dower  to 
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that  extent.  Should  the  decedent  have  left  minor  chil- 
dren the  homestead  would  be  set  out  the  same  in  all 
respects  to  the  value  of  $1500.  To  this  the  value  of  all 
the  other  lands  would  be  added.  The  value  of  the  in- 
terest of  the  children,  considered  as  cotenants  with  the 
wife  during  minority,  would  then  be  deducted  from  the 
value  of  the  homestead,  and  if  the  remainder  should 
equal  or  exceed  one-third  of  the  total  value,  no  dower 
would  be  assigned,  for  the  widow's  life  estate  in  the 
homestead  would  include  it,  as  in  case  where  there  are 
no  children. 

We  have  gone  into  these  details  to  enable  us  to 
understand  the  change  made  by  the  Act  of  1875.  [Laws 
1875,  p.  60.]  This  limited  the  widow's  estate  in  the 
homestead  to  the  term  of  her  life,  leaving  it  the  same 
in  all  other  respects,  and  the  interests  of  minor  chil- 
dren untouched.  The  effect  of  this  was  to  leave  her 
estate  in  the  homestead  and  dower  lands  the  same — 
a  simple  life  estate,  so  that  her  homestead  estate  could 
not  yet  fall  from  under  her  dower.  Her  homestead 
was  still  diminished  by  the  estates  of  the  minors,  any 
one  of  which  might,  in  the  course  of  events,  prove 
greater  than  her  own.  To  meet  these  conditions 
another  amendment  provided  a  new  rule  of  assign- 
ment. The  estate  in  the  homestead  for  the  life  of  the 
widow  was  to  be  valued  instead  of  the  fee ;  and  after 
deducting  from  this  the  value  of  the  estates  of  the 
minor  children  the  balance  was  to  be  charged  against 
her  dower,  which  was  fixed  at  one-third  interest  for 
her  life  in  all  the  lands  of  which  the  householder  died 
seized.  Thus  the  extent  of  her  estate  in  homestead 
and  dower  was  made  equal,  and  possession  under  the 
former  would  still  support  the  latter  until  the  same 
event  should  put  an  end  to  both.  The  Act  of  1895 
(Laws  1895,  p.  186,  sec.  2)  however,  introduced  a  new 
element  which  has  rendered  this  controversy  possible. 
It  reduced  her  homestead  estate  to  a  base  or  determin- 
able one  (if  we  may  be  permitted  such  an  expression 
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about  an  estate  less  than  a  fee),  subject  to  be  deter- 
mined while  her  dower  interest  was  still  alive,  but  the 
statute  requiring  it  to  be  first  assigned  carried  with  it 
the  primary  right  of  possession,  so  that  if  the  home- 
stead exceeded  in  extent  the  amount  of  land  to  which 
she  would  be  entitled  as  dower  in  the  absence  of  a 
homestead  right,  nothing  was  left  to  be  assigned  as 
dower  unless  and  until  a  subsequent  marriage  should 
devest  her  homestead  estate  with  its  right  to  the  pos- 
session of  the  whole.  As  a  party  to  the  pari;ition  she 
was  entitled  to  have  her  interest  asceri;ained  and  de- 
clared by  the  court  the  same  as  would  any  other  party 
to  the  proceeding  having  a  contingent  interest  that 
might  at  some  time  develop  into  a  possessory  right. 
For  this  reason  the  Act  of  1895  made  no  change  in  the 
method  of  ascertaining,  admeasuring  and  assigning 
the  homestead  or  the  dower,  but  left  it  the  same  as  it 
was  under  the  Act  of  1875,  when  in  case  the  homestead 
exceeded  in  extent  the  extent  of  the  dower  to  which  the 
widow  would  be  otherwise  entitled,  the  assignment  of 
the  homestead  forever  closed  the  transaction.  In  the 
partition  case  the  court  declared  by  its  judgment  her 
interest  as  doweress,  and  the  judgment  in  this  case 
gives  it  effect.  We  see  no  error  in  the  record  and  the 
judgment  of  the  circuit  court  will  be  aflSrmed. 

PER  CURIAM.— The  foregoing  opinion  of 
Brown,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 
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ADA  H.  HARDWICKE,  Appellant,  v.  ALBERT  C- 
WURMSER,  Appellant. 

Division    One,    Marcli    2,    1915. 

APPELLATE  JURISDiCTiON:  Constitutional  Question:  Raised 
for  First  Time  in  Appellate  Court.  If  no  constitutional  ques- 
tion was  presented  to  the  trial  court  for  its  determination,  no 
such  question  is  in  the  record,  and  none  can  thereafter  he 
Injected  into  the  case.  If  the  appellate  Jurisdiction,  at  the 
time  the  appeal  was  taken,  was  in  the  Court  of  Appeals,  appel- 
late Jurisdiction  cannot  be  conferred  upon  the  Supreme  Court 
by  a  motion  for  a  rehearing  filed  in  the  Court  of  Appeals,  after 
it  has  reversed  the  Judgment,  raising  the  point  that  the  opinion 
therein  is  violative  of  both  the  Federal  and  State  Constitution  in 
certain  specified  matters. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Walter  A. 
Powell,  Judge. 

Transfkrked  to  Kansas  City  Coubt  of  Appeals. 

Pence  S  Sanford  for  plaintiff. 

(1)  Courts  of  Appeals  have  no  jurisdiction  of 
appeals  involving  the  construction  of  the  Constitu- 
tion of  the  United  States,  or  of  this  State.  Constitu- 
tion of  Missouri,  art.  6,  sec.  12,  and  Sec.  5.  of  the 
Amendment  to  said  article.  (2)  A  cause  involving  the 
faith  or  credit  that  shall  be  given  to  the  public  acts, 
records  or  judicial  proceedings  of  another  State,  or 
the  legal  effect  thereof,  involves  the  construction  of  the 
Constitution  of  the  United  States;  and  such  constitu- 
tional question  becomes  involved  whenever  the  faith, 
credit  or  legal  effect  of  such  an  act,  record  or  judicial 
proceeding  becomes  an  issue.  Green  v.  Van  BusMrk, 
5  Wall.  307,  7  Wall.  139;  Crapo  v.  Kelly,  16  Wall.  610; 
Carpenter  v.  Strange,  141  U.  S.  87;  Tel.  Co.  v.  Purdy, 
162  U.  S.  334;  Huntington  v.  Attull,  146  U.  S.  657; 
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Dupasseur  v.  Eocheneau,  21  Wall.  130;  Ins.  Co.  v. 
Murphy,  111  U.  S.  738.  (3)  A  constitutional  question 
is  necessarily  involved,  whenever  the  conclusion 
reached  could  only  be  arrived  at  after  construction 
of  the  Constitution.  State  ex  rel.  v.  Smith,  141  Mo.  1 ; 
State  ex  rel.  v.  Smith,  152  Mo.  444;  State  ex  rel.  v. 
Smith,  176  Mo.  44;  State  ex  rel.  v.  Smith,  177  Mo.  69. 

Scarritt,  Scarritt  <&  Jones  for  defendant. 

GRAVES,  P.  J. — This  is  an  action  in  equity 
brought  in  the  circuit  court  of  Jackson  county,  whereby 
the  plaintiff  seeks  to  charge  the  defendant  as  a  trustee 
and  compel  him  to  account  to  her  for  certain  profits 
or  proceeds  in  the  purchase  and  sale  of  certain  real 
estate  in  which  she  claims  an  interest.  The  plaintiflf 
had  a  judgment  in  the  circuit  court  for  $899.86.  Both 
parties  appealed  to  the  Kansas  City  Court  of  Appeals. 
By  unaoimous  opinion  the  Kansas  City  Court  of  Ap- 
peals held  that  plaintiff  under  her  own  proof  was  not 
entitled  to  recover  at  all.  This  disposed  of  both  ap- 
peals. Motion  for  rehearing  was  sustained  and  the 
cause  reheard,  and  in  a  second  opinion  that  court  ad- 
hered to  its  former  judgment  that  the  judgment  of 
plaintiff  be  simply  reversed,  thus  again  disposing  of 
both  appeals — and  adversely  to  plaintiff  throughout. 

The  character  of  the  suit  and  the  amount  involved 
does  not  give  this  court  jurisdiction.  The  appellate 
jurisdiction  was  in  the  Kansas  City  Court  of  Appeals. 
No  constitutional  question  was  raised  in  any  way  in 
the  trial  court,  nor  in  the  Court  of  Appeals,  until  the 
plaintiff  fiJed  her  last  motion  for  rehearing  in  the  Kan- 
sas City  Court  of  Appeals.  In  that  motion  it  is  claimed 
that  the  opinion  of  the  Court  of  Appeals  does  violence 
to  both  State  and  Federal  Constitutions,  specifying. 
Upon  the  motion  of  the  plaintiff  the  Kansas  City  Court 
of  Appeals  transferred  the  case  (both  appeals)  to  this 
court. 
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Defendant  has  moved  to  retransf er  to  the  Kansas 
City  Court  of  Appeals,  and  that  motion  we  have  taken 
with  the  case.  This  motion  to  retransf  er  to  the  Kansas 
City  Court  of  Appeals,  we  think  is  well  taken  and 
should  be  sustained. 

In  Trust  Co.  v.  Donnell,  145  Mo.  431,  this  court 
has  said: 

**  Action  on  special  tax  bill  for  $82.41  with  ten 
per  cent,  interest,  plaintiff  being  the  assignee  of  such 
bill,  and  judgment  for  defendant. 

**No  constitutional  question  was  raised  in  the  trial 
court  nor  in  the  Kansas  City  Court  of  Appeals  (which 
court  affirmed  the  judgment  of  the  lower  court),  until 
in  a  motion  for  rehearing,  which  motion  was  denied  by 
the  Kansas  City  Court  of  Appeals,  and  thereupon  that 
court  transferred  this  cause  to  this  court  'for  its  de- 
termination.' 

**  Inasmuch  as  no  constitutional  question  was  pre- 
sented to  the  court  of  first  instance  for  its  determina- 
tion, no  such  question  is  contained  in  the  record;  we 
therefore  grant  the  motion  filed  by  defendant  to  trans- 
fer this  cause  to  the  Kansas  City  Court  of  Appeals 
from  whence  it  came.    All  concur. '* 

Again  in  Bennett  v.  Railroad,  105  Mo.  642,  we  had 
previously  given  an  outline  of  the  law  on  the  point 
involved.  In  the  Bennett  case  the  St.  Louis  Court  of 
Appeals  had  transferred  the  case  here  on  the  ground 
that  a  constitutional  question  was  involved.  In  re- 
transferring  the  case  to  the  St.  Louis  Court  of  Ap- 
peals, this  court  said : 

**The  question  here  presented  is  whether  this 
court  or  the  St.  Louis  Court  of  Appeals  has  appellate 
jurisdiction  of  the  subject-matter  of  this  case.  It  is 
quite  clear  that  the  jurisdiction  is  to  be  determined, 
not  from  what  has  been  done  in  the  appellate  court, 
but  from  the  record  as  it  was  when  the  appeal  was 
taken.  The  jurisdiction  is  then  fixed,  and  nothing  the 
parties  can  do  afterwards  will  change  it 
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**The  proposition  then  is,  did  the  record  in  this 
case,  when  the  appeal  was  allowed,  present  a  question 
involving  the  construction  of  the  Constitution  of  the 
United  States,  or  of  this  State.  This  must  be  deter- 
mined by  an  inspection  of  the  record  itself  as  it  came 
from  the  St.  Louis  Circuit  Court. 

**The  word  involving  as  used  by  the  Constitu- 
tion, in  fixing  the  appellate  jurisdiction  of  this  court, 
implies  that  a  constitutional  question  was  raised  in  and 
submitted  to  the  trial  court,  and  that  such  court  had 
the  opportunity  to  pass  upon  it.  It  cannot  be  laid  down 
by  rule  how  every  such  question  must  be  raised  in  the 
trial  court,  but  it  should,  at  least,  be  fairly  and  di- 
rectly presented  by  some  of  the  methods  recognized 
by  the  practice  and  procedure  of  the  court.  [State 
ex  rel.  Campbell  v.  St.  Louis  Court  of  Appeals,  97  Mo. 
278;  Eailroad  v.  Seifert,  41  Mo.  App.  37.] 

**An  examination  of  the  record  of  proceedings  of 
the  circuit  court  of  the  city  of  St.  Louis  fails  to  show 
that  any  question  involving  the  construction  of  the 
Constitution  of  the  United  States,  or  of  this  State,  was 
raised.  This  court  has  no  jurisdiction  of  the  appeal. 
The  cause  is  remanded  to  the  St.  Louis  Court  of  Ap- 
peals.'' 

In  the  later  case  of  Brown  v.  M.  K.  &  T.  By.  Co., 
175  Mo.  1.  c.  188,  this  court  said : 

**But  in  order  that  the  case  can  involve  a  con- 
stitutional question,  the  protection  of  the  Constitution 
must  be  timely  and  properly  invoked  in  the  trial  court 
and  that  protection  must  have  been  denied  to  the  party 
invoking  it,  by  that  court,  and  such  party  must  have 
been  the  losing  party  in  the  trial  court,  and  proper 
exception  saved  to  the  ruling  of  the  trial  court.  [Ash 
V.  Independence,  145  Mo.  120;  Ibid,,  169  Mo.  77;  Par- 
lin  &  Orendorff  Co.  v.  Hoard,  145  Mo.  117;  Vaughn 
V.  Railroad,  145  Mo.  1.  c.  61;  Shewalter  v.  Railroad, 
152  Mo.  544;  Coleman  v.  Cole,  158  Mo.  1.  c.  258.] 
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*'Tlie  constitutional  protection  must  be  properly 
invoked  in  the  trial  court.  It  cannot  be  invoked  for 
tbe  first  time  in  an  appellate  court.  [Vaughn  v.  Eail- 
road,  145  Mo.  1.  c.  61;  Pirn  v.  St  Louis,  165  U.  S.  273; 
Oxley  Stave  Co.  v.  Butler  Co.,  166  U.  S.  648.]'' 

It  is  clear  that  under  these  authorities  this  cause 
should  not  have  been  transferred  to  this  court.  The 
motion  to  retransfer  is  sustained  and  the  cause,  and 
both  appeals  therein,  are  therefore  retransferred  to 
the  Kansas  City  Court  of  Appeals.    All  concur. 


ARCHIBALD  W.  JAGGARD,  Appellant,  v.  METRO- 
POLITAN  STREET  RAILWAY  COMPANY. 

Division    One,    March    2,    1915. 

1.  NEGLIGENCE:  Speed  of  Car:  Before  Discovery  of  Traveler 
At  Street  Crossing:  Humanitarian  Rule:  Instruction:  Plain- 
tiff's Own  Theory.  Where  the  petition  pleads  neither  an  ordi- 
nance restricting  the  speed  of  the  street  car,  nor  that  the  actual 
speed  of  the  car  which  struck  plaintiff's  wagon  at  a  street  cross- 
ing was  negligent  at  common  law,  but  founds  the  cause  of 
action  solely  upon  the  humanitarian  doctrine,  an  Instruction 
for  defendant  which  tells  the  Jury  that  unless,  after  the  motor- 
man  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen, 
that  the  wagon  in  which  plaintiff  was  riding  was  going  to  cross 
the  track  in  front  of  the  car  so  as  to  be  in  danger  of  being 
struck  by  said  car,  he  did  not  exercise  ordinary  care  to  stop 
the  car  and  avoid  the  collision,  then  the  verdict  must  be  for 
defendant,  is  not  erroneous,  if,  on  the  theory  of  liability,  it  is 
in  every  respect  equivalent  to  plaintiff's  instruction  given.  The 
two  instructions  being  substantially  the  same,  defendant's  is 
not  reversible  error  on  the  theory  that  it  eliminates  the  speed 
of  the  car  prior  to  the  time  the  motorman  saw  or  might  have 
seen  the  wagon  on  the  track.  Nor  are  the  words  "after"  and 
"then"  objectionable. 

2.  ARGUMENT  TO  JURY.  It  is  not  error,  In  argument  to  the 
Jury,  to  draw  reasonable  conclusions  from  the  evidence.  It  is 
not  error  for  defendant's  counsel  to  call  the  Jury's  attention  to 
the  fact  that  plaintiff  testified  that,  as  he  was  about  to  cross  the 
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street  car  track  in  a  wagon,  he  looked  and  saw  the  approaching 
car  as  soon  as  he  could,  and  draw  from  that  testimony  the 
conclusion  that  the  motorman  could  not  have  seen  plaintiff's 
wagon  any  sooner  than  plaintifF  could  have  seen  the  car,  and 
that  consequently  the  motorman  was  not  guilty  of  negligence,  if 
after  he  discovered  plaintiffs  peril  he  used  all  diligence  to 
avert  a  collision. 

Appeal  from  Jackson  Circuit  Court. — Hon.  James  H. 
Slover,  Judge. 

Affirmed. 

Gage,  Ladd  S  Small  for  appellant. 

(1)  Counsel  for  defendant,  in  spite  of  objection 
by  plaintiff,  was  permitted  to  make  improper  remarks 
in  his  argument  to  the  jury.  This  was  error.  Nephler 
V.  Woodward,  200  Mo.  187;  Allen  v.  Lumber  Co.,  171 
Mo.  App.  506;  Cain  v.  Wintersteen,  144  Mo.  App.  5; 
Ramp  V.  Railroad,  133  Mo.  App.  704 ;  Allen  v.  Transit 
Co.,  183  Mo.  423;  Benjamin  v.  Railroad,  245  Mo.  614; 
Hudson  V.  Railroad,  101  Mo.  30;  CoUett  v.  Kuhlman, 
243  Mo.  591;  White  v.  United  Railways,  250  Mo.  476. 
(2)    Defendant's  instruction  number  4  was  error. 

John  H.  Lucas,  W.  H.  H.  Piatt  and  Thomas  R. 
Marks  for  respondent. 

Appellant  cannot  complain  of  respondent's  in- 
struction number  4.  The  instruction  is  more  onerous 
upon  respondent  than  the  law  requires,  but  it  follows 
appellant's  instruction  number  1.  The  criticism  of  the 
instruction  by  appellant  is,  in  last  analysis,  an  attempt 
to  submit  in  this  court  an  issue  or  charge  of  negli- 
gence not  submitted  in  the  trial  court  nor  alleged  in  the 
petition,  viz.,  negligence  in  running  the  car  at  a  rate 
of  speed  in  excess  of  the  rate  prescribed  by  city  ordi- 
nance. Negligence  in  this  respect  was  abandoned  by 
plaintiff  when  he  submitted  the  case  under  the  last 
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chance  rule  and  moreover  the  appellant  saw  the  car 
coming  and  knew  the  dangerous  and  excessive  speed 
at  which  it  was  running  and  that  same  was  in  viola- 
tion of  the  ordinance.  Under  such  circumstances  he 
has  no  case.  Schmidt  v.  Eailroad,  191  Mo.  215;  Roen- 
f  eldt  V.  Railroad,  180  Mo.  566. 

BLAIR,  J. — The  judgment  appealed  from  was 
rendered  on  a  verdict  for  defendant  in  an  action  for 
damages  for  injuries  plaintiflf  alleges  he  received  when 
a  wagon  in  which  he  was  riding  was  struck  at  a  street 
crossing  by  defendant's  car. 

In  substance,  the  petition  charges  defendant's  em- 
ployees negligently  ran  the  car  against  the  wagon  in 
which  plaintiff  was  riding  and  that  such  employees 
discovered  or,  in  the  exercise,  of  ordinary  care,  could 
have  discovered  plaintiff's  peril  in  time  to  have 
stopped  the  car  and  to  have  averted  the  danger  but 
negligently  failed  to  do  so,  etc. 

The  collision  occurred  at  the  point  at  which  the 
Nineteenth  street  car  line  crosses  Cherry  street.  The 
wagon  was  being  driven  by  an  employee  of  plaintiff 
and  proceeded  along  Cherry  street  and  thence  into 
Nineteenth  street  and  upon  the  crossing  and  waa 
struck. 

The  evidence  varied  as  to  the  distance  the  car  was 
west  of  the  crossing  at  the  moment  the  wagon  first 
could  have  been  seen  by  the  motorman.  The  evidence 
as  to  the  speed  of  the  car  was  conflicting,  estimates 
ranging  from  fifteen  to  twenty-five  or  more  miles  per 
hour.  Plaintiff  testified  he  saw  the  car  before  the 
wagon  reached  the  track,  and  testified  it  was  approach- 
ing with  great  rapidity,  using  a  profane  but  striking 
hyperbole  to  indicate  its  speed.  There  was  also  a  con- 
flict of  evidence  on  the  questions  whether  the  motor- 
man  made  sufiBcient  effort  to  stop  the  car  and  whether 
it  could  have  been  stopped  at  all  after  he  saw  plain- 
tiff's peril  and  before  the  collision  occurred. 


Digitized  by 


Google 


VOIi,  264,  OCTOBER  TERM,  1914.  145 

Jaggard  y.  Met  St  Rj.  Ck>. 

Three  instructions  were  given  at  plaintiff's  re- 
quest. The  second  defined  ordinary  care,  and  the  third 
dealt  with  the  measure  of  damages.  The  first  stated 
the  motorman's  duty  to  keep  a  vigilant  watch,  and  pro- 
ceeded : 

"If,  therefore,  you  believe  from  the  evidence  that 
the  plaintiff  was,  at  the  time  and  place  in  question,  in 
a  position  of  imminent  peril  of  being  struck  by  the  car 
mentioned  in  the  evidence  by  reason  of  the  fact  that  the 
team  or  the  wagon  attached  thereto  in  which  he  was 
ridbg  was  upon  the  railroad  track  or  upon  Nineteenth 
street  and  approaching  the  track  upon  which  said  car 
was  running  and  that  the  motorman  saw  him  or  said 
wagon  and  the  persons  therein,  in  such  position  of  dan- 
ger, if  any,  or  by  the  exercise  of  ordinary  care  could 
have  so  seen  it  or  them  in  time  to  have  slackened  the 
speed  of  said  car  or  to  have  stopped  the  same  by  the  ex- 
ercise of  ordinary  care  and  thus  have  avoided  striking 
the  wagon  and  injuring  the  plaintiff,  but  negligently  and 
carelessly  failed  to  do  so,  and  if  you  further  believe 
from  the  evidence  that  by  reason  of  the  foregoing 
careless  and  negligent  acts  of  the  said  motorman,  if 
you  find  them  to  have  been  careless  and  negligent,  the 
wagon  in  which  plaintiff  was  riding  was  struck  and 
plaintiff  was  thrown  out  of  the  same  and  injured,  then 
your  verdict  mudt  be  for  the  plaintiff,  even  although 
you  may  also  believe  and  find  from  the  evidence  that 
the  plaintiff  or  his  driver,  or  both  of  them,  were  guilty 
of  negligence  contributing  to  the  plaintiff's  injuries,  by 
negligently  driving  said  wagon  or  causing  the  same  to 
be  driven  upon  said  track,  in  dangerous  proximity  to 
the  street  car  mentioned  in  the  evidence,  at  said  cross- 
ing of  Cherry  and  Nineteenth  streets." 

Among  the  instructions  given  at  defendant's  in- 
stance was  the  following : 

**4.  The  court  instructs  the  jury  that  unless  you 
find  and  believe  from  the  evidence  that  after  the  mo- 

264MolO 


Digitized  by 


Google 


146        SUPREME  COURT  OF  MISSOURI, 

Jaggard  v.  Met.  St.  Ry.  Ck>. 

torman  saw,  or  by  the  exercise  of  ordinary  care  conld 
have  seen,  that  the  wagon  in  which  plaintiff  was  riding 
was  going  to  cross  the  track  in  front  of  the  car  so  as 
to  be  in  danger  of  being  struck  by  said  car,  he  did  not 
then  exercise  ordinary  care  to  stop  his  car  or  to  avoid 
the  collision,  then  your  verdict  will  be  for  the  defend- 
ant/' 

Ehiring  the  argument  the  following  occurred :  Mr. 
Piatt  made  the  following  remarks : 

*'I  don't  believe  the  plaintiff  is  entitled  to  recover. 
I  believe  that  the  plaintiff's  own  statement  of  the  case 
entitles  this  company  to  a  verdict  at  your  hands.  He 
tells  you  that  he  looked  out  there  and  saw  the  ear- 
that  he  looked  and  saw  it  just  as  soon  as  he  could ;  and 
I  say  that  there  is  no  law,  written  or  unwritten,  that 
presumes  that  the  motorman  could  have  seen  him  or 
ought  to  have  seen  him  any  further  away  or  any  sooner 
than  he  could  have  seen  the  motorman.  And  he  tells 
you  how  close  that  was." 

Mr.  Small :  '*  There  is  no  question  of  contributory 
negligence  here." 

Mr.  Piatt:  ''That  isn't  a  question  of  contribu- 
tory negligence,  as  I  understand  it." 

The  Court:    ''Proceed." 

To  which  ruling  of  the  court  the  plaintiff  then  and 
there  duly  excepted. 

Mr.  Piatt:  (Continuing)  "That  being  the  case 
there  seems  to  me  to  be  no  escape  from  the  conclusion 
that  this  man  in  this  wagon  came  out  there  in  a  posi- 
tion where  it  was  impossible  to  stop  that  car  after  the 
motorman  by  the  exercise  of  ordinary  care  could  have 
seen  them  in  a  position  of  danger  or  did  see  them  in  a 
position  of  danger." 

I.  It  is  contended  defendant's  instruction  num- 
ber four  is  erroneous.  The  argument  is  that  there  is 
evidence  the  car  was  being  run  at  a  negligently  high 
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rate  of  speed  prior  to  the  moment  the  mo- 
torman  saw  or  should  have  seen  plaintiff's 
peril  and  that,  but  for  the  instruction  mentioned,  the 
jury  might  have  found  for  plaintiff  on  the  theory  that 
it  was  this  negligent  speed  which  made  it  impossible 
for  the  motorman  to  avert  the  injury,  though  he  dis- 
covered plaintiff's  peril  at  the  eariiest  possible  moment 
and  thereafter  did  all  he  could  to  prevent  the  collision. 

The  petition  pleads  neither  an  ordinance  restrict- 
ing the  speed  of  cars  nor  that  the  actual  speed  of  the 
car  was  negligent  at  common  law.  It  is  founded  solely 
upon  the  humanitarian  doctrine. 

Defendant's  instruction  number  four  is,  in  the  re- 
spect complained  of,  in  legal  effect  the  equivalent  of 
plaintiff's  first  instruction.  The  use  of  the  words 
**then"  and  *^ after"  in  the  former  is  unobjectionable 
and  adds  nothing  thereto  which  is  not,  substantially, 
found  in  the  latter.  This  appears,  without  detailed 
analysis,  from  the  instructions  themselves. 

We  do  not  mean  to  intimate  that,  in  any  case,  there 
would  have  been  error  in  the  respect  mentioned,  in 
the  instruction  objected  to,  but  simply  rest  our  con- 
clusion upon  the  doctrine  that  plaintiff,  having  re- 
quested the  submission  of  the  case  solely  upon  the  same 
theory,  cannot  complain  even  if,  for  argument's  sake,  it 
could  be  conceded  the  instruction  is  erroneous. 

n.  The  objection  to  the  argument  of  defendant's 
counsel  is  not  tenable.  The  argument  was  merely  that 
plaintiff  could  have  seen  the  car  as  soon 
to^^Jury"  ^^s  the  motorman  could  have  seen  plaintiff 
and  (remembering  plaintiff's  testimony  as 
to  the  car's  speed  when  he  first  saw  it)  that  it  was  im- 
possible to  stop  the  car  after  they  first  saw  or  could 
have  seen  each  other. 

The  judgment  is  aflBrmed.    All  concur.' 
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GEORGE  M.  HART  et  al.  v.  G.  M.  ELDRED- 
Appellant. 

Division    One,    March    2,    1915. 

1.  COTENANCY:  Adverse  Possession.  As  a  general  rule,  the 
possession  of  one  tenant  in  common  is  the  possession  of  all; 
but  if  he  deals  with  the  property  as  absolute  owner,  knowingly 
encumbers  it  by  mortgage  or  deed  of  trust,  and  by  his  acts 
conveys  the  impression  that  he  is  holding  adversely  to  his 
cotenants,  he  may  acquire  a  good  title  by  adverse  possession. 

2.  :  :  Evidence.  The  evidence,  in  a  suit  to  ascer- 
tain and  determine  title  to  land,  brought  by  tenants  in  common 
against  one  claiming  through  conveyances  and  encumbrances 
made  by  a  cotenant,  held  not  to  show  title  in  the  defendant  by 
adverse  possession. 

Appeal  from  Camden  Circuit  Court. — Hon.  C  H. 
Skinker,  Judge. . 

Affirmed. 

W.  S.  Jackson  and  Roy  D.  Williams  for  appel- 
lant 

(1)  The  court  erred  in  finding  for  the  plainuffs, 
as  the  evidence  clearly  shows  that  John  H.  Hart,  un- 
der and  through  whom  the  defendant  claimed  his  title, 
had  become  the  absolute  owner  of  the  land  in  contro- 
versy, and  by  his  repeated  acts  of  ownership  thereof 
and  his  continuous  use  and  appropriation  of  the  rents 
and  profits  for  practically  25  years  had  ousted  the 
plaintiffs  and  each  of  them  and  had  acquired  thereby 
the  absolute  right  to  the  land  under  the  ten-year  Stat- 
ute of  Limitations.  Hendricks  v.  Musgrove,  183  Mo. 
311;  Papeyre  v.  Paul,  47  Mo.  586;  Peck  v.  Lock- 
ridge,  97  Mo.  560;  Warfield  v.  LindeU,  38  Mo.  562;  2 
Am.  &  Eng.  Ency.  of  Law  (1  Ed.),  pp.  1116,  1117; 
Dunlap  V.  Griffith,  146  Mo.  293.     (2)    The  four  mort- 
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gages  placed  upon  the  land  by  John  H.  Hart  in  his 
lifetime  and  recorded  in  the  deed  records  of  Camden 
county,  imparted  the  same  notice  and  were  as  effective 
in  all  respects  to  constitute  an  ouster  of  his  co-tenants, 
as  though  he  had  placed  of  record  the  same  number  of 
warranty  deeds.  Cockrell  v.  Baine,  94  Mo.  444;  Blan- 
chard  v.  Haseltine,  79  Mo.  App.  248 ;  Boyd  v.  Haseltine, 
110  Mo.  203. 

Sid  C.  Roach  and  C.  H.  Shubert  for  respondents. 

(1)  The  record  title  of  plaintiffs  being  clear,  the 
burden  is  on  defendant  to  establish  his  alleged  coun- 
tervailing titie  under  adverse  possession  by  a  prepond- 
erance of  the  evidence.  Douthett  v.  Stinson,  63  Mo. 
268;  Long  v.  McDow,  87  Mo.  203;  Rodney  v.  McLaugh- 
lin, 97  Mo.  426.  (2)  Possession  of  real  estate  may  be 
open  and  notorious  and  still  not  adverse,  but  under  li- 
cense or  subordination  no  matter  how  long  continued. 
Crawford  v.  Ahrens,  103  Mo.  88 ;  Handlan  v.  McManus, 
100  Mo.  124;  Long  v.  McDow,  87  Mo.  203;  Seibert  v. 
Hope,  221  Mo.  630;  Feller  v.  Lee,  225  Mo.  319;  San- 
ford  V.  Kern,  223  Mo.  616.  (3)  Mere  claim  to  land  will 
not  ripen  into  title,  however  long  and  persistent.  Gol- 
terman  v.  Schiermeyer,  125  Mo.  291.  (4)  Possession 
apparently  adverse  will  not  be  presumed  to  be  contin- 
uous.   Lynde  v.  Williams,  68  Mo.  360. 

RATTjEY,  C. — ^The  above  named  plaintiffs  in  May, 
1911,  jBled  in  the  Camden  Circuit  Court  their  petition 
to  quiet  titie  to  the  southwest  quarter  of  the  north- 
east quarter  and  the  north  quarter  of  the  northeast 
quarter  of  the  southwest  quarter  of  section  25,  town- 
ship 38,  of  range  19,  containing  50  acres  more  or  less. 
It  is  averred  in  the  petition,  that  said  plaintiffs  are 
tenants  in  common  with  said  defendant;  that  the  lat- 
ter is  in  possession  of  said  land;  denies  plaintiffs'  right 
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and  title  thereto,  and  claims  to  own  said  land  adversely 
to  plaintiffs.    The  petition  concludes  as  follows: 

*' Wherefore  the  plaintiffs  pray  the  court  to  ascer- 
tain and  determine  the  estate,  title  and  interest  of  the 
said  parties,  respectively,  in  such  real  estate,  and  to 
delSne  and  adjudge  by  its  judgment  and  decree  the 
title,  interest  and  estate  of  the  parties  severally  in  and 
to  such  real  property. 

'*And  the  plaintiffs  further  pray  the  court  may 
hear  and  finally  determine  any  and  all  rights,  claims^ 
interests,  liens  and  demands  whatsoever  of  the  parties, 
or  of  any  one  of  them,  concerning  or  affecting  said  real 
property,  and  to  award  full  and  complete  relief  by 
order  of  sale  for  partition  between  the  said  parties 
as  their  interests  shall  appear,  with  the  same  force  and 
effect  as  the  court  might  or  could  in  any  other  or  dif- 
ferent action  brought  by  the  parties  or  any  one  of  them 
to  enforce  such  rights,  claim,  interest,  lien  or  demand, 
and  for  all  necessary  and  proper  relief  at  law  or 
equity.'* 

Defendant  in  his  answer  denies  every  allegation 
in  said  petition,  except  that  which  alleges  he  was  in 
possession  of  said  land  and  claims  the  same  adversely 
to  plaintiffs.  The  answer  avers  that  plaintiffs  and 
each  of  them  claim  and  assert  title  to  said  real  estate ; 
that  their  said  claims  are  adverse  and  prejudicial  to  the 
title  and  interest  of  defendant  in  and  to  said  property. 
The  answer  then  concludes  as  follows : 

**  Wherefore  defendant  prays  the  court  to  try,  as- 
certain and  determine  the  estates,  title  and  interests  of 
defendant  and  plaintiffs  of,  in  and  to  the  real  estate 
above  described,  and  by  its  decree  to  adjudge,  deter- 
mine, settle,  quiet  and  define  the  respective  rights,  ti- 
tles, interests  and  estates  of  defendant  and  plaintiffs 
to  said  property ;  and  defendant  further  prays  that  if 
the  court  finds  that  he  is  sole  owner  of  the  real  estate 
hereinbefore  described  that  an  order  and  decree  be 
entered  of  record  forever  barring  and  precluding  the 
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plaintiffs,  and  each  of  them,  as  well  as  all  persons 
claiming  by,  through  or  under  said  defendant,  from 
hereafter  setting  up  any  title  or  claim  to  said  prop- 
erty, for  all  proper  orders  and  relief  in  the  premises/' 

A  jury  was  waived  and  the  cause  tried  by  the 
court.  The  latter  found  the  issues  in  favor  of  plain- 
tiffs, and  decreed  that  the  latter  were  entitled  to  five- 
sixths,  and  defendant  to  one-sixth,  of  said  property 
through  conveyances  and  encumbrances  made  by  John 
H.  Hart,  son  of  Catherine  J.  Hart,  in  his  lifetime. 
The  court,  in  accordance  with  the  pleadings,  ascer- 
tained that  said  property  could  not  be  partitioned  in 
kind,  and  hence  directed  the  sale  of  same,  etc.  The 
land  was  sold,  the  sale  approved,  and  judgment  was 
entered  accordingly.  Defendant  duly  appealed  from 
said  decree,  and  contends  that  on  the  facts  disclosed 
by  the  record,  John  H.  Hart,  and  those  claiming  under 
and  through  him,  acquired  a  good  title  to  said  real 
estate  by  adverse  possession,  and  that  by  reason  there- 
of defendant  is  the  legal  owner  of  all  said  property. 
On  the  other  hand,  it  is  insisted  by  respondents  that 
the  record  discloses  that  plaintiffs  and  said  John  H. 
Hart  were  tenants  in  common ;  that  the  latter  did  not 
hold  said  property  adversely  to  plaintiffs;  that  some 
of  the  plaintiffs  were  in  possession  of  said  land  within 
ten  years  before  the  commencement  of  this  action,  and 
that  by  reason  thereof  said  defendant  has  not  acquired 
title  to  said  property  by  adverse  possession,  etc. 

The  facts  necessary  to  a  decision  of  the  case  will 
be  considered  with  the  opinion. 

As  a  general  rule  the  possession  of  one  tenant  in 
common  is  the  possession  of  all,  but  there  are  excep- 
tions  to  this  general  rule.  If  the  cotenant  is  in  posses- 
sion, deals  with  the  property  as  abso- 
Tenancy  In  lute  owner,  knowingly  encumbers  the 

AdveTae"'  same  by  mortgage  or  deed  of  trust,  and 

PoMeaaion.  by  his  acts  conveys  to  the  public  the 

impression  that  he  is  holding  adversely 
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to  his  co-owners,  he  may,  under  such  circumstances, 
acquire  a  good  title  by  adverse  possession  in  ten  years. 
[Allen  V.  Morris,  244  Mo.  357 ;  Nickey  v.  Leader,  235 
Mo.  1.  c.  30-43;  Hendricks  v.  Musgrove,  183  Mo.  300; 
Dunlap  V.  Griffith,  146  Mo.  283.] 

Let  us  turn  to  the  record  for  the  facts.  The  evi- 
dence tends  to  show  that  Catherine  J.  Hart  died  intes- 
tate, November  9,  1879,  the  owner  of  the  50  acres  in 
controversy,  in  Camden  county,  Missouri. 
At  the  time  of  her  death,  John  H.  Hart 
was  about  16  years  of  age,  and  inherited  through  his 
mother  one-sixth  of  said  50  acres.  The  remaining  five- 
sixths  belonged  to  plaintiffs.  George  Hart  was  in  pos- 
session of  the  50  acres  at  the  time  of  his  mother  *s 
death,  and  continued  to  cultivate  it  until  he  moved  away 
in  1885.  John  H.  Hart  had  been  living  on  the  land 
with  George  until  the  latter  left  John  remained  on  the 
place  after  George  left.  The  latter  raised  a  crop  of 
wheat  on  part  of  the  50  acres  in  1903.  He  never  paid 
John  any  rent,  nor  did  John  pay  any  rent  for  the 
place.  George  Hart,  on  cross-examination  by  defend- 
ant's counsel,  testified  in  respect  to  the  50  acres  in 
controversy,  as  follows: 

**Q.  When  you  had  a  part  of  it  in  wheat,  didn't 
you  rent  it  from  John  H.  Hart!  A.  No,  sir;  we  sold 
the  wheat  together,  him  and  me  cropped  together  and 
divided  it ;  I  threshed  it  myself  with  my  own  thresher. 

**Q.  What  year  was  that!  A.  1903 ;  I  lived  then 
upon  the  big  Niangua,  near  where  I  now  live.'' 

George  further  testified,  upon  cross-examination: 
**John  Hart  and  my  brother  Marshall  never  claimed 
this  land  as  their  own  at  any  time  in  his  life." 

Marshall  Hart  testified: 

**Q.  Well,  have  you  any  knowledge  or  has  any- 
body called  your  attention,  or  the  attention  of  the  other 
heirs,  to  the  fact  that  John  H.  Hart  was  claiming  that 
land  against  the  rest  of  the  heirs!  A.  No,  sir;  I  don't 
reckon  he  was;  he  never  claimed  it  to  me." 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  153 

Hart  V.  Eldred. 

Leaving  out  of  consideration  the  deeds  of  trust 
hereafter  mentioned,  there  is  nothing  in  the  record 
which  tends  to  show  that  John  H.  Hart  ever  made  any 
claim  of  sole  owTiership  to  any  of  the  plaintiffs  or  to 
any  other  person.  He  was  only  one  of  six  heirs  and 
there  was  no  reason  for  his  asserting  title  to  that  which 
clearly  belonged  to  his  brothers  and  sisters. 

He  was  not  of  age  when  the  first  deed  of  trust  was 
given  for  $65,  in  1884.  There  is  no  evidence  that  John 
knew  he  was  conveying  anything  but  his  one-sixth  in- 
terest in  any  of  the  deeds  of  trust  given  by  him.  The 
record  does  not  show  that  John  had  any  actual  knowl- 
edge he  was  conveying  anything  more  than  his  one- 
sixth  interest  in  said  property.  Judge  Lea,  who  loaned 
the  boy  this  $65,  does  not  claim  that  he  relied  upon  the 
fact  that  John  was  the  sole  owner  of  said  land.  Some 
of  these  plaintiffs  were  the  near  neighbors  of  Judge 
Lea,  and  yet  he  does  not  claim  to  have  made  the  slight- 
est effort  to  ascertain  from  them,  or  either  of  them, 
whether  John  owned  any  other  than  a  one-sixth  inter- 
est in  said  land. 

This  suit  was  brought  in  May,  1911.  The  uncon- 
tradicted evidence  of  George  Hart  discloses  that  he  and 
John  were  jointly  cultivating  this  land  in  1903,  as  ten- 
ants in  common.  They  cropped  together  and  divided 
the  wheat.  George  testified  positively  that  he  did  not 
rent  the  land  from  John.  The  record  is  utterly  bar- 
ren of  facts  tending  to  show  any  actual  intention  upon 
the  part,  of  John  to  appropriate  the  interests  of  his 
brothers  and  sisters,  or  to  exclude  them  from  tlm  joint 
use  of  said  land  whenever  they  desired  to  use  the  same. 
We  are  not  satisfied  that  the  facts  disclosed  by  the 
record  herein  bring  home  to  these  plaintiffs  either  act- 
ual or  constructive  notice  that  John  had  changed,  or  at- 
tempted to  change,  his  friendly  holding,  as  tenant  in 
common,  to  that  of  a  hostile  holder,  without  at  least 
some  semblance  of  claim  upon  which  to  base  it.  But 
regardless  of  our  views  upon  the  foregoing  question, 
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we  are  of  the  opinion  that  defendant  has  failed  to 
show  a  valid  title  by  adverse  possession,  and  that  the 
finding  and  judgment  of  the  trial  court  should  be  af- 
firmed. 

The  equities  of  the  case  are  clearly  with  the  re- 
spondents, and  the  judgment  below  is  accordingly  af- 
firmed.   Broivn,  C,  concurs. 

PEE  CUEIAM.— The  foregoing  opinion  of 
RAiiiEY,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur,  Bond,  J.,  in  result 


CHARLES   FENSKY,   Appellant,   v.   MARYLAND 
CASUALTY  COMPANY. 

Division  One,   March  2,   1915. 

1.  SLANDER:  By  Agent:  Liability  of  Corporation.  A  corpora- 
tion is  liable  for  a  slander  uttered  by  its  agent  while  acting 
within  the  scope  of  his  employment  and  in  the  actual  perform- 
ance of  the  duties  thereof  touching  the  matter  in  question, 
though  the  slander  was  not  uttered  with  the  knowledge  of  the 
corporation  or  with  its  approval  and  though  it  did  not  ratify 
the  act  of  the  agent  A  corporation  is  liable  to  the  same  extent 
as  a  natural  principal  for  the  malicious  wrongs  of  its  officers 
or  agents,  if  committed  in  the  course  of  a  transaction  which 
is  within  the  scope  of  their  authority. 

2.  :  Office  of  innuendo.  The  office  of  an  innuendo  in  a  peti- 
tion for  slander  is  not  to  enlarge  the  words  actually  used,  but 
to  state  in  what  sense  or  meaning  the  words  were  used.  If 
they  are  not  actionable  per  se,  the  pleader  must  state  by  way 
of  colloquium  such  extrinsic  facts  as  will  show  their  slanderous 
meaning. 


:  :  Stating  Cause  of  Action.  A  petition  show- 
ing that  plaintiff,  as  an  attorney,  had  been  employed  by  one 
May  by  a  written  contract  to  prosecute  a  claim  for  damages 
against  an  Ice  Company  on  account  of  personal  injuries  sus- 
tained by  him  while  in  its  employ;  that  said  contract  was 
signed  by  May,  and  that  by  reason  thereof  plaintiff  had  a  prop- 
erty right  in  said  cause  of  action  to  the  extent  of  his  statutory 
attorney's  lien;  that  the  defendant  Insurance  Company  was 
vitally  interested  in  said  action,  because  it  had  indemnified  said 
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Ice  Company  against  claims  for  damages;  that  defendant  had 
knowledge  of  plaintiff's  contract  with  May;  that  the  "agent  of 
defendant,  while  acting  within  the  scope  of  his  employment 
and  in  the  actual  performance  of  the  duties  thereof  touching 
the  matter  in  question/'  in  the  presence  of  plaintiff  and  May 
<and  another  of  defendant's  agents  falsely  said:  "The  contract 
you  (meaning  plaintiff)  claim  to  have  with  this  man  (meaning 
May)  was  not  signed  by  him  and  he  (meaning  May)  is  here 
to  tell  you  so.  Furthermore,  the  day  on  which  this  contract 
Is  alleged  to  have  been  signed,  I  saw  May  and  his  hand  was  so 
hadly  hurt  and  bandaged  that  he  could  not  have  signed  his 
name  if  he  wanted  to;"  that  said  agent  then  and  there  charged 
and  imputed  and  intended  to  charge  and  impute  to  plaintiff  that 
^lie  had  in  his  possession  and  was  asserting  a  right  under  a 
forged  instrument,"  states  such  extrinsic  facts  as  to  show  the 
words  were  used  in  an  actionable  sense.  The  words  used  are 
not  actionable  per  «e,  but  the  incidental  facts  pleaded,  if  they 
do  not  charge  plaintiff  with  having  forged  May's  name  to  the 
contract,  at  least  show  that  plaintiff  was  claiming  valuable 
rights  under  a  contract  knowing  it  to  have  been  forged,  and  in 
either  case  the  language  used  was  actionable. 

4.  :  :    Liability  of  Corporation:   Grade  of  Agent. 

The  law  makes  no  distinction  between  the  classes  of  agents  of 
a  corporation,  whether  high  or  low.  It  is  not  the  law  that  only 
an  officer  or  manager  can  make  the  corporation  liable  for 
slander.  If  the  agent  ''while  acting  within  the  scope  of  his 
employment  and  in  the  actual  performance  of  the  duties  thereof 
touching  the  matter  in  question"  uttered  the  slanderous  words, 
the  corporation  is  liable.  And  the  facts  in  this  case  clearly  show 
that  the  agent  was  so  acting.  [Disapproving  the  seeming  re- 
striction in  Payton  v.  Clothing  Co.,  136  Mo.  App.  577.] 

Appeal   from   St   Louis    City    Circuit   Court. — Hon. 
C.  C.  Allen,  Judge. 

Bevebsed  and  bemanded. 

Charles  Fensky  pro  se;  Henry  E.  Haas  of  coun- 
sel. 

(1)  To  accuse  one  with  the  commission  of  a  fel- 
ony, either  directly  or  by  innuendo,  constitutes  ac- 
tionable slander.  Sec.  4817,  E.  S.  1909 ;  18  Am.  &  Eng. 
Ency.  Law,  868;  25  Cyc.  271;  Webb's  Pollock  on  Torts, 
p.  289.  (2)  Under  the  statutes  of  Missouri  it  is  a 
felony  for  a  person  to  have  in  his  possession  any 


Digitized  by 


Google 


156        SUPREME  COURT  OF  MISSOURI, 

Fensky  v.  Casualty  Co. 

forged  instrument  of  writing,  knowing  the  same  to  be 
forged,  by  which  he  may  endeavor  to  cheat,  injure  or 
defraud  another,  or  to  collect  money  on  account  of  the 
same.  Sees.  4651,  4654,  4666,  R.  S.  1909;  25  Cyc.  292; 
18  Am.  &  Eng.  Ency.  Law,  882.  (3)  To  charge  and 
accuse  an  attorney  at  law  with  corrupt,  dishonest  or 
improper  practice,  in  the  conduct  of  his  profession, 
tending  to  prejudice  him  in  his  calling  or  to  impeach 
his  integrity  as  an  attorney,  constitutes  actionable  slan- 
der. 18  Am.  &  Eng.  Ency.  Law,  960;  25  Cyc.  333; 
Webb's  Pollock  on  Torts,  p.  289 ;  Johnson  v.  St.  Louis 
Dispatch  Co.,  2  Mo.  App.  565;  22  Am.  &  Eng. 
Ann.  Cases,  375 ;  Montgomery  v.  Printing  Co.,  229  Pa. 
St  165;  Garr  V.  Selden,  6Barb.  416.  (4)  A  corpora- 
tion is  liable  for  a  slander  uttered  by  its  agent  while 
acting  within  the  scope  of  his  employment  and  in  the 
actual  performance  of  his  duties  thereof  touching  the 
matter  in  question,  though  the  slander  was  not  uttered 
with  the  knowledge  of  the  corporation  or  with  its  ap- 
proval and  though  it  did  not  ratify  the  act  of  the  agent 
Thompson  on  Corporations  (2  Ed.),  sec.  5441;  1  Clark 
&  Marshall  on  Corporations,  pp.  627,  629;  17  Am.  & 
Eng.  Annotated  Cases,  620;  Hypes  v.  Railroad,  82  S. 
C.  315;  Rivers  v.  Railroad,  90  Miss.  196;  Payton  v. 
Clothing  Co.,  136  Mo.  App.  577  •>  Minter  v.  Bradstreet 
Co.,  174  Mo.  444 ;  Johnson  v.  Dispatch  Co.,  2  Mo.  App. 
565;  Johnson  v.  Dispatch  Co.,  65  Mo.  539;  Boogher 
V.  Life  Assn.,  75  Mo.  324 ;  State  ex  inf.  v.  Ins.  Co.,  152 
Mo.  38.  (5)  And  whether  the  agent  of  the  corpora- 
tion was  acting  within  the  scope  of  his  employment 
and  in  the  actual  performance  of  his  duties,  is  a  ques- 
tion of  fact  to  be  submitted  to  the  jury.  Payton  v. 
Clothing  Co.,  136  Mo.  App.  577 ;  Thompson  on  Trials, 
sec.  1370. 

Holland,  Rutledge  &  Lashly  for  respondent. 

(1)     The   utterance    referred   to    in   appellant's 
petition    is    not    slanderous.     The    words    contained 
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therein  being  ordinary  English  words  free  from  ambi- 
guity, they  may  not  be  enlarged  upon  or  added  to  by 
the  allegations  contained  in  the  innuendo.  Cook  v.  Pub. 
Co.,  241  Mo.  326;  Walsh  v.  Pub.  Co.,  250  Mo.  141; 
Powell  V.  Crawford,  107  Mo.  595 ;  Winsor  v.  Ottofy,  140 
Mo.  App.  563 ;  Church  y.  Bridgman,  6  Mo.  190 ;  Naulty 
V.  Bulletin  Co.,  206  Pa.  St.  128;  Townshend  on  Slander 
and  Label  (4  Ed.),  par.  336;  Newell  on  Slander  and 
Libel  (2  Ed.),  p.  619.  (2)  Even  if  it  be  assumed  that 
the  ntterance  in  question  contained  all  the  charges  men- 
tioned in  the  innuendo,  that  is,  even  if  it  were  actually 
slanderous,  the  respondent  corporation  would  not  be 
liable  therefor.  Under  some  authorities  a  corporation 
is  never  liable  for  slander ;  under  others  it  may  be  lia- 
ble, but  only  where  it  is  shown  that  an  official  or  mana- 
ger of  the  corporation  made  the  utterance.  Townshend 
on  Slander  and  Libel  (4  Ed.),  par.  265;  Payton  v. 
Clothing  Co.,  136  Mo.  App.  577.  In  this  case  there  is 
no  charge  that  the  utterance  in  question  was  made  by 
an  official  or  manager  of  the  corporation. 

GRAVES,  P.  J. — This  is  an  action  for  slander.  In 
the  trial  court  the  plaintijff  was  cast  upon  a  general  de- 
murrer, charging  that  his  petition  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  That  is  the 
sole  question  here.    The  petition  reads : 

**  Plaintiff  states  that  he  is  and  was  at  all  times 
herein  mentioned  a  regularly  licensed  attorney  at  law 
and  has  been  practicing  his  profession  in  the  city  of  St. 
Louis,  Missouri,  for  the  past  fifteen  years : 

*^That  the  defendant,  Maryland  Casualty  Compa- 
ny, is  a  foreign  corporation  doing  business  in  the  State 
of  Missouri  and  is  engaged,  among  other  things,  in  car- 
rying employers'  liability  insurance. 

''Plaintiff  further  states  that  on  the  8th  day  of 
May,  1911,  he  was  employed  by  one  Eugene  May,  col- 
ored, to  prosecute  his  claim  for  damages  against  the 
Polar  Wave  Ice  &  Fuel  Company,  a  corporation,  doing 
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business  in  the  city  of  St  Louis,  on  account  of  per- 
sonal injuries  sustained  by  the  said  Eugene  May  while 
in  the  employ  of  said  Polar  Wave  Ice  &  Fuel  Com- 
pany on  or  about  the  29th  day  of  April,  1911,  at  its 
plant  at  or  near  Cook  and  Channing  avenues  in  said 
city  of  St  Louis;  that  plaintiff's  contract  of  employ- 
ment was  in  writing  duly  signed  by  the  said  Engene 
May  and  that  by  reason  thereof  plaintiff  had  a  prop- 
erty right  in  said  cause  of  action  to  the  extent  of  his 
statutory  lien ;  which  said  contract  is  herewith  filed  and 
marked 'Exhibit  A.' 

'^  Plaintiff  further  states  that  the  said  defendant, 
Maryland  Casualty  Company,  was  assurer  for  said 
Polar  Wave  Ice  &  Fuel  Company  and  had  contracted 
and  agreed  to  hold  the  said  Polar  Wave  Ice  &  Fuel 
Company  harmless  from  any  and  all  liability  by  reason 
of  damage  suits,  and  was  by  reason  of  said  contract  of 
assurance  vitally  interested  in  the  outcome  of  the  claim 
of  said  Eugene  May. 

'*  Plaintiff  further  states  that  he  duly  notified  the 
Polar  Wave  Ice  &  Fuel  Company  of  his  employment 
in  writing  by  said  Eugene  May  and  of  his  statutory 
lien  on  the  cause  of  action,  and  that  the  said  Polar 
Wave  Ice  &  Fuel  Company  in  turn  notified  the  said 
Maryland  Casualty  Company. 

**  Plaintiff  further  states  that  on  or  about  the  19th 
day  of  May,  1911,  two  agents  of  the  defendant  cor- 
poration, whose  names,  to  the  best  knowledge  and 
belief  of  plaintiff,  are  Fred  Kraemer  and  —  Hulbert,^ 
having  in  their  company  the  said  Eugene  May,  called 
on  plaintiff  at  his  office  in  the  Times  Build- 
ing in  the  city  of  St.  Louis,  Missouri,  and  said  Fred 
Kraemer,  agent  of  defendant,  while  acting  with- 
in the  scope  of  his  employment  and  in  the  actual 
performance  of  the  duties  thereof  touching  the 
matter  in  question,  in  the  presence  and  hearing 
of  this  plaintiff  and  of  divers  other  persons,  falsely, 
wantonly,  and  maliciously  spoke  of  and  concerning  the 
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plaintiff  the  following  false,  malicious,  and  defamatory 
words,  to-wit:  'The  contract  you  (meaning  plaintiff) 
claim  to  have  with  this  man  (meaning  May)  was  not 
signed  by  him  and  he  (meaning  May)  is  here  to  tell 
you  so.  Furthermore,  the  day  on  which  this  contract 
is  alleged  to  have  been  signed,  I  saw  May  and  his 
hand  was  so  badly  hurt  and  bandaged  that  he  could 
not  have  signed  his  name  if  he  wanted  to,'  then  and 
there  intending  to  charge  and  impute,  and  then  and 
there  charging  and  imputing,  to  plaintiff  that  he  had 
in  his  possession  and  was  asserting  a  right  under  a 
forged  instrument,  knowing  the  same  to  be  forged, 
which  said  charge,  if  true,  constitutes  a  felony  under 
the  laws  of  the  State  of  Missouri  and  would  subject 
plaintiff  to  degrading  punishment. 

**  Plaintiff  further  states  that  at  the  time  of  utter- 
ing said  false,  malicious,  and  defamatory  words  as 
aforesaid,  and  with  a  view  of  intensifying  said  slander, 
the  said  Fred  Kraemer,  agent  of  said  defendant,  while 
acting  within  the  scope  of  his  employment  and  in  the 
actual  performance  of  the  duties  assigned  to  him  by 
this  defendant  procured  the  said  Eugene  May,  under 
promise  of  pecuniary  reward,  to  then  and  there  deny 
his  signature  in  the  presence  and  hearing  of  plaintiff 
and  divers  other  persons;  that  the  false  and  slanderous 
language  so  spoken  of  and  concerning  the  plaintiff, 
together  with  the  denial  of  said  Eugene  May,  so  pro- 
cured as  aforesaid,  was  understood  and  believed  by  the 
persons  in  whose  presence  and  hearing  the  same  was 
uttered  to  mean  that  plaintiff  had  in  his  possession  and 
was  asserting  a  right  under  a  forged  contract,  and  that 
he,  the  plaintiff,  then  and  there  knew  the  same  to  be 
forged. 

'*  Plaintiff  further  says  that  the  false  and  slander- 
ous words  so  spoken  of  and  concerning  the  plaintiff 
by  defendant's  said  agent  while  acting  in  the  scope  of 
his  employment,  greatly  humiliated  plaintiff  and  has 
greatly    prejudiced    him    in    his    good    name,    fame 
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and  reputation  and  has  greatly  injured  him  in  his  pro- 
fession and  business  as  an  attorney  at  law,  to  his  dam- 
age in  the  sum  of  fifty  thousand  dollars,  in  actual 
damages  in  the  sum  of  twenty-five  thousand  dollars  and 
in  exemplary  or  punitive  damages  in  the  sum  of  twenty- 
five  thousand  dollars. 

*^  Wherefore,  the  premises  considered,  plaintiff 
prays  judgment  against  defendant  for  twenty-five 
thousand  dollars  actual  damages  and  for  twenty-five 
thousand  dollars  punitive  damages  and  for  his  costs 
in  this  behalf  sustained/' 

I.  The  demurrer  being  a  general  one  we  are  not 
advised  upon  what  theory  the  trial  court  held  this 
petition  bad.  In  the  brief  of  appellant 
Slander:  it  is  said  that  the  trial  court  took  the  view 

Corporation,  that  there  was  no  agency  in  slander,  and 
a  corporation  was  not  liable  for  the 
slanderous  statements  of  its  agent.  We  admit  that  a 
rule  thus  broad  is  announced  by  Townshend  on  Slander 
and  Libel  (4  Ed.),  sec.  265,  whereat  it  is  said: 

*^As  a  corporation  can  act  only  by  or  through  its 
officers  or  agents  (sec.  261)  and  as  there  can  be  no 
agency  to  slander  (sec.  57),  it  follows  that  a  corpora- 
tion cannot  be  guilty  of  slander;  it  has  not  the  capacity 
for  committing  that  wrong.  If  an  officer  or  an  agent 
of  a  corporation  is  guilty  of  slander,  he  is  personally 
liable,  and  no  liability  results  to  the  corporation." 

This  rule  has  long  since  been  exploded,  and  right- 
fully so.  The  more  recent  and  better  rule  is  well 
worded  in  5  Thompson  on  Corporations  (2  Ed.),  sec. 
5441,  whereat  it  is  said : 

**The  general  rule  makes  the  corporation  liable 
for  a  slander  uttered  by  its  agent  while  acting  within 
the  scope  of  his  employment  and  in  the  actual  per- 
formance of  the  duties  thereof  touching  the  matter  in 
question,  though  the  slander  was  not  uttered  with 
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the  knowledge  of  the  corporation  or  with  its  approval 
and  thongh  it  did  not  ratify  the  act  of  the  agent." 

To  like  effect  is  1  Clark  and  Marshall  on  Private 
Corporations,  page  627 : 

*'It  has  been  said  that  a  corporation  cannot  be 
liable  for  a  slander  or  oral  defamation  by  its  officers 
or  agents,  as  'there  can  be  no 'agency  to  slander;' 
and  the  opinion  has  also  been  expressed  that  a  cor- 
poration, because  of  its  impersonal  nature,  cannot  com- 
mit torts  involving  the  element  of  malice,  since,  to  sup- 
port an  action  for  such  a  tort,  4t  must  be  shown  that 
the  defendant  was  actuated  by  a  motive  in  his  mind, 
and  a  corporation  has  no  mind.'  This  reasoning,  how- 
ever, is  unsound.  A  corporation,  it  is  true,  has  no 
mind,  and  cannot  itself  entertain  malice,  but  its  of- 
ficers and  agents  may,  and  their  mental  attitude,  in- 
cluding their  malice,  may,  like  their  consent  to  a  cor- 
tract  or  their  physical  acts,  be  imputed  to  the  corpora- 
tion. It  is  well  settled,  therefore,  for  this  reason,  that 
a  corporation  may,  to  the  same  extent  as  a  natural 
principal,  be  liable  for  the  malicious  wrongs  of  its  of- 
ficers or  agents,  if  committed  in  the  course  of  a  transac- 
tion which  is  within  the  scope  of  their  authority." 

And  on  page  628  the  same  authority  says:  ''Thus, 
it  has  been  held  that  a  corporation  may,  to  the  same 
extent  as  an  individual,  be  liable  in  an  action  for 
libel,  or,  it  seems,  for  slander,  or  in  an  action  for 
malicious  criminal  prosecution  or  malicious  false  ar- 
rest or  imprisonment,  for  malicious  prosecution  of  a 
civil  action,  attachment,  or  other  proceeding,  for  mal- 
icious interference  with  the  business  of  another,  for 
making  a  false  return  to  a  writ,  as  a  writ  of  mandamus, 
for  example,  and  for  conspiracy,  all  of  which  offenses 
involve  a  mental  element." 

Further  in  a  note  on  page  629,  the  same  authority 
adds:  "While  it  is  true  that  a  corporation  cannot 
itself  speak  and  therefore  cannot  itself  slander,  neither 
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can  a  corporation  itself  make  false  representations, 
and  yet  a  corporation  may  be  liable  for  the  false  rep- 
resentations of  its  agent.  For  the  same  reason,  it  may 
be  liable  for  a  slander  by  its  agents/' 

In  the  recent  case  of  Hypes  v.  Southern  Ry.  Co., 
82  S.  C.  1.  c.  317,  Mr.  Justice  Jones,  says : 

''It  is  established  that  corporations  as  well  as  nat- 
ural persons  are  liable  for  the  wilful  tort  of  an  agent 
acting  within  the  general  scope  of  his  employment, 
without  previous  express  authority  or  subsequent 
ratification.  [Rucker  v.  Smoke,  37  S.  C.  377;  Williams 
V,  Tolbert,  76  S.  C.  217;  Schumpert  v.  Railway,  65 
S.  C.  332;  Gardner  v.  Railway,  65  S.  C.  342;  Riser 
V.  Railway,  67  S.  C.  419;  Dagnall  v.  Railway,  69  S.  C. 
115;  Fields  v.  Cotton  Mills,  77  S.  C.  549,  11  L.  R.  A. 
(N.  S.)  822.] 

''The  old  doctrine  that  a  corporation,  having  no 
mind,  cannot  be  liable  for  acts  of  agents  involving 
malice  has  been  completely  exploded  in  modem  juris- 
prudence. While  a  corporation  is  nonpersonal  in  its 
formal  legal  entity,  it  represents  natural  persons  and 
must  necessarily  perform  its  duties  through  natural 
persons  as  agents,  hence  must  spring  the  correlative 
responsibility  for  the  acts  of  its  agents  within  the  scope 
of  their  employment. 

"The  liability  of  a  corporation  for  malicious  libel 
published  by  its  agent  in  the  course  of  his  employment 
is  generally  recognized.  [Philadelphia,  W.  &  B.  R. 
R.  Co.  V.  Quigley,  62  XJ.  S.  202;  Johnson  v. 
St.  Louis  Dispatch  Co.,  27  Am.  Rep.  (Mo.)  293;  Bacon 
v.  Michigan,  etc.  R.  R.  Co.,  54  Am.  Rep.  (Mich.)  372; 
Maynard  v.  Firemen's  Fund  Ins.  Co.,  91  Am.  Dec. 
(Cal.)  672;  Fogg  v.  Boston,  etc.  R.  R.  Co.,  12  Am.  St. 
(Mass.)  583;  Missouri  Pacific  Ry.  v.  Richmond,  15 
Am.  St.  (Tex.)  794;  10  Cyc.  1215;  18  Am.  &  Eng.  Ency. 
Law,  1058.] 

"We  do  not  regard  the  distinction  between  writ- 
ten and  unwritten  slander  to  be  of  sufficient  importance 
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to  warrant  the  application  of  a  different  rale.  The 
written  slander  is  not  always  or  necessarily  more  pub- 
lic than  the  spoken,  and  if  it  may  indicate  more  delib- 
eration and  hence  warrant  more  easily  the  inference 
of  malice,  the  difference  is  merely  in  degree,  not  in 
kind.'^ 

So  too,  in  the  case  of  Rivers  v.  Eailroad,  90  Miss. 
1.  c.  211,  Whitfield,  C.  J.,  says : 

*'The  doctrine  has  long  been  exploded  that  a  cor- 
poration is  not  liable  for  slander  because,  as  it  was 
ridiculously  expressed,  there  could  be  *no  agency  to 
slander.'  The  true  doctrine  is  that  set  forth  in  Clark 
&  Marshall  on  Corporations,  vol.  1,  pp.  627-629.'' 

The  learned  jurist  then  quotes  from  the  text  as 
we  have  quoted  supra. 

In  our  own  State  this  modem  rule  as  to  slander 
is  fully  recognized.  [Payton  v.  Clothing  Co.,  136  Mo. 
App.  577.] 

There  can  be  no  sound  reason  for  saying  that  a 
corporation  may  be  liable  for  libel  (a  doctrine  long 
recognized)  and  yet  not  liable  for  slander — unwritten 
libel  or  defamation  of  character.  Under  the  modem 
rule  the  corporate  shell  will  not  shield  the  corporation 
from  the  ill  effects  of  the  slanderous  tongue  of  its  agent, 
if  at  the  time  the  agent  was  transacting  for  the  cor- 
poration the  business  of  the  corporation,  and  the 
slander  was  uttered  in  the  course  of  such  business — 
and  in  connection  therewith.  As  an  individual  I  can- 
not go  to  another  individual  to  adjust  an  account 
with  him,  and  in  the  course  of  so  doing  publicly  de- 
nounce him  as  a  thief.  Nor  should  a  corporation, 
through  its  agents,  be  able  to  thus  denounce  a  citizen, 
and  escape  liability.  This  phase  of  the  case,  i.  e.,  the 
character  of  the  agent,  we  discuss  later.  It  is  suf- 
ficient to  say  at  this  juncture  that  the  corporation  is 
not  relieved  from  liability  upon  the  theory  that  there 
*4s  no  agency  to  slander."    If  this  was  the  theory 
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nisi,  and  there  were  no  other  questions  in  the  case,  the 
judgment  cannot  be  sustained. 

II.  The  first  point  in  defendant's  brief  is  stated 
in  this  language: 

^'The  utterance  referred  to  in  appellant's  petition 
is  not  slanderous.  The  words  contained 
offi"*'*'^f  therein  being  ordinary  English  words  free 
Innuendo.  from  ambiguity  they  may  not  be  enlarged 
upon  or  added  to  by  the  allegations  con- 
tained in  the  innuendo/^ 

All  this  may  be  granted,  and  yet  the  action  of  the 
trial  court  is  not  necessarily  right.  It  is  not  the  pur- 
pose of  an  innvsndo  in  a  petition  for  slander  to  enlarge 
the  words  actually  used,  but  the  office  of  that  part  of 
a  slander  petition  i&  to  state  in  what  sense  or  meaning 
the  language  was  used. 

If  the  words  used  are  not  actionable  per  se,  the 
pleader  by  way  of  colloquium  must  state  such  extrinsic 
facts,  as  will  show  the  slanderous  meaning  of  the  words 
used.  In  the  early  case  of  Curry  v.  Collins,  37  Mo.  1.  c. 
328,  we  said: 

'*  Since  the  statute  (R.  S.  1855,  p.  1240,  sec.  55), 
there  need  be  no  coUoquiiun  of  extrinsic  facts  for  the 
purpose  of  showing  the  application  of  the  defamatory 
matter  to  the  plaintiflf,  more  than  the  words  were 
spoken  of  and  concerning  him.  [Stieber  v.  Wensel,  19 
Mo.  513.]  And  when  the  slanderous  words  are  action- 
able in  themselves,  it  is  not  necessary  to  make  any 
prefatory  averments  as  to  the  circumstances  to  which 
they  refer ;  but  if  the  words  do  not,  per  se,  convey  the 
meaning  which  the  plaintiff  would  assign  to  them,  the 
petition  must  contain  a  statement  of  the  extrinsic  mat- 
ter necessary  to  show  that  they  are  actionable,  and 
what  is  necessary  to  be  stated  must  be  proved. '^ 

We  have  set  out  the  petition  in  full,  and  we  may 
admit  that  the  language  alleged  to  have  been  spoken 
by  the  agent  Kraemer,  if  taken  as  standing  alone  does 
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not  charge  an  indictable  offense,  and  thus  would  not 
be  actioAable  per  se.  In  such  case  it  devolves  upon 
the  pleader  by  way  of  colloquium  to  state  such  extrinsic 
facts  as  will  show  that  the  words  were  used  in  an 
actionable  sense.  Does  this  petition  state  such  ex- 
trinsic facts?  We  think  so.  It  is  rather  inartificially 
drawn,  but  we  believe  there  are  such  extrinsic  facts 
pleaded  as  to  show  the  words  to  have  ben  used  in  an 
actionable  sense.  The  plaintiff's  petition,  as  to  these 
extrinsic  facts,  show  (1)  that  plaintiff  was  asserting 
rights  under  a  contract  purporting  to  have  been  signed 
by  May,  (2)  that  this  contract  evidenced  a  lien  which 
plaintiff  had  upon  a  cause  of  action  which  May  had 
against  the  Ice  Company,  (3)  that  May  in  fact  had  a 
claimed  cause  of  action  against  the  Ice  Company,  (4) 
that  defendant  was  vitally  interested  in  such  claimed 
cause  of  action  by  May,  because  it  had  indenmified 
by  insurance  the  said  Ice  Company  against  such  claims; 
(5)  that  defendant  had  knowledge  of  plaintiff's  said 
contract;  (6)  that  these  agents  of  defendant  in  the 
course  of  their  business  for  the  defendant  called  upon 
plaintiff  with  reference  to  the  claim  of  May  and  this 
contract  of  plaintiff  with  May;  (7)  that  whilst  looking 
after  the  alleged  liability  of  defendant  upon  the  very 
claim,  and  the  claim  of  plaintiff  under  the  contract 
with  May,  the  language  mentioned  was  used.  The 
foregoing  is  a  fair  statement  of  the  facts  pleaded,  or 
clearly  inferable,  in  plaintiff's  petition.  The  question 
then  is,  do  these  incidental  facts  show  the  language 
to  have  been  used  in  an  actionable  sense?  We  think 
so.  It  is  clear  that  if  they  do  not  show  that  they 
charge  plaintiff  with  having  forged  May's  name  to  the 
contract,  they  do  at  least  show  that  plaintiff  was  claim- 
ing valuable  rights  under  a  contract,  knowing  it  to  have 
been  forged.  In  either  sense  the  language  as  thus  used 
was  actionable,  and  the  petition  would  state  a  good 
cause  of  action.  So  that  we  say  that  whilst  this  peti- 
tion is  quite  inartificially  drawn,  yet  the  facts  pleaded 
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and  the  clear  inference  to  be  drawn  from  the  pleaded 
facts,  show  the  words  charged  to  have  been  spoken 
were  in  fact  spoken  in  the  sense  attributed  to  them  in 
the  innuendo.  So  viewing  the  petition  it  states  a  good 
cause  of  action,  if  Kraemer's  relation  to  the  company 
was  such  that  the  company  would  be  liable  for  his 
slanderous  remarks.    That  question  we  take  next. 

in.    The  next  contention  of  the  defendant  is  that 

the  petition  only  charges  that  Kraemer  was  the  agent 

of  defendant,  and  that  the  defendant  is  not 

Slander:  liable  for  the  slanderous  language  of  a 

By  Agent  of  ,  /»         ,  T  • 

Corporation,  mere  agent,  and  for  that  reason  the  peti- 
tion is  bad.  The  contention  of  the  defend- 
ant seems  to  be  that  only  an  officer  or  manager  of  a 
corporation  can  make  the  corporation  liable  for  slan- 
der. There  is  language  in  Payton  v.  Clothing  Co.,  136 
Mo.  App.  577,  which  lends  support  to  this  view.  The 
doctrine  is  unsound. 

The  petition  in  this  case  charges  that  Kraemer 
was  the  agent  of  the  corporation,  it  charges  that  what 
he  said  and  did  was  said  and  done  '*  while  acting  within 
the  scope  of  his  employment  and  in  the  actual  perform- 
ance of  the  duties  thereof  touching  the  matter  in  ques- 
tion.'' The  extrinsic  facts,  by  way  of  colloquium,  and 
the  reasonable  inference  from  those  facts,  show  that 
this  allegation  of  being  in  the  line  of  duty  is  true.  The 
facts  show  that  this  agent  was  looking  after  this  claim 
against  the  defendant,  and  it  of  necessity  required  the 
agent  to  investigate  the  contract  of  plaintiff  which  gave 
plaintiff  an  interest  in  the  claim.  Whatever  was  done 
and  said  was  done  and  said  in  the  very  performance 
of  the  agent's  duty  to  his  master.  In  effect,  when  this 
agent  approached  plaintiff,  the  plaintiff  not  only  as- 
serted that  there  was  a  valid  claim  against  the  agent's 
principal,  but  further  that  by  reason  of  the  contract,  he, 
plaintiff,  had  a  half  interest  in  that  claim.  To  this 
the  agent  in  effect  said,  yes,  you  claim  under  that  con- 
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tract,  but  that  contract  is  a  forgery  and  you  know  it, 
and  we  have  the  man  right  here  with  us  to  prove  that  it 
is  a  forgery.  If  ever  words  of  slander  were  uttered  by 
an  agent,  to  use  the  language  of  Judge  Thompson, 
quoted  supra,  ''while  acting  within  the  scope  of  his 
employment  and  in  the  actual  performance  of  the 
duties  thereof  touching  the  matter  in  question,^'  this  is 
one  of  the  cases. 

Under  our  paragraph  one  we  have  cited  the  au- 
thorities which  hold  that  the  corporation  may  be  liable 
for  the  slanderous  language  of  the  agent.  These  au- 
thorities do  not  confine  the  word  agent  to  an  officer 
or  general  manager,  as  defendant  would  have  us  do 
and  a&  the  Kansas  City  Court  of  Appeals  seemingly 
has  done  in  the  Payton  case,  supra.  On  the  contrary, 
the  vast  weight  of  modern  authorities  places  the  lia- 
bility upon  the  ground  that  the  language  was  used  by 
an  authorized  agent  in  the  line  of  his  employment  and 
in  connection  with  the  very  thing  he  was  looking  after 
for  his  corporation.  The  law  draws  no  distinction  be- 
tween the  classes  of  agents  as  to  whether  high  or  low 
in  authority.  The  things  to  be  looked  to  are,  (1)  was 
the  person  an  authorized  agent  of  the  corporation?  and 
(2)  if  so,  was  he  acting  within  the  scope  of  his  employ- 
ment, when  he  used  the  slanderous  language?  and  (3) 
was  such  language  used  in  the  actual  performance  of 
his  duties,  and  touching  the  matter  in  question?  If  so, 
then  the  corporation  is  liable,  whether  such  authorized 
agent  be  high  or  low  in  class  (so  he  was  duly  author- 
ized and  was  acting  within  the  scope  of  his  authority), 
and  is  liable,  to  again  quote  from  Judge  Thompson, 
**  though  the  slander  was  not  uttered  with  the  knowl- 
edge of  the  corporation  or  with  its  approval,  and  though 
it  did  not  ratify  the  act  of  the  agent.'' 

This  doctrine  is  right  in  principle.  An  individual 
could  not  have  gone  to  the  plaintiff  and  charged  him 
with  knowingly  exacting  money  under  a  forged  con- 
tract and  escape  liability,  if  such  charge  was  false. 
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Nor  should  a  corporation  which  sends  out  an  agent  who 
would  do  the  same  thing  be  permitted  to  escape  lia- 
bility. 

The  doctrine  of  no  agency  to  slander^'  and  ''the 
corporation  canH  slander  because  it  can't  talk''  having 
been  fully  exploded,  it  is  liable  in  slander  just  the  same 
as  for  any  other  tort.  It  is  not  liable  for  any  tort 
which  is  not  committed  in  the  course  of  the  agent's 
employment. 

We  think  a  liberal  construction  of  this  petition 
(which  construction  we  are  entitled  to  give  it  upon  a 
mere  general  demurrer)  shows  that  a  cause  of  action 
was  stated  and  the  trial  court  erred  in  sustaining  the 
demurrer  thereto.  The  judgment  nisi  is  reversed  and 
the  cause  remanded.    All  concur. 


JOSEPH  H.  HAMBEL  et  al.,  Appellants,  v. 
HORACE  LOWRY. 

Division   One,   March   2,    1915. 

1.  QUIETING  TITLE:  Affidavit  to  Petition:  Upon  Information 
and.  Belief.  Where  facts  are  stated  positively  In  a  petition  to 
quiet  title,  an  affidavit  in  which  al&ants  swear  that  *'the  facts 
stated  in  the  foregoing  petition  are  true  according  to  the  best 
knowledge,  information  and  belief  of  these  affiants/'  is  suf- 
ficient 

2.   :  :  Venue:   No  Scilicet.    Although  the  affidavit 

to  the  petition  to  quiet  title  does  not  contain  any  scilicet,  yet  if 
the  seal  and  written  words  following  it  show  that  the  oath  was 
administered  by  a  named  notary  public,  of  a  named  county  and 
State,  it  sufficiently  shows  where  the  affidavit  was  made,  for 
the  presumption  is  that  the  oath  was  administered  within  the 
notary's  jurisdiction. 

3.   :  Defendants:  Person  and  His  Unknown  i-lelrs.   Under 

the  statute,  prior  to  its  amendment  in  1909,  a  person  and  his 
unknown  heirs  could  be  Joined  as  defendants  in  the  same  suit 
to  auiet  title. 
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:  :  As  Both  Heirs  and  Devisees.    A  petition  to 

quiet  title  is  not  defective  because  it  alleges  that  if  a  certain 
person  be  dead  then  the  title  and  estate  claimed  by  him  in  said 
land  is  now  claimed  by  "his  heirs  and  devisees."  The  effect  is 
to  include  all  persons  claiming  as  heirs  and  all  persons  claim- 
ing as  devisees. 


:    Unknown    Heirs:    Sufficient   Allegation.     A  petition 

stating  that  Hambel  if  living  claims  some  interest  or  title  in  the 
land,  and  if  he  be  dead  "then  the  title,  interest  or  estate  claimed 
by  him  in  said  real  estate  is  claimed  by  his  heirs  and  devisees, 
if  any  he  left  surviving  him;  that  the  names  of  such  heirs  and 
devisees,  if  any  there  be,  are  to  this  plaintiff  unknown,  and  for 
that  reason  cannot  be  inserted  herein,"  is  not  insufficient  on  the 
theory  that  it  does  not  state  there  are,  or  that  plaintiff  verily 
believes  there  are,  persons  interested  in  the  subject-matter  whose 
names  cannot  be  stated  because  they  are  unknown  to  him.  The 
allegations  did  not  mislead. 


:   Order  of  Publication:    Description  of   Interest,   Etc. 

An  order  of  publication  reciting  that  "plaintiff  further  alleges 
in  its  petition,  under  oath,  that  it  verily  believes  that  there  are 
persons  interested  in  the  subject-matter  of  the  petition,  whose 
names  it  cannot  insert  therein,  because  they  are  unknown  to  it; 
that  the  interest  of  unknown  persons  is  derived  by  devise  and 
descent  from  the  said  Charles  Hambel,  deceased,  so  far  as  the 
knowledge  of  plaintiff  extends  as  to  such  Interest  and  the  manner 
in  which  the  same  is  derived,"  contains  a  sufficient  description 
of  the  character,  extent  and  derivation  of  the  interest  of  the 
unknown  defendant  It  contains  all  the  description  that  was 
within  plaintiff's  knowledge,  and  that  is  enough. 


:  :  :  Derivation  and  Character.   The  statute 

prescribes  no  set  form  of  words  for  describing  the  interest  of  un- 
known heirs,  or  its  derivation,  or  plaintiff's  lack  of  knowledge 
of  it;  but  its  purpose  is  that  both  the  petition  and  publication 
shall  be  so  drawn  as  to  convey  the  facts  concerning  the  char- 
acter of  the  interest  to  the  defendant,  so  far  as  plaintiff's  knowl- 
edge extends;  and  when  that  is  done,  in  both  petition  and 
publication,  the  description  is  sufficient.  If  the  publication 
states  that  plaintiff  does  not  know  the  character  of  defendant's 
interest  or  claim  and  all  that  he  does  know  of  it  is  that  it  is 
derived  by  devise  or  descent  from  a  certain  person,  an  omission 
of  a  formal  statement  that  plaintiff  does  not  describe  defend- 
ants' interest  or  claim  more  fully  because  the  nature  and  ex- 
tent of  such  interest  is  unknown  to  him,  is  not  a  substantial 
omission. 

:  :  :  Collateral  Attack.    If  the  order  of 

publication  in  the  suit  to  quiet  title,  directly  or  by  necessary 
inference,  includes  all  requisite  facts,  and  the  only  objection 
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that  can  be  urged  against  it  is  informalities  in  the  manner 
and  order  of  stating  those  requisite  facts,  it  is  sufficient  as 
against  collateral  attack — for  instance,  in  a  subsequent  suit  by 
the  ''unknown"  defendants  to  quiet  the  title. 


9.  :   :   :    In   Language  of   Petition.     It  is 

not  necessary  that  the  publication  contain  all  the  allegations  of 
the  petition  concerning  the  interests  of  the  unknown  defendants. 
If  It  is  the  same  in  meaning,  and  advises  defendants  of  the  iden- 
tical facts  the  petition  alleges,  though  it  does  not  do  so  in  the 
petition's  identical  words,  it  sufficiently  describes  their  interest 
and  its  derivation,  if  the  petition  does. 

Appeal  from  Carter  Circuit  Court — Hon.  W.  N. 
Evans,  Judge. 

Ajffirmed. 

Orchard  S  Cunningham  for  appellants. 

(1)  The  petition  introduced  in  evidence  is  insuffi- 
cient to  give  the  court  or  the  clerk  in  vacation  jurisdic- 
tion to  issue  an  order  of  publication  as  to  unknown  in- 
terested parties ;  in  other  words,  there  is  no  sufficient 
allegation  under  the  statute  as  to  unknown  interested 
parties.  R.  S.  1899,  sec.  580.  The  petition  in  this  case 
does  not  allege  or  state  that  there  are  unknown  in- 
terested parties,  setting  out  their  interest  and  how  de- 
rived; in  fact  plaintiff  states  it  has  no  knowledge  of 
whether  there  are  unknown  interested  parties  or  not, 
nor  what  their  interests  are ;  it  states  if  William  Smith 
be  dead,  plaintiff  has  no  knowledge  sufficient  to  form  a 
belief  and  if  he  be  dead,  then  the  title,  interest  or  estate 
claimed  by  him  in  said  real  estate  is  derived  by  his  heirs 
and  devisees,  if  any  he  left  surviving  him;  that  the 
names  of  such  heirs  and  devisees,  if  any  there  be,  are 
to  this  plaintiff  unknown  and  for  that  reason  cannot 
be  inserted  herein ;  that  such  heirs  and  devisees,  if  any 
there  be,  derive  their  interest  in  said  real  estate  through 
devise  or  descent  from  said  William  Smith,  deceased, 
etc.    The  same  statement  is  made  as  to  each  of  the 
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other  defendants ;  this  allegation  we  contend  is  not  suf- 
iBcient  to  confer  jurisdiction.  State  ex  rel.  v.  Slatey,  76 
Mo.  158;  Quigley  v.  Bank,  80  Mo.  296;  Land  &  Mining 
Co.  V.  Land  &  Cattle  Co.,  187  Mo.  437;  Davis  v.  Mont- 
gomery, 205  Mo.  271, 1.  c.  283.  (2)  The  affidavit  to  the 
petition  is  not  sufficient  and  gave  the  clerk  no  jurisdic- 
tion to  issue  an  order  of  publication.  There  is  noth- 
ing to  show  where,  this  affidavit  was  made.  It  simply 
says  John  E.  Burchard  and  David  D.  Forbes  being 
duly  sworn,  etc.  Before  whom  they  were  sworn  and 
by  what  officer  and  in  what  county  and  State,  is  not 
mentioned.  The  mere  f^act  the  notary  stated  subscribed 
and  sworn  to,  etc.,  and  signed  his  name  as  notary  pub- 
lic Ramsey  county,  Minnesota,  is  no  aid  to  the  affidavit 
that  should  have  been  made  and  attached  to  the  peti- 
tion. The  affiants  do  not  swear  that  the  contents  of 
the  petition  are  true,  but  say  to  the  best  knowledge,  in- 
formation and  belief  of  the  affiants,  which  is  no  affi- 
davit. (3)  The  order  of  publication  is  void  and  did 
not  give  the  court  jurisdiction  to  enter  judgment  in 
said  cause,  and  the  judgment  is  void.  The  order  of 
publication  does  not  recite  all  the  allegations  of  the  peti- 
tion in  relation  to  the  interest  of  the  unknown  parties, 
which  was  required  by  the  statutes  in  force  at  that 
time  (R.  S.  1899,  sec.  580),  and  this  is  mandatory,  and 
unless  done  the  court  has  no  jurisdiction  to  proceed 
further.  State  ex  rel.  v.  Staley,  76  Mo.  160 ;  Quigley 
V.  Bank,  80  Mo.  296;  Davis  v.  Montgomery,  205  Mo. 
282.  (4)  The  suit  is  against  certain  defendants  dead 
or  alive,  and  then  an  attempt  is  made  to  sue  their  un- 
known heirs,  which  was  not  permissible  under  the  law 
at  that  time,  and  the  law  at  the  time  the  suit  was  filed 
did  not  authorize  a  suit  against  a  person  if  alive  or  if 
dead,  against  his  unknown  heirs  or  devisees,  and  the 
Legislature  so  construed  said  statute  by  the  Act  of 
1909,  p.  338,  now  Sec.  1776,  R.  S.  1909. 
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Garry  H.  Yount  and  Louis  F.  Dinning  for  respond- 
ent 

(1)  The  petition  introduced  in  evidence  is  suflS- 
cient  to  give  the  court  or  clerk  in  vacation  jurisdiction 
to  issue  an  order  of  publication  as  to  unknown  inter- 
ested parties.  Sees.  1776, 1828,  R.  S.  1909 ;  Fleming  v. 
Tatum,  232  Mo.  678.  (2)  Sec.  1776,  R.  S.  1909,  has 
not  changed  Sec.  580,  R.  S.  1899,  so  far  as  the  same  ap- 
plies to  the  facts  in  this  case.  (3)  The  point  made  by- 
appellant,  that  the  aflSdavit  does  not  show  where  it  is 
made  nor  before  whom  made  is  not  well  taken.  Avery 
V.  Good,  114  Mo.  296 ;  Mercantile  Co.  v.  Burrell,  66  Mo. 
App.  117.  (4)  The  petition  correctly  describes  the  in- 
terest of  the  defendant  to  the  land  in  controversy. 
Huff  V.  Land  &  Imp.  Co.,  157  Mo.  65. 

BLAIR,  J. — This  is  a  suit,  under  section  2535,  Re- 
vised Statutes  1909,  to  quiet  title.  The  petition  is  in 
usual  form.  The  answer  denies  that  plaintiffs  own  the 
the  land,  averring  that  defendant  owns  it,  and  pray- 
ing that  the  court  try  and  ascertain  the  title  to  the  land 
(the  southeast  quarter  of  section  29,  township  27, 
range  3  east)  and  decree  title  in  defendant.  Judgment 
went  for  defendant,  and  plaintiffs  appealed. 

Plaintiffs  are  the  heirs  at  law  of  Charles  Hambel, 
who  died  in  1874.  Defendant  claims  under  the  South- 
west Land  &  Orchard  Company,  and  it  is  admitted  he 
has  acquired  all  title  that  company  acquired  or  could 
claim  under  a  judgment  in  its  favor  in  a  suit  to  quiet 
title  brought  by  it  in  1907  against  Charles  Hambel  and 
the  unknown  heirs  of  Charles  Hambel,  deceased,  and 
others.  Plaintiffs  contend  that  judgment  is  a  nullity. 
Several  reasons  are  urged. 

That  portion  of  the  petition  in  that  case  which  is 
relevant  to  questions  raised  on  this  appeal  is  as  fol- 
lows : 
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**  Plaintiff  further  states  that  the  defendant 
Charles  Hambel,  if  living,  claims  some  title,  interest 
or  estate  in  and  to  said  real  estate  the  exact  nature 
and  extent  of  which  claim  is  to  this  plaintiff  unknown 
and  for  that  reason  cannot  be  set  out  herein,  except 
that  such  claim  is  adverse  to  the  interest  and  estate  of 
plaintiff  in  said  real  estate;  but,  whether  the  said 
Charles  Hambel  be  living  or  dead,  this  plaintiff  has  no 
knowledge  or  information  sufficient  to  form  a  belief; 
and  if  he  be  dead,  then  the  title,  interest  or  estate 
claimed  by  him  in  said  real  estate,  is  claimed  by  his 
heirs  and  devisees,  if  any  he  left  surviving  him;  that 
the  names  of  such  heirs  and  devisees,  if  any  there  be, 
are  to  this  plaintiff  unknown  and  for  that  reason  can- 
not be  inserted  herein ;  that  such  heirs  and  devisees,  if 
any  there  be,  derive  their  interest  in  said  real  estate 
through  devise  or  descent  from  the  said  Charles  Ham- 
bel, deceased.'^ 

To  that  petition  was  appended  an  aflSdavit  which 
concludes  as  follows:  *'That  the  facts  stated  in  the 
foregoing  petition  are  true  according  to  the  best  knowl- 
edge, information  and  belief  of  these  affiants.'^  Below 
the  signature  of  aflSants  appears  the  following:  ** Sub- 
scribed and  sworn  to  before  me  this  5th  day  of  Feb- 
ruary, 1907.  My  commission  expires  January  26, 
1911.'^  The  oflScer  administering  the  oath  signs  him- 
self as  S.  J.  Burchard,  notary  public,  Ramsey  county, 
Minnesota,  and  affixes  his  seal,  which  is  that  of  a  notary 
public  in  and  for  Ramsey  county,  Minnesota. 

That  portion  of  the  order  of  publication  in  the 
mentioned  case  which  is  pertinent  to  the  issues  here 
is  as  follows : 

**  Plaintiff  further  alleges  in  its  petition,  under 
oath,  that  it  verily  believes  that  there  are  persons  in- 
terested in  the  subject-matter  of  the  petition,  whose 
names  it  cannot  insert  therein,  because  they  are  un- 
known to  it ;  that  the  interest  of  unknown  persons  is  de- 
rived by  devise  and  descent  from  the  said  .  .  .  Charles 
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Hambel,  .  .  .  deceased ;  so  far  as  the  knowledge  of 
plaintiff  extends  as  to  such  interest  and  the  manner 
in  which  the  same  is  derived/' 

The  remainder  of  the  order  is  in  the  usual  form. 

Appellants  contend  that  for  several  reasons  the 
judgment  in  The  Southwest  Land  &  Orchard  Company 
case  is  a  nullity  and  that,  as  a  consequence,  defendant's 
title,  depending  upon  that  judgment,  is  worthless. 

I.  It  is  insisted  the  affidavit  to  the  petition  in  the 
It  former  suit  is  insufficient  because  (1)  it 

is  made  upon  information  and  belief,  and 
(2)  it  does  not  show  where  it  was  made. 

(a)  In  a  tax  suit  a  collector's  affidavit  that  he 
**has  good  reason  to  believe  and  does  believe"  that  the 
defendant  was  a  nonresident  has  been  held  a  substan- 
tial compliance  with  the  statute  requiring  an  affidavit 
of  non-residence  as  a  condition  precedent  to  the  mak- 
ing of  an  order  of  publication.  [Allen  v.  Ray,  96  Mo. 
1.  c.  545.]  In  this  connection  both  reason  and  au- 
thority support  the  view  that  in  case  facts  are  stated 
positively  and  affiant  swears  **he  verily  believes  them 
to  be  true"  or  that  ''they  are  true  to  the  best  of  his  in- 
formation and  belief,"  this  is  no  more  than  is  implied 
in  case  the  oath  is  not  so  qualified.  *'The  general  rule 
is  that  an  oath  taken  before  a  competent  officer  merely 
verifies  the  truth  of  the  facts  stated,  according  to  the 
best  knowledge,  information  and  belief  of  affiant."  It 
is  understood  to  be  so  even  in  case  of  an  affirmation 
positive  in  form.  [Pratt  v.  Stevens,  94  N.  Y.  387; 
Leigh  V.  Green,  64  Neb.  1.  c.  536 ;  Colton  v.  Rupert,  60 
Mich.  1.  c.  326.] 

The  attack  upon  the  judgment  being  collateral,  it 
would  seem  unnecessary  to  discuss  this  question  save 
for  some  supposed  confusion  in  the  authorities  arising 
from  an  occasional  failure  to  distinguish  between  mak- 
ing oath  to  facts  upon  best  information  and  belief  and 
merely  swearing  to  a  belief. 
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(b)  The  contention  that  the  venue  was  not  stated 
in  connection  with  the  aflSdavit  is  untenable  in  fact  as 
well  as  law.  True,  no  formal  **  State  of  Minnesota, 
County  of  Eamsey,  ss,''  appears,  but  the  seal  and 
written  words  following  the  oflScer's  signature  show 
that  the  oath  was  administered  by  a  named  notary  pub- 
lic of  Ramsey  county,  Minnesota,  and  the  presumption 
is  that  the  oath  was  administered  within  his  jurisdic- 
tion. This  was  sufficient.  [Avery  v.  Good,  114  Mo.  1. 
c.  296.] 

II.  The  next  contention  is  that  under  the  law  as 
it  was  when  the  former  suit  was  instit^ted  (1907)  a 
person  and  his  unknown  heirs  could  not  be  joined  in 
the  same  suit.  In  the  case  of  Fleming  v.  Tatum,  232 
Mo.  1.  c.  686  et  seq.,  it  was  held  that  a 
Heh^^"  petition  and  order  of  publication  describ- 

ing defendants  as  **  David  Fleming,  if  liv- 
ing, or,  if  dead,  his  unknown  heirs  or  devisees''  was 
sufficient.  The  reasons  given  in  that  case  meet  the  ob- 
jections in  this  in  this  connection,  and  the  fact  that  the 
Legislature  in  1909  amended  the  statute  (Sec.  1776,  R. 
S.  1909)  so  as  to  incorporate  (among  other  things)  in 
detail  and  in  specific  terms  the  meaning  it  had  already 
been  construed  to  have  in  this  respect  is  no  ground  for 
concluding  that  it  formerly  had  no  such  meaning.  Leg- 
islative construction  is  frequently  of  value,  but  we  do 
not  deem  this  principle  applicable  in  the  circumstances 
of  this  case. 

m.  The  petition  in  the  former  case  alleged  that 
the  unknown  persons  claimed  as  *' heirs  and  devisees" 

and  this  is  assigned  as  a  fatal  defect,  it 
and^Deviieet.    being  insisted  that  one  cannot  claim  both 

as  heir  and  devisee.  So  far  as  concerns 
this  contention  it  is  clear  that  the  omission  of  either 
the  word  'heir''  or  ** devisee"  would  have  left  the  peti- 
tion good  as  against  the  class  defined  by  the  word  which 
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remained.  The  effect  of  using  both  terms  was  simply 
to  include  as  defendants  all  persons  claiming  as  heirs 
and  all  claiming  as  devisees.  There  might  have  been 
both  heirs  and  devisees.  The  same  person  might  have 
claimed  in  both  capacities.  If  there  were  both  heirs 
and  devisees,  they  were  both  included ;  and  if  there  was 
only  one  class,  that  class  was  included,  and  the  other 
term  was  simply  surplusage. 

IV.  The  petition  in  the  former  case  was  sufficient 
as  against  collateral  attack,  under  the  decision  in 
Pieadfn  Fleming  v.  Tatum,  232  Mo.  1.  c.  689.  While 
the  petition  attacked  in  this  case  logically 
goes  no  further  than  the  petition  discussed  in  that,  yet 
it  does  contain  a  specific  statement  that  the  nature  and 
extent  of  Charles  Hambel 's  claim  is  unknown  to  plain- 
.tiff  and  cannot,  for  that  reason,  be  set  out,  except  that 
it  is  adverse  to  plaintiff.  It  then  proceeds  to  state 
that  the  interests  of  the  unknown  defendants  is  de- 
rived by  devise  and  descent  from  Charles  Hambel. 
The  criticism  of  the  petition,  that  it  does  not  state  that 
there  are,  or  plaintiff  verily  believes  there  are,  persons 
interested  in  the  subject-matter  of  the  petition  whose 
names  cannot  be  stated  because  they  are  unknown  to 
plaintiff,  is  answered  by  the  language  of  the  petition. 
The  contention  is  that  the  petition  neither  states  that 
there  are  nor  that  plaintiff  verily  believes  there  are 
such  persons. 

The  allegation  is  that  if  he,  Charles  Hambel,  is 
dead,  '*then  the  title,  interest  or  estate  claimed  by  him 
in  said  real  estate  is  claimed  by  his  heirs  and  devisees, 
if  any  he  left  surviving  him,''  etc.  The  words  *4f  any 
he  left  surviving  him"  furnish  the  basis  for  this  con- 
tention. 

We  think  the  substantial  effect  of  the  entire  allega- 
tion is  that  plaintiff  charges  that  the  heirs  and  devi- 
sees of  Charles  Hambel,  as  such,  claim  whatever  inter- 
est in  the  estate  Charles  Hambel  had  or  claimed,  pro- 
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vided  Hambel  is  dead.  An  analogous  question  was 
passed  upon  in  Fleming  v.  Tatum,  supra,  1.  c.  686  et 
seq.  This  court  there  held  that  the  uncertainty  in  the 
petition  as  to  whether  David  Fleming  was  dead  or 
living  (and,  therefore,  whether  he  had  surviving  heirs) 
could  not  have  misled  either  Fleming,  if  living,  or  his 
heirs,  if  he  was  dead,  and  said:  '*We  hold  that  the 
name  and  description  of  the  defendants,  'David  Flem- 
ing, if  living,  or,  if  dead,  his  unknown  heirs  or  devi- 
sees,' as  contained  in  the  petition  and  in  the  order  of 
publication,  are  suflScient." 

There  seems  to  be  no  good  reason  for  departing 
from  this  holding.  Elven  a  positive  allegation  that 
there  are  unknown  persons  interested  in  the  subject- 
matter  of  the  petition  and  that  they  are  the  heirs  of 
another  person  necessarily  implies  the  qualification 
that  such  unknown  persons  claim  as  heirs  and  devisees 
only  in  case  they  survived  the  testator  or  ancestor. 
As  indicated  in  the  case  cited,  a  statement  of  this  qual- 
ification could  not  have  misled. 

Other  objections  to  the  petition  are  made  but  are 
fully  covered  in  what  is  said  in  a  succeeding  para- 
graph concerning  the  suflBciency  of  the  order  of  publica- 
tion as  published. 

V.    The  order  of  publication  is  attacked  upon  the 

ground  that  there  is  no  sufficient  description  of  the 

character,  extent  or  derivation  of  the  in- 

Pubiication:      terest  of  the  unknown  defendants.    The 

Description 

of  Interest.  pertinent  portion  of  the  publication  is  set 
out  above.  Its  quoted  recitals  actually 
mean,  when  given  their  natural  significance,  *Hhat  the 
interest  of  the  unknown  persons,  and  how  derived,  so 
far  as  plaintiflF's  knowledge  extends,  is  an  interest  as 
heirs  and  devisees  of  Charles  Hambel."  It  is  equiva- 
lent to  a  statement  that  plaintiff  is  describing  both  the 
interest  and  its  derivation  as  far  as  he  can  and  his 
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knowledge  goes,  and  that  the  description  given  is  given 
to  the  extent  of  his  knowledge,  both  as  to  the  interest 
and  the  manner  in  which  it  was  derived. 

In  Fleming  v.  Tatmn,  232  Mo.  1.  c.  689,  the  allega- 
tions in  a  petition  were  attacked  upon  the  same  grounds 
upon  which  the  order  of  publication  is  attacked  here. 
The  petition  considered  in  that  case,  so  far  as  it  de- 
scribed the  *  interests  of  unknown  persons  and  how 
derived, '*  was  as  follows: 

''And  that  the  interest  of  such  persons  and  how 
derived,  so  far  as  the  knowledge  of  affiant  extends,  are 
truly  described  as  follows,  viz.:  That  if  said  David 
Fleming  be  dead,  his  unknown  heirs  or  devisees  claim, 
or  might  claim,  an  interest  or  right  in  said  land  by 
descent,  inheritance,  devise  or  operation  of  law.'' 

This  Division  of  this  court,  all  concurring,  un- 
hesitatingly held  that  this  was  a  suflScient  description 
of  the  interest  and  derivation  of  the  interest  of  the 
unknown  persons. 

It  is  not  perceived  that  there  is  any  substantial 
difference  between  the  allegations  of  the  petition  con- 
sidered in  that  case  and  the  recitals  of  the  publication 
in  this.  The  purpose  of  the  publication  was  to  notify 
the  defendants  of  the  suit,  and  the  requirement  of  the 
statute  is  that  the  petition  and  the  publication  follow- 
ing it  shall  describe  the  interest  and  the  derivation 
of  the  interest  of  the  unknown  defendants  so  far  as 
plaintiff's  knowledge  extends.  It  is  indisputable  that 
a  suit  to  quiet  title  can  be  maintained  against  a  de- 
fendant, the  nature,  extent  and  derivation  of  whose  in- 
terest or  claim  is  unknown  to  plaintiff  and  that  this  is 
as  possible  in  suits  in  which  service  is  had  by  publica- 
tion as  when  it  is  had  by  summons. 

It  is  also  true  that  the  statute  prescribes  no  set 
form  of  words  for  describing  such  an  interest  or  its 
derivation  or  plaintiff's  lack  of  knowledge  of  it.  The 
purpose  of  the  statute  is  that  the  petition  and  publica- 
tion shall  be  so  drawn  as  to  convey  the  facts,  so  far  as 
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plaintiff's  knowledge  extends,  concerning  the  charac- 
ter of  such  interest  and  its  derivation,  to  the  defendant 
sought  to  be  affected.  The  forms  of  expression  are  not 
vital.  In  the  publication  here  being  considered,  that 
portion  assailed,  when  given  its  natural  meaning, 
states,  in  substance,  that  plaintiff  does  not  know  the 
character  of  defendant's  interest  or  claim  and  all  that 
he  does  know  of  its  derivation  is  that  it  is  derived  by 
devise  and  descent,  etc.  The  omission  of  a  formal 
statement  that  plaintiff  did  not  describe  defendant's 
interest  more  fully  because  the  nature  and  extent  of 
such  interest  was  unknown  to  it,  was  not  a  substan- 
tial omission,  since  the  statement  of  lack  of  further 
knowledge  is  the  real  substance  of  that  formula,  and 
that  statement  is  made,  as  we  understand  the  publica- 
tion. The  statement  that  all  plaintiff  knew  of  the 
character  and  derivation  of  defendants'  interest  was 
that  it  was  derived  by  devise  and  descent  from  named 
persons  is  equivalent  to  an  avowal  of  lack  of  other 
knowledge.  The  publication  showing,  therefore,  that 
plaintiff  stated  all  he  knew  concerning  the  character, 
nature,  extent  and  derivation  of  the  unknown  defend- 
ants' interest,  it  would  be  remarkable  if  the  publica- 
tion should  be  held  a  nullity  because  it  did  not  contain 
a  formal  statement  that  plaintiff's  failure  to  set  forth 
a  fuller  description  of  the  interests  was  due  to  lack  of 
further  knowledge,  which  he,  in  effect,  stated  he  did 
not  have.  This  would  be  to  require  that  the  publica- 
tion should  have,  in  effect,  set  forth  that  the  reason 
plaintiff  did  not  more  fully  state  things  which  he  had 
stated  he  did  not  know  was  that  he  did  not  know  them. 
It  is  true  that  strict  compliance  with  the  statute 
is  necessary,  as  held  in  the  cases  cited  in  the  briefs 
which  accompany  this  opinion,  but  it  is  not  true,  on 
collateral  attack,  that  where  there  is  a  compliance,  in 
that  the  facts  appear,  the  mere  failure  to  follow  the 
statutory  order  and  method  of  statement  is  a  fatal 
defect,  if  a  defect  at  all. 
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We  hold  that  at  least  on  collateral  attack,  such  as 
in  this  case,  informalities  in  the  manner  and  order, 
only,  of  stating  the  facts  requisite  under  the  statute 
in  such  notice  and  the  petition  in  the  case  do  not  render 
such  notice  a  nullity  and  avoid  the  judgment. 

Also,  we  hold  that  in  case  such  a  notice,  directly 
or  by  necessary  inference,  includes  all  requisite  facts, 
it  is  sufficient  as  against  collateral  attack. 

There  is  ample  support  for  this  conclusion  in  the 
decisions:  Jasper  Co.  v.  Wadlow,  82  Mo.  1.  c.  179; 
Charley  v.  Kelley,  120  Mo.  1.  c.  142 ;  Brawley  v.  Ran- 
ney,  67  Mo.  1.  c.  283 ;  Cruzen  v.  Stephens,  123  Mo.  1.  c. 
345 ;  Brickell  v.  Farrell,  82  Fed.  1.  c.  223 ;  Smith  v.  Pom- 
eroy,  2  Dill.  1.  c.  420;  Quarl  v.  Abbett,  102  Ind.  1.  c.  240; 
Ballew  V.  Young,  24  Okla.  1.  c.  190 ;  Norris  v.  Robbins, 
83  Kan.  1.  c.  342.  These  cases  are  cited  in  support  of 
the  position  above  stated,  and  not  as  indicating  that 
we  indorse,  in  full,  the  doctrine  stated  in  some  of  those 
from  other  jurisdictions. 

The  decision  in  Land  &  Mining  Co.  v.  Land  &  Cat- 
tle Co.,  187  Mo.  1.  c.  438,  is  not  in  conflict  with  the  above 
conclusion.  The  opinion  was  written  by  Valuant, 
J.,  who  wrote  that  in  Fleming  v.  Tatum,  supra.  In  the 
Land  &  Mining  Company  case  there  was  an  entire  fail- 
ure to  describe  in  any  way  the  interest  of  the  unknown 
defendants  except  to  say  it  was  derived  from  Lee  and 
others.  Neither  was  it  stated,  directly  or  inferentially, 
that  this  omission  was  due  to  a  want  of  knowledge,  and 
this  the  court  in  that  case  pointed  out.  Neither  was 
there  any  allegation  (as  there  is,  in  substance,  in  this 
case)  that  the  description  contained  all  the  informa- 
tion plaintiff  had,  both  as  to  the  interest  and  its  deriva- 
tion. 

In  Davis  v.  Montgomery,  205  Mo.  1.  c.  282  et  seq., 
this  court  held  insufficient  the  allegation  ''that  one 
Robert  C.  Hayes  was  the  owner  at  the  time  of  his 
death  of  the  above-described  premises  and  real  estate 
and  his  heirs  are  now  the  owners  thereof  and  they  are 
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unknown  to  plaintiff,  for  which  reason  their  names  can- 
not be  inserted  in  this  petition."  The  court  said  that 
the  petition  was  '* perfectly  silent"  upon  the  matter 
of  the  description  of  the  interest  of  the  unknown  per- 
sons. It  was  alleged  that  the  unknown  persons  were 
**the  owners"  of  the  property,  which  description  of 
interest  has  been  held  sufficient  under  our  statute  by 
one  of  the  Federal  courts.  [Brickell  v.  Farrell,  82  Fed. 
1.  c.  223.]  It  is  possible  to  distinguish  this  case,  how- 
ever, and  a  discussion  of  the  conflict  of  opinion  be- 
tween the  two  cited  may  be  thus  avoided. 

In  the  publication  attacked  in  the  case  at  bar  there 
is  a  sufficient  description  of  the  interest  of  the  un- 
known defendants,  i.  e.,  all  the  description  which  was 
within  plaintiff's  knowledge,  at  the  time  the  oath  was 
made,  which  is  all  the  statute  requires  in  any  case. 
The  statute,  as  above  stated,  does  not  exclude  from 
its  operation  cases  in  which  plaintiff  has  no  knowl- 
edge at  all  of  the  character  of  the  interest  of  un- 
known defendants  but,  by  clear  implication,  includes 
them,  providing  that  the  description  shall  be  made  '  ^  so 
far  as  plaintiff's  knowledge  extends,"  and  includes  all 
cases,  be  plaintiff's  knowledge  all  or  nothing.  What 
the  statute  includes  we  shall  not  exclude.  [Huff  v. 
Land  &  Imp.  Co.,  157  Mo.  65.] 

It  is  clear  that  in  Davis  v.  Montgomery,  supra, 
there  was  no  effort  to  describe  the  manner  in  which  the 
interests  of  the  unknown  defendants  were  derived.  It 
was  not  stated  that  they  took  by  devise  or  inheritance 
from  their  testator  or  ancestor,  but  merely  that  they 
were  the  heirs  of  Hayes  and  that  they  owned  the  land 
which  he  had  owned  at  the  time  of  his  death.  They 
might  have  acquired  the  land  at  a  sale  to  pay  debts  or 
at  a  tax  sale.  There  was  no  statement,  direct  or  in- 
ferential, that  the  description  given  contained  all  the 
facts  within  plaintiff's  knowledge  concerning  it.  In 
these  respects  the  case  of  Davis  v.  Montgomery,  supra, 
is  unlike  that  at  bar. 
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It  is  also  urged  that  the  publication  was  and  is 
void  for  the  reason  that  it  does  not  contain  all  the 
allegations  of  the  petition  concerning  the  interests  of 
the  unknown  defendant. 

We  have  above  indicated  our  understanding  of  the 
actual  meaning  of  the  recitals  of  the  order  of  publica- 
tion. In  meaning,  in  sense,  the  publication  followed 
the  petition,  thus  conforming  to  the  statutory  require- 
ment. It  cannot  be  that  a  publication  is  to  be  held 
absolutely  void  on  collateral  attack  when  it  advises  de- 
fendant of  the  identical  facts  the  petition  alleges, 
though  it  does  not  do  so  in  the  identical  words  of  the 
petition.  The  real  purpose  of  the  statute  is  that  the 
published  notice  shall  advise  the  unknown  defendant 
of  the  facts  the  petition  alleges  in  describing  his  inter- 
est and  its  derivation,  not  that  the  form  of  the  allega- 
tion is  unvaryingly  to  be  preserved.  There  is  no  pecu- 
liar sanctity  in  form.  Notice  of  the  facts  alleged  is 
the  essential  thing. 

VI.  In  the  circumstances  we  hold  the  judgment 
in  the  Southwest  Land  and  Orchard  Company  case 
valid  as  against  collateral  attack.  It  follows  that,  un- 
der the  admission  that  defendant  now  has  all  the  title 
acquired  by  plaintiff  in  that  judgment,  the  judgment 
in  the  case  at  bar  is  right  and  must  be  affirmed.  All 
concur. 


MARTHA    E.    STEVENSON,    Appellant,    v.    L.  P. 
BROWN  et  al. 

Division  One,   March   2,   1915. 

1.  APPEAL:  Abandoned  Issues.  If  respondents  in  their  brief 
say  nothing  about  the  unpleaded  issue  of  adverse  possession, 
and  apparently  treat  the  case  as  if  the  evidence  failed  to  show 
adverse  possession,  that  issue  will  be  considered  as  having  been 
abandoned. 
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2.  TAX  SUIT:  Publication  to  Defendant  by  Initials  Only:  Juris- 
diction. Where  the  deed  in  the  recorder's  office  shows  title  in 
the  full  name  of  the  non-resident  grantee,  and  a  tax  suit  is 
brought  against  such  grantee,  by  publication,  which  is  the  only 
thing  that  confers  Jurisdiction,  in  which  the  initials  of  the 
grantee  only  are  used,  no  title  passes  by  a  sale  under  a  judgment 
rendered  in  pursuance  to  such  published  notice.  Where  the  land 
was  deeded  to  Martha  E.  Stevenson,  an  order  of  publication  to 
M.  E.  Stevenson  gave  the  court  no  Jurisdiction  of  the  grantee 
in  the  suit  for  taxes,  and  the  Judgment  and  sale  were  both 
void. 


3.  :  :  Estoppel:  Deeds  to  Other  Lands  by  Initials. 

A  defendant  in  a  suit  for  taxes  may  be  estopped  to  complain  that 
the  order  of  publication  was  not  directed  to  her  by  her  full 
Christian  name,  but  by  her  initials  only,  where  the  particular 
land  in  suit  was  deeded  to  her  by  her  initials  only.  But  where 
she  is  sued  by  her  initials  only  she  is  not  estopped  to  dispute 
the  validity  of  the  tax  Judgment  and  sale,  by  the  fact  that  other 
lands  were  deeded  to  her  by  her  initials  only.  Where  the  par- 
ticular land  involved  in  the  tax  suit  was  conveyed  to  Martha  E. 
Stevenson,  she  is  not  estopped  to  dispute  the  sufficiency  of  an 
order  of  publication  directed  to  M.  E.  Stevenson,  or  to  contend 
that  such  publication  conferred  no  Jurisdiction  on  the  court, 
by  the  fact  that  the  records  show  that  other  lands  in  the  county 
were  deeded  to  her  in  the  name  of  M.  E.  Stevenson. 

Appeal  from  Dent  Circuit  Court — Hon.  L.  B.  Wood- 
side,  Judge. 

Reversed  and  RBMAin>ED. 

W.  P.  Elmer,  R.  L.  Horsman  and  G.  M.  Buford 
for  appellant. 

(1)  Martha  E.  Stevenson  was  a  non-resident  of 
Missouri  and  was  the  owner  of  the  land  in  dispute,  and 
the  deed  records  showed  the  title  in  her  name.  The 
tax  petition,  order  of  publication,  proof  of  the  publica- 
tion, judgment,  and  deed  were  all  against  M.  E.  Ste- 
venson; hence  the  judgment  was  void,  and  the  deed 
conveyed  no  title.  Shuck  v.  Moore,  232  Mo.  649 ;  Stan- 
ton V.  Thompson,  234  Mo.  7 ;  Ohlman  v.  Sawmill  Co., 
222  Mo.  62;  Evarts  v.  Lumber  Co.,  193  Mo.  433;  GU- 
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lingham  v.  Brown,  187  Mo.  181.  (2)  Accepting  title 
deed  to  other  lands  and  placing  such  deed  of  record 
does  not  estop  plaintiff  from  questioning  the  court's 
jurisdiction  in  the  tax  case  proceedings.  Shuck  v. 
Moore,  232  Mo.  649. 

McGee  d  Bennett  and  G.  (7.  Dalton  for  respond- 
ents. 

(1)  That  the  case  at  bar  comes  clearly  within  the 
exception  to  the  general  rule,  is  evident  from  the  lan- 
guage of  the  court  in  the  cases  of  Vincent  v.  Means, 
184  Mo.  337,  and  Mosely  v.  Riley,  126  Mo.  130.  (2) 
The  fact  that  appellant  in  this  case  has  accepted  deeds 
to  other  land  in  the  name  of  **M.  E.  Steveson''  and  re- 
corded them  upon  the  deed  records  of  Dent  county, 
and  so  designated  herself  upon  the  said  deed  records 
of  Dent  county,  would  estop  her  from  now  saying  that 
publication  against  her  in  that  name  was  not  notice. 
(3)  Acquiescence  by  the  record  owner  in  the  tax  judg- 
ment sale  and  deed  for  twenty-five  years  (thirty-six 
years  in  case  at  bar)  is  not  entirely  without  significance. 
The  law  rewards  the  diligent.  Morrison  v.  Turnbaugh, 
192  Mo.  447. 

GRAVES,  P.  J. — Statutory  action  to  ascertain 
and  determine  title  to  certain  lands  in  Dent  county. 
Petition  is  in  ordinary  form  under  the  statute.  The 
answer  is  not  in  the  usual  form,  but  contains  (1)  a 
general  denial,  (2)  an  admission  that  defendants  claim 
title  to  the  land,  and  a  denial  of  all  other  allegations, 
and  (3)  the  following: 

**  Defendants  further  aver  that  plaintiff  has  no 
right  of  action  against  them,  in  that  this  action  for  the 
recovery  of  lands  sold  for  taxes  was  not  commenced 
within  three  years  from  the  time  of  recording  the  tax 
deed  under  which  defendants  claim  title,  and  that  un- 
der and  by  virtue  of  the  provisions  of  section  11506a 
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of  the  Revised  Statutes  of  Missouri,  1909,  plaintiff  is 
expressly  barred  from  maintaining  this  action. 

** Wherefore,  defendants  pray  judgment  in  said 
cause  with  their  costs  sustained.'' 

No  reply  is  found  in  the  record,  but  the  cause 
proceeded  as  if  one  had  been  filed.  Judgment  was 
for  defendants,  and  plaintiff  has  appealed. 

It  was  admitted  in  open  court  that  the  common 
source  of  title  was  Martha  E.  Stevenson.  Plaintiff 
offered  a  deed  from  William  Bums  to  Martha  E. 
Stevenson  dated  December  27,  1872,  recorded  June  7, 
1873,  and  thus  rested  her  case. 

Defendants  then  offered  in  evidence,  over  the  ob- 
jection of  plaintiff,  a  sheriff's  deed  to  Jno.  E.  Organ, 
in  a  tax  suit  against  M.  E.  Stevenson.  The  suit  was 
against  M.  E.  Stevenson,  and  the  judgment  was  en- 
tered in  April,  1879,  covering  the  lands  in  dispute 
here.  It  was  then  admitted  that  defendant,  L.  P. 
Brown,  had,  by  mesne  conveyances,  acquired  whatever 
title  passed  by  this  sheriff's  deed,  and  had  paid  the 
taxes  thereon  for  the  past  ten  years.  Over  the  objec- 
tion of  the  plaintiff  the  defendant  put  in  evidence  a 
deed  to  M.  E  Stevenson  to  other  lands  in  Dent  county, 
made  in  1875,  for  the  purpose  of  showing  that  title  was 
taken  and  accepted  by  her  in  the  name  of  M.  E.  Steven- 
son. In  rebuttal  the  plaintiff  placed  in  evidence  all 
papers  in  the  tax  suit,  and  they  show  the  use  of  the 
name  of  '*M.  E.  Stevenson"  throughout.  The  serv- 
ice was  by  publication. 

There  was  an  attempt  to  show  adverse  possession, 
but  this  was  not  pleaded,  and  the  proof  failed  anyway. 
Such  other  matters  as  may  be  pertinent  will  be  noted 
in  the  course  of  the  opinion. 

I.    In  their  answer  the  defendants  plead  section 

11506a,  Revised  Statutes  1909,  as  a  bar  to  the  action. 

They   also   introduced  upon   trial   some 

uSUSil''"**'        facts  which  they  evidently  thought  tended 
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to  show  adverse  possession.  The  section  of  the 
statute  pleaded  seems  to  have  had  a  checkered 
career,  and  the  facts  shown  on  trial  totally  fail  to  show 
adverse  possession,  even  if  there  had  been  a  proper 
claim  of  title  by  adverse  possession  in  the  answer.  In 
the  brief  of  learned  counsel  for  the  respondents  they 
say  nothing  about  either  of  these  questions,  and  we 
therefore  take  them  as  abandoned  claims.  We  take  it 
that  learned  counsel  reached  the  conclusion  that  there 
was  no  merit  in  these  two  claims,  and  they  having 
abandoned  their  own  off-spring,  it  is  not  for  the  court 
to  nurture  them  to  life.  These  matters  we  therefore 
pass,  and  go  to  the  contested  question  of  the  case. 

II.  Plaintiff  claims  that  the  tax  judgment  is  void 
upon  its  face,  and  that  the  tax  deed  thereunder  is  void. 
If  this  be  true  she  has  never  been  divested  of  title  to 
this  land,  and  the  judgment  nisi  is  wrong. 

It  stands  admitted  that  this  land  was  deeded  to 
plaintiff  in  the  name  of  ** Martha  B.  Stevenson."  It 
clearly  appears  that  she  was  sued  as  a 
Order  of  non-resident   under    the    name    *'M.    E. 

Nami'^of"'"'  Stevenson.''  The  tax  petition  so  desig- 
Defendant.  nated  the  defendant  therein.  The  order 
of  publication  (which  is  the  one  thing 
which  confers  jurisdiction),  runs  in  the  name  of  **M. 
E.  Stevenson."  In  fact  from  the  beginning  to  the  end 
of  this  tax  proceeding  the  name  of  **M.  E.  Stevenson" 
was  used,  instead  of  the  right  name  **  Martha  E.  Ste- 
venson." During  all  this  time  the  record  owner  of 
this  land  was  Martha  E.  Stevenson.  In  recent  opin- 
ions this  court  has  been  very  firmly  fixed  upon  the 
doctrine  that  where  the  title  to  land  stands  in  the  full 
name  of  the  grantee,  and  the  tax  proceeding  is  brought 
against  the  grantee,  by  publication,  using  the  initials 
of  the  grantee's  name  only,  no  title  passed  by  a  sale 
under  such  tax  proceeding.    This  is  the  fixed  and  well- 
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defined  rule  of  this  court  at  this  time,  barring  a  ques- 
tion of  estoppel,  to  which  we  will  advert  later. 

In  the  very  late  case  of  Shuck  v.  Moore,  232  Mo.  1. 
c.  656,  Lamm^  J.,  said : 

**So  here,  no  one  can  read  the  answer  in  this  case 
and  the  record  without  seeing  that  the  trial  proceeded 
on  the  admission  and  assumption  there  was  an  order 
of  publication  in  the  tax  suit;  that  the  judgment  was 
based  on  the  order ;  and  that  Wells  was  notified  in  that 
order  merely  by  the  initials  of  his  Christian  name. 

**In  that  view  of  it,  the  case  was  wrongly  decided; 
for  the  tax  judgment  was  void  for  want  of  jurisdiction 
and  the  tax  deed  following  falls  with  the  judgment. 

*'In  Gillingham  v.  Brown,  187  Mo.  181,  the  true 
name  of  the  defendant  was  Aubrey  H.  Gillingham. 
Publication  was  had  against  'A.  H.  Gillingham.'  The 
judgment  was  held  bad  for  want  of  jurisdiction.  In 
Spore  V.  Ozark  Land  Co.,  186  Mo.  656,  publication  was 
made  against  William  D.  Spore  by  the  name  of  *  W.  D. 
Spore.'  The  cases  were  reviewed  and  the  same  con- 
clusion announced.  See,  also,  Burkham  v.  Manewal, 
195  Mo.  1.  c.  506;  Turner  v.  Gregory,  151  Mo.  100; 
Ohlmann  v.  Sawmill  Co.,  222  Mo.  62;  Stanton  v. 
Thompson,  handed  down  at  this  delivery,  234  Mo.  7. 

**  Service  of  process  by  publication  is  in  deroga- 
tion of  common  law,  is  a  creature  of  statute,  is  harsh 
at  best  and  highly  technical ;  hence  must  be  strictly  pur- 
sued. Our  revenue  laws  contemplate  that  tax  suits 
shall  be  brought  against  the  record  owner  by  his  true 
name.    [R.  S.  1909,  sec.  11498.] 

'*The  judgment  should  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  for 
plaintiff." 

Again  in  the  still  more  recent  case  of  White  v. 
Granley,  236  Mo.  1.  c.  648,  this  court  through  Blair,  C, 
said: 

** Appellant's  claim  of  title  depends  wholly  upon 
the  validify  of  the  proceedings  in  the  attachment  suit 
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brought  by  him  against  respondent  in  1905.  Neces- 
sarily, also,  the  validity  of  those  proceedings  depends 
in  the  first  instance,  upon  the  eflSciency  of  the  order  of 
publication  in  that  case.  This  court  has  uniformly 
held  (Skelton  v.  Sackett,  91  Mo.  377;  Vincent  v.  Means, 
184  Mo.  1.  c.  344;  Williams  v.  Lobban,  206  Mo.  1.  c.  408; 
Evarts  v.  Lumber  &  Mining  Co.,  193  Mo.  1.  c.  449; 
Proctor  V.  Nance,  220  Mo.  1.  c.  112 ;  Spore  v.  Land  Co., 
186  Mo.  1.  c.  660;  Turner  v.  Gregory,  151  Mo.  100)  that, 
except  in  cases  presenting  certain  elements  of  estoppel, 
publication  directed  to  a  defendant  by  initials  in  lieu 
of  his  Christian  name,  is  wholly  insufficient  and  a  judg- 
ment rendered  pursuant  to  such  void  publication  is 
itself  void.  There  is  nothing  in  the  record  which 
brings  this  case  within  the  exception  mentioned." 

Under  these  holdings  the  tax  judgment  and  deed 
made  thereunder  in  the  case  at  bar  are  void,  and  the 
title  to  the  land  in  dispute  is  yet  in  plaintiff,  unless 
there  is  something  in  the  way  of  an  estoppel  as  is  urged 
in  the  brief  of  defendants. 

Defendants  rely  upon  the  cases  of  Vincent  v. 
Means,  184  Mo.  337,  and  Mosely  v.  Reily,  126  Mo.  1.  c. 
Estoppel.  ^^^'  "^^^  contention  of  defendant  is  that  as 
it  appears  in  this  record  that  the  plaintiff 
had  received  deeds  to  other  lands  in  the  county  in  the 
name  of  **M.  E.  Stevenson,"  she  is  estopped  from 
denying  the  validity  of  the  notice  by  publication  in  the 
tax  proceeding  involved  in  the  case  at  bar.  We  do  not 
think  that  these  cases  go  to  the  extent  contended  for 
by  defendant.  Fad  the  plaintiff  received  the  title  to 
the  land  here  involved  in  the  name  of  **M.  B.  Steven- 
son'' she  would  be  clearly  estopped  under  these  cases. 
The  reason  for  the  rule  is  found  in  the  statute  itself, 
which  requires  these  tax  suits  to  be  brought  against 
the  record  owner.  The  question  was  fully  discussed 
by  Gantt,  p.  J.,  in  Turner  v.  Gregory,  151  Mo.  1.  c.  105. 
It  was  there  said : 
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**When,  therefore,  the  question  of  the  suflSciency 
of  the  order  in  the  Elting  case  was  presented  to  the 
court,  this  court  looked  to  the  record  and  found  that 
the  record  owner  was  E.  O.  Elting.  Hence  wMle  it  was 
true  that  while  the  owner  of  this  land  was  named  Rich- 
ard O.  Elting,  he  was  entitled  to  have  notice  by  that 
name,  yet  if  of  his  own  accord  he  saw  fit  to  take  the 
title  to  his  land  by  the  name  of  E.  0.  Elting  and  place  it 
of  record,  this  was  an  assertion  that  as  owner  of  that 
land  his  name  was  E.  O.  Elting,  and  when  sued  by  that 
name  for  taxes  on  that  land,  he  was  estopped  to  say 
that  his  initials  were  not  a  sufficient  designation  of 
himself.  We  have  then  as  to  this  class  of  cases  a  rea- 
sonable rule  for  the  determination  of  this  question  of 
the  name  of  the  owner." 

That  rule  is,  that  if  a  person  takes  and  puts  of 
record  a  deed  to  land  with  his  initials  instead  of  the 
full  name,  he  will  be  estopped  from  claiming  the  insuflS- 
ciency  of  a  notice  giving  his  name,  as  found  in  the  re- 
corded deed,  in  a  tax  suit  to  enforce  the  lien  of  the 
State  as  against  this  particular  tract  of  land.  As  to 
that  tract  of  land  he  may  be  said  to  have  adopted,  as 
for  his  own,  the  name  in  the  deed.  But  this  doctrine 
of  estoppel  cannot  be  carried  further.  Thus  in  the 
Turner  case,  supra,  it  was  sought  to  invoke  the  doc- 
trine contended  for  here,  by  showing  that  Turner  used 
the  name  Vaughn  or  his  initials  *'S.  V."  in  other  busi- 
ness transactions.  This  was  held  to  be  of  no  avail. 
This  court  in  this  same  Turner  case  (151  Mo.  1.  c.  106) 
discusses  the  Mosely  case,  relied  upon  by  defendants, 
and  says: 

'*In  Mosely  v.  Eeily,  126  Mo.  124,  it  will  be  observed 
the  landowner  had  been  sued  by  his  correct  initials  and 
judgment  obtained  and  the  land  sold.  Subsequently 
by  the  same  initials  he  conveyed  the  land  to  a  third 
person  who  sued  the  purchaser  at  the  tax  sale.  When 
Mosely,  the  purchaser  from  Clements,  brought  eject- 
ment and  came  into  court  and  claimed  title  under  C. 
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T.  Clements,  we  think  he  was  clearly  estopped  from 
denjing  the  validity  of  a  judgment  against  his  grantor 
by  the  same  name  which  that  grantor  used  in  convey- 
ing him  the  land.  That  case  was  decided  correctly 
upon  the  principles  of  estoppel.  [City  Council  v. 
King,  4McCord,  487.]'^ 

But  throughout  these  cases  will  be  found  the  idea 
that  the  estoppel  does  not  arise,  unless  as  to  the  par- 
ticular land  involved  in  the  tax  case  some  act  has  been 
done  which  would  estop  the  party  from  saying  tnat, 
as  to  that  tract  of  land,  he  had  no  notice. 

In  the  case  at  bar  the  evidence  of  how  other  lands 
were  conveyed  to  plaintiff  does  not  estop  her  from 
denying  the  validity  of  the  notice  in  this  tax  suit, 
wherein  the  land  involved  stood  of  record  in  the  name 
of  Martha  E.  Stevenson.  It  follows  from  what  has 
been  said  that  the  judgment  should  be  reversed,  and 
the  cause  remanded  to  be  proceeded  with  in  accordance 
with  the  views  of  the  law  here  expressed.  It  is  so  or- 
dered.   All  concur,  Bond,  J.,  in  the  result. 


E.  T.  STIMSON  V.  CATHEDRAL  MINING  AND 
SMELTING  COMPANY  et  al..  Plaintiffs  in  Error. 

Division  One,   March  2,   1915. 

1.  ORDER  TO  PRODUCE  DOCUMENTS:  Insufficient  Record 
Entry:  Non-Compliance:  Striking  Out  Answer:  Amendment 
Nunc  pro  Tunc.  Plaintiff's  petition  to  have  records  in  the  pos- 
session of  the  defendants  produced  for  inspection  was  sustained, 
and  the  clerk's  entry  in  the  record  recited  simply  that  the  de- 
fendants should  on  or  before  a  certain  date  produce  for  the  plain- 
tiffs inspection  such  books  and  papers  bearing  on  the  issues  as 
should  be  designated  by  the  plaintiff.  After  the  date  specified, 
on  the  plaintiffs  motion,  the  defendants'  answer  was  stricken 
out  for  failure  to  comply  with  the  order  to  produce,  and  Judg- 
ment was  given  for  the  plaintiff,  the  defendants  not  appearing. 
The  defendants  having  taken  the  case  up  on  a  writ  of  error,  the 
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plaintiff  asked  for  an  extension  of  time  in  order  to  have  the 
record  entry  of  the  order  to  produce  corrected  nunc  pro  tunc,  in 
accordance  with  alleged  minutes  in  the  docket  of  the  trial  judge, 
80  that  it  should  specify  the  hooks  and  papers  that  were  ordered 
to  be  produced.  Heldy  that  the  cause  be  remanded,  with  direc- 
tions to  set  aside  the  Judgment  and  reinstate  the  answer,  since 
the  order  entered  of  record  by  the  clerk  was  not  sufficient  to 
serve  as  a  basis  for  striking  out  the  answer,  and  there  was  no 
showing  that  the  defendants  had  knowledge  of  any  memoranda 
in  the  trial  Judge's  docket  or  were  ever  requested  to  produce 
any  documents  for  inspection. 

2.  JUDGMENT:  Record  Entry:  Presumptions:  Judge's  Docket. 
The  Judgment  appearing  of  record  is  presumptively  the  judgment 
of  the  court,  whit^h  is  not  to  be  sought,  except  for  purposes  of 
amendment,  in  the  minutes  of  the  judge's  docket,  and  until 
amendment  is  made  the  public  can  act  upon  no  means  of  infor- 
mation other  than  the  official  records. 

3.  AMENDMENTS:'  When  Made.  Under  the  Statutes  of  Mis- 
souri (R.  S.  1909,  sees.  1848  and  1851)  amendments  of  the  record 
are  to  be  made  only  in  furtherance  of  justice,  and  on  such  terms 
as  may  be  just. 

Error  to  Jasper  Circuit  Court. — Hon.  D.  E.  Blair, 

Judge. 

Revebsed  and  bemanded  {with  directions). 

Boyle  &  Priest,  T.  M.  Pierce  and  Robert  E. 
Moloney  for  plaintiffs  in  error. 

(1)  The  order  of  the  court  striking  the  answer 
of  the  defendants  from  the  files  because  of  failure  to 
produce  certain  books  and  papers  for  inspection  was 
void  and  not  authorized  by  law,  since  it  does  not  ap- 
pear that  the  defendants  had  refused  at  any  time  to 
furnish  books  and  papers  ^^  designated  by  the  plain- 
tiff,'*  and  because  section  1948,  R.  S.  1909,  upon  the 
authority  of  which  such  order  was  made,  does  not 
authorize  a  pleading  to  be  stricken  from  the  files,  and 
furthermore  because  said  statute  is  unconstitutional 
and  inoperative,  since  it  violates  section  30  of  article 
2  of  the  Constitution  of  Missouri,  which  forbids  any 
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person  to  be  deprived  of  property  without  due  proc- 
ess of  law,  and  also  violates  section  1  of  article  14 
of  the  Amendments  to  the  Constitution  of  the  United 
States,  which  guarantees  that  property  sh^Jl  not  be 
taken  without  due  process  of  law.  Hovey  v.  Elliott, 
167  U.  S.  409,  42  L.  Ed.  215.  (2)  No  time  should  be 
granted  for  obtaining  nunc  pro  time  amendment.  Nis- 
denberger  v.  Campbell,  11  Mo.  362;  Rohrer  v.  Oder, 
124  Mo.  33;  Arendondo  v.  Arendondo,  133  U.  S.  377. 

McReynolds  &  Halliburton  for  defendant  in  error. 

(1)  l?he  action  of  the  court  in  striking  out  the 
answer  of  the  defendants  Cathedral  Mining  Company, 
G.  W.  Hoadley,  Edward  K.  Hill,  and  Harry  W.  Blair 
is  authorized  by  the  statute.  Sec.  1947,  R.  S.  1909.  (2) 
Conceding  for  the  purpose  of  argument  that  the  order 
made  by  the  circuit  court  is  insufficient  and  violates 
some  right  of  the  plaintijffs  in  error,  there  is  sufficient 
in  the  record  and  files  of  the  court  to  authorize  an  entry 
nunc  pro  tu/nc,  that  is  to  say,  the  motion  filed  by  the 
defendant  in  error  specifically  sets  forth  the  books, 
papers  and  documents  required  by  the  plaintiff  in  the 
case  below,  and  the  judge's  docket  shows  that  the 
motion  filed  was  sustained,  and  time  set  for  compliance 
with  the  order  of  the  court.  Sections  1851  and  1865, 
R.  S.  1909,  are  sufficient  to  authorize  such  nimc  pro  tunc 
entries,  and  it  was  expressly  decided  in  Harlan  v. 
Moore,  132  Mo.  491,  that  the  court  had  power  to  amend 
pending  appeal.  This  court  has  heretofore  made 
orders  granting  leave  to  a  party  to  apply  nisi  for  a 
nunc  pro  tunc  order.  Adams  v.  Gossom,  228  Mo.  571. 
In  fact,  has  made  an  order  on  the  trial  court  if  it  could 
from  competent  evidence  make  an  amendment  of  the 
record  so  that  the  case  could  be  heard  on  its  merits  in 
this  court.  Ross  v.  Railroad,  141  Mo.  393;  Gamble  v. 
Daugherty,  71  Mo.  601;  Crawford  v.  Railroad,  171  Mo. 
75. 
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EAILEY,  C— Plaintiff  sued  defendants  in  divi- 
sion  two  of  the  Jasper  Circuit  Court,  on  January  11, 
1910.  The  purpose  of  said  action  was  to  obtain  a  judg- 
ment against  the  Cathedral  Mining  and  Smelting  Com- 
pany, on  bonds  amounting  to  $10,000,  with  interest  on 
certain  bonds  executed  by  said  mining  company  and 
secured  by  a  deed  of  trust  on  certain  property,  and  to 
foreclose  the  equity  of  redemption  of  said  company, 
Edward  K.  Hill,  Howard  Gray,  Empire  Trust  Com- 
pany, and  Harry  W.  Blair,  and  to  order  said  property 
sold.  The  petition  alleges  that  plaintiff  is  informed 
that  Edward  K.  Hill,  George  W.  Hoadley,  A.  H.  Hoad- 
ley,  E.  J.  Bennett,  G.  S.  Graham,  F.  F.  Carpenter,  P. 
Beimer,  A.  E.  Oldham,  V.  Dart,  and  P.  McKenna  are 
claiming  to  be  holders  and  owners  of  part  of  said  series 
of  bonds. 

It  is  charged  in  the  petition  that  if  any  of  said 
parties  hold  any  of  said  bonds,  they  obtained  posses- 
sion of  same  without  paying  any  consideration  there- 
for; that  no  interest  had  ever  been  paid  on  any  of  said 
bonds ;  that  said  Cathedral  Mining  and  Smelting  Com- 
pany was  insolvent  at  time  of  trial,  and  had  been  in- 
solvent for  more  than  two  years  prior  thereto;  that 
said  smelting  company  for  two  years  or  more  prior  to 
the  date  of  trial  had  not  attempted  to  do  any  business, 
had  not  elected  any  officers  or  kept  any  office  open,  and 
had  abandoned  its  property  and  business.  The  prayer 
asks  for  general  relief. 

All  of  the  defendants  appeared.  The  mining  com- 
pany and  defendaat  Blair  first  filed  a  demurrer  to  said 
petition  and  afterwards  withdrew  the  same.  On  Octo- 
ber 1,  1910,  all  of  the  defendants  filed  a  joint  answer, 
which  was  signed  by  Perkins  and  Blair,  and  H.  W. 
Currey,  attorney  for  defendants.  Said  answer  denied 
the  alleged  equities  of  plaintiff,  and  averred  that  the 
bonds  were  acquired  by  the  holders  in  good  faith  and 
for  a  valuable  consideration.  It  is  alleged  in  the  answer 
that  the  mortgage  referred  to  in  petition  could  not  be 
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foreclosed,  because  the  holders  of  three-fourths  of  the 
amount  of  the  oustanding  unpaid  bonds  and  coupons 
had  not  requested  the  trustees  to  foreclose,  as  pro- 
vided in  said  deed  of  trust.  The  answer  further 
alleged  that  plaintiff  had  made  no  demand  upon  the 
trustees  for  a  foreclosure,  and  that  three-fourths  of  the 
holders  of  said  bonds  in  amount  had  not  agreed  to  the 
foreclosure  of  said  mortgage;  that  plaintiff  could  not 
maintain  his  suit  until  such  conditions  of  the  deed 
of  trust  had  been  met. 

On  November  22, 1910,  plaintiff  filed  a  petition  for 
an  order  requiring  defendants  to  produce  certain  papers 
to  be  inspected  and  copied,  as  follows: 

'^  (1)  The  articles  of  association  of  the  Cathedral 
Mining  Compay.  (2)  The  books  of  the  Cathedral 
Mining  Company  showing  the  proceedings  of  the  stock- 
holders of  said  company  and  of  the  directors  of  said 
company.  (3)  The  stock  book  of  the  Cathedral  Min- 
ing Company,  showing  the  issue  of  stock,  to  whom 
issued  and  who  the  present  stockholders  are.  (4)  The 
record  showing  the  sale  of  bonds  of  said  company,  to 
whom  sold  and  payments  received  therefor.  (5)  The 
books  and  records  of  the  Chapel  Mining  Company, 
showing  the  minutes  of  the  proceedings  of  the  board 
of  directors  and  of  the  stockholders  of  said  Chapel 
Mining  Company.  (6)  The  stock  book  of  said  Chapel 
Mining  Company,  showing  who  were  the  stockholders 
of  said  Chapel  Mining  Company.  (7)  The  articles  of 
association  of  the  Mission  Mining  Company,  together 
with  the  records  showing  who  were  the  stockholders 
in  the  Mission  Mining  Company,  and  showing  the  pro- 
ceedings of  the  board  of  directors  and  of  the  stockhold- 
ers of  said  Mission  Mining  Company.  (8)  The  articles 
of  association  of  the  Vestry  Mining  Company  and  the 
records  showing  who  were  tihe  stockholders  of  the 
Vestry  Mining  Company.  (9)  The  records  showing 
the  proceedings  of  the  board  of  directors  and  the  stock- 
holders of  the  Vestry  Mining  Company.    • 
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''Plaintiff  shows  to  the  court  that  the  Cathedral 
Mining  Company,  the  Mission  Mining  Company  and 
the  Vestry  Mining  Company  were  corporations  organ- 
ized outside  of  this  State,  and  that  their  oflSces  and 
their  records  were  all  kept  outside  of  this  State,  and 
that  the  said  George  W.  Hoadley,  Edward  K.  Hill,  and 
possibly  some  of  the  other  defendants  herein,  were 
stockholders  and  managers  of  said  companies. 

''Plaintiff  says  that  to  prepare  his  case  properly 
for  trial  and  that  justice  may  be  done  between  the 
parties  herein,  it  is  absolutely  necessary  that  the  plain- 
tiff, prior  to  announcing  ready  for  trial,  should  have 
a  chance  to  inspect  said  records,  make  copies  of  such 
as  may  be  necessary,  and  that  they  should  be  where  they 
can  be  used  as  evidence  in  the  trial  of  this  cause.  ^' 

This  petition  was  verified  by  one  of  plaintiff's 
counsel. 

On  November  26, 1910,  the  following  record  entry 
appears,  in  respect  to  said  petition: 

"Now  comes  on  for  hearing  plaintiff's  petition  re- 
quiring defendants  to  produce  certain  books  and  papers 
for  plaintiff's  inspection,  heretofore  filed  herein;  said 
petition  is  taken  up,  and  being  seen,  heard  and  fully 
understood  by  the  court,  the  same  is  sustained. 

"It  is  therefore  ordered  by  the  court  that  said 
defendants  be,  and  they  are  hereby  required  to  pro- 
duce, for  plaintiff's  inspection,  on  or  before  the  second 
day  of  January,  1911,  such  books  and  papers  bearing 
upon  the  issues  in  this  cause  as  shall  be  designated  by 
the  plaintiff. " 

On  February  20,  1911,  plaintiff  filed  a  motion  to 
strike  out  the  answer  of  said  defendants,  as  follows: 

"Now  comes  the  plaintiff  and  moves  the  court  to 
strike  out  the  answer  of  the  Cathedral  Mining  Com- 
pany, G.  W.  Hoadley,  Edward  K.  Hill  and  Harry  W. 
Blair,  defendants  herein,  for  the  following  reasons, 
to- wit:  Because  this  court  at  its  last  term,  to-wit, 
the  November  term,  1910,  made  cm  order  of  record  in 
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this  cause,  after  due  notice  to  said  defendants,  requir- 
ing them  to  produce  for  the  inspection  of  the  plaintiff 
in  preparing  his  case  for  trial,  certain  books  and  papers 
in  the  possession  and  under  the  control  of  said  de- 
fendants, on  or  before  the  2nd  day  of  January,  1911, 
and  the  defendants  have  wholly  neglected,  failed  and 
refused  to  produce  said  books  and  papers,  or  any  part 
thereof,  by  reason  of  which  their  answer  should  be 
stricken  from  the  files  in  this  cause/* 

On  February  25,  1911,  the  following  record  entry 
appears: 

''Now,  at  this  day,  the  motion  heretofore  filed  by 
the  plaintiff  to  strike  out  the  answer  of  defendants. 
Cathedral  Mining  &  Smelting  Company,  G,  W.  Hoadley, 
Edward  K.  Hill,  and  Harry  W.  Blair,  comes  on  for 
hearing.  Plaintiff  appears  by  his  attorneys,  McRey- 
nolds  &  Halliburton,  and  the  defendants  appear  not  in 
person,  and  their  attorney  of  record,  although  duly 
served  with  a  copy  of  said  motion,  appears  not;  and  it 
appearing  to  the  court  that  said  motion  was  filed  in  this 
court  on  the  first  day  of  this  term  and  was  regularly 
set  for  hearing  today,  and  that  said  defendants*  attor- 
ney of  record  had  notice  of  such  setting  and  was  in 
court  in  person  this  day,  and  his  attention  called  to  said 
motion  and  its  pendency  for  hearing,  and  plaintiff's 
attorneys  demanding  a  hearing  on  said  motion,  all  and 
singular  the  matters  therein  are  submitted  to  the  court; 
and  the  court  after  hearing  the  evidence  and  examining 
the  files  and  records  in  this  cause,  doth  find  that  at  the 
November  term,  1910,  of  this  court,  on  petition  and  ap- 
plication of  plaintiff,  and  after  notice  to  the  defendants 
and  their  appearance  to  said  petition  and  application 
by  their  attorney  of  record,  the  court  made  an  order  of 
record  requiring  said  defendants  to  produce  for  the 
inspection  of  plaintiff  in  preparing  his  case  for  trial 
certain  books  and  papers  described  in  said  order  in 
the  possession  and  under  the  control  of  the  said  defend- 
ants on  or  before  January  2,  1911,  and  it  further  ap- 
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pearing  to  the  court  that  defendcmts  have  wholly  failed 
to  comply  with  said  order  i/n  any  respect,  and  have 
failed  and  refused  to  offer  any  reason  or  excuse  for 
failing  to  comply  with  said  order  of  this  court : 

''It  is  ordered  and  adjudged  by  the  court  that 
the  answer  of  the  defendants,  Cathedral  Mining  & 
Smelting  Company,  G.  W.  Hoadley,  Edward  K.  Hill 
and  Harry  W.  Blair,  be  and  is  stricken  out  and  from  the 
files  in  this  cause.  And  it  is  further  ordered  and 
adjudged  by  the  court  that  the  allegations  of  the 
plaintiff's  petition  be  taken  as  confessed  by  said  de- 
fendants, and  that  the  costs  of  this  motion  and  said 
application  be  taxed  to  said  defendants.'' 

The  record  entry,  as  written  by  the  clerk,  sustain- 
ing plaintiff's  petition  for  the  production  of  certain 
papers,  etc.,  was  a  part  of  the  proceedings  of  the  No- 
vember term,  1910,  of  said  court.  Plaintiff's  motion 
to  strike  out  the  answer  of  defendants  was  filed  at  the 
February  term,  1911,  of  said  court,  and  said  motion  was 
sustained  during  the  same  term.  On  the  6th  of  June, 
1911,  and  during  the  June  term  of  said  court,  the  above 
cause  was  reached  for  trial,  and  the  court,  after  hear- 
ing plaintiff's  evidence,  etc.,  found  the  issues  in  favor 
of  plaintiff. 

*'And  the  court  further  finds  that  lihe  defendant 
Cathedral  Mining  &  Smelting  Company  is  indebted  to 
the  plaintiff  on  account  of  the  debt  in  said  deed  of 
trust  described  in  the  sum  of  twelve  thousand  eight 
hundred  ninety-seven  and  50-100  dollars  ($12,897.50). 

**It  is  therefore  ordered  and  adjudged  that  the 
equity  of  redemption  of  the  defendants  in  said  premises 
and  property  be  foreclosed,  and  that  plaintiff  recover 
of  said  defendant  Cathedral  Mining  &  Smelting  Com- 
pany the  said  sum  of  $12,897.50,  the  debt  aforesaid 
foimd  to  be  due,  together  with  his  costs  to  be  levied 
on  the  real  and  personal  property  above  described.  And 
it  is  further  adjudged  that  if  the  said  mortgaged  prop- 
erty be  not  suflScient  to  satisfy  said  debt  and  costs,  the 
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residue  of  said  debt  and  costs  be  levied  on  the  other 
goods  and  chattels,  lands  and  tenements  of  said  defend- 
ant Cathedral  Mining  &  Smelting  Company/' 

Upon  the  5th  of  December,  1911,  thcrwrit  of  error 
was  sued  out  of  this  court  to  division  two  of  the  Jasper 
Circuit  Court,  directing  that  the  record  and  proceed- 
ings in  the  above  cause  in  said  court  be  certified  here 
for  review.  A  full  and  complete  transcript  of  the  pro- 
ceedings had  in  the  said  circuit  court  has  been  filed 
here,  and  plaintiffs  in  error  are  seeking  to  have  the 
order  of  said  circuit  court  striking  out  tiieir  answer, 
and  the  judgment  rendered  in  said  cause,  set  aside  and 
for  naught  held. 

Plaintiff  filed  application  during  the  present  term 
of  this  court,  asking  for  an  extension  of  time,  in  order 
that  he  might  have  the  record  of  the  circuit  court  cor- 
rected by  nwnc  pro  tunc  entry,  so  as  to  show  what  he 
claims  to  have  been  the  order  made  by  said  circuit 
court  upon  defendants  herein,  relating  to  the  production 
of  books,  papers,  etc.  The  case  therefore  stands  for 
review  here  upon  the  application  of  plaintiff  for  time 
to  correct  the  record  aforesaid,  and  upon  the  contention 
of  defendants  that  on  the  record  the  trial  court  erred 
in  sustaining  plaintiff's  motion  to  strike  out  the  answer 
of  defendants,  and  in  entering  judgment  in  behalf  of 
plaintiff  after  said  answer  was  stricken  out. 

I.  We  are  requested  by  defendant  in  error  to 
grant  him  an  extension  of  time,  in  order  that  he  may 
present  to  the  trial  court  a  motion  to  correct  the  record 
entry  made  by  the  clerk  of  said  court  in  respect  to  an 
order  upon  defendants  to  produce  certain  books  and 
papers.  Leaving  out  of  consideration,  for  the  present, 
the  terms  upon  which  it  may  be  done,  we  are  disposed 
to  treat  the  petition  of  plaintiff,  filed  in  the  court  below 
for  the  production  of  books  and  papers,  as  sufficient  in 
form  and  substance  to  authorize  the  court  to  sustain 
the  same.    It  may  be  conceded  for  the  purposes  of  the 
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case  that  the  entry  made  by  the  trial  judge  upon  his 
docket,  taken  in  connection  with  the  above  petition 
for  the  production  of  papers,  would  furnish  suflBcient 
data  upon  which  a  nunc  pro  tunc  entry  might  be  made, 
80  as  to  have  the  record  entry  of  the  clerk  upon  this 
subject  corrected  and  made  to  conform  to  the  order  of 
the  court  calling  for  the  production  of  such  books, 
papers,  etc.,  which  were  specified  in  said  petition. 

n.  It  may  likewise  be  conceded  for  the  purposes 
of  the  present  controversy  that  if  the  entry  made  by  the 
derk  upon  the  record  of  said  court  had  fully  described 
the  different  documents,  books,  papers,  etc.,  specified 
in  said  petition,  and  had  recited  in  said  entry  that  said 
defendants  were  required  by  the  court  to  produce  the 
same  for  the  inspection,  etc.,  of  plaintiff  and  his  coun- 
sel, at  the  time  and  place  designated,  then  an  inten- 
tional and  wilful  refusal  of  said  defendants,  upon  being 
served  with  a  copy  of  such  order,  to  comply  with  same, 
would  furnish  a  suflBcient  basis  for  striking  out  the 
answer. 

in.  It  may  be  also  conceded,  in  the  disposition  of 
the  above  question,  that  the  record  shows  that  defend- 
ants' counsel  was  present  at  the  hearing  of  said  petition 
for  the  production  of  books,  papers,  etc.,  and  that  said 
attorney  heard  the  court  announce  that  said  petition 
would  be  sustained,  etc. 

rV.    The  record  entry  of  said  court 
Produce  ^  actually  written  by  the  clerk,  with- 

Documcnt*:  q^^  caption,  reads  as  follows: 

Insufficient  iXj  a       i.        -  i    • 

Record  Entry:  '*Now  comes  on  for  hearing  plain- 

striidllg  oit"^'  tiff's  petition  requiring  defendants  to 
Answer:  produce  Certain  books  and  papers  for 

plaintiff's  inspection,  heretofore  filed 
herein;  said  petition  is  taken  up,  and  being  seen,  heard 
and  fully  imderstood  by  the  court,  the  same  is  sus- 
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tained.  It  is  therefore  ordered  by  the  court  that  said 
defendants  be,  and  they  are  hereby  required  to  pro- 
duce, for  plaintiff's  inspection,  on  or  before  the  second 
day  of  January,  1911,  such  books  and  papers  bearing 
upon  the  issues  in  this  cause  as  shall  be  designated  by 
the  plaintiff.'' 

There  is  nothing  in  the  record  before  us  to  indi- 
cate that  counsel  for  defendants  ever  saw  or  read  the 
memoranda  made  by  the  trial  judge  upon  his  docket, 
in  reference  to  the  production  of  books,  papers,  etc.,  in 
said  cause.  There  is  nothing  to  indicate  that  any  par- 
tictdar  place  was  specified  for  the  production  of  said 
documents,  nor  is  there  before  us  any  e^dence  tend- 
ing to  show  that  said  order,  as  made  by  the  clerk,  was 
ever  served  upon  any  of  said  defendants,  or  that  any 
of  the  latter  were  reqttssted,  after  the  sustaining  of 
said  petition,  to  produce  said  documents,  or  any  of 
them,  for  the  inspection  of  plaintiff  or  his  counsel. 

The  above  order  is  entirely  too  broad  and  indefi- 
nite in  its  terms.  It  gave  the  plaintiff  a  roving  com- 
mission to  call  for  any  books  or  papers  which  he  might 
consider  as  bearing  upon  the  case,  whether  caUed  for 
in  the  above  petition  or  not.  The  law  requires  the 
petition  to  specify  the  documents  called  for,  and  the 
record  entry,  sustaining  a  motion  of  this  character, 
should  set  out  with  particularity  the  same  docu/ments 
described  in  the  petition,  if  the  latter  is  sustained.  In 
view  of  the  foregoing,  we  have  no  hesitation  in  reach- 
ing the  conclusion  that  the  record  entry,  as  made  by 
the  clerk,  was  wholly  insufficient  to  be  used  as  a  basis 
upon  which  to  predicate  an  order  for  the  striking  out 
of  the  answer  of  said  defendants. 

In  plaintiff's  application  for  a  continuance  of  the 
case,  we  find  the  following:  **That  J.  W.  Halliburton, 
attorney  for  defendant  in  error,  plaintiff  in  the  trial 
court,  relied  upon  said  clerk  in  making  such  records 
as  above.  That  said  J.  W.  Halliburton  has  had  sole 
charge  of  this  case  on  behalf  of  defendant  in  error, 
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plaintiflf  below,  and  did  not  know  or  learn  of  the  entry 
so  made  by  said  clerk  not  being  in  conformity  to  the 
order  of  the  court,  tmtil  the  record  of  plaintiff  in  error 
was  served  upon  him  as  attorney  of  record  for  defend- 
ant in  error,  which  was  about  the  12th  of  December, 
1914." 

In  the  absence  of  any  evidence  to  the  contrary,  it 
is  fair  to  assume  that  the  defendants,  whose  answer 
was  stricken  out  at  the  instance  of  plaintiff,  likewise 
^^  relied  upon  said  clerk  in  making  such  records  as 
above/'  In  other  words,  if  the  able  counsel  of  plain- 
tiff, whose  duty  it  was  to  see  that  a  proper  order  was 
made  before  an  answer  could  be  stricken  out,  had  the 
right  to  rely  upon  the  clerk  in  the  performance  of  his 
duty,  we  are  at  a  loss  to  know  why  counsel  for  the 
defendants  were  not  justified  in  indulging  the  same 
reliance.  It  is  made  the  duty  of  the  circuit  clerk,  by 
the  laws  of  this  State,  to  enter  upon  the  record  the 
judgment  and  proceedings  of  the  circuit  court.  These 
records,  when  thus  written,  are  said  to  impart  absolute 
verity.  Counsel  for  defendants,  when  confronted  with 
the  entry  made  by  the  clerk  in  this  case,  were  required 
to  determine  at  their  peril  whether  the  order  as  made 
was  sufficient  to  justify  the  trial  court  in  striking  out 
the  answer  for  failure  to  comply  with  same.  If,  how- 
ever, the  entry  as  made  was  not  sufficient  to  warrant 
the  court  in  striking  out  the  defendants'  answer,  then 
the  latter  were  not  guilty  of  contempt  for  failing  to 
comply  with  a  void  order. 

Section  3851,  Revised  Statutes  1909,  provides  that: 
*^FuIl  entries  of  the  orders  and  proceedings  of  all 
courts  of  record  of  each  day  shall  be  read  in  open  court 
on  the  morning  of  the  succeeding  day,  except  on  the 
last  day  of  the  term,  when  the  minutes  sihall  be  read 
and  signed  by  the  judge  at  the  rising  of  the  court.'* 

Section  3859  of  the  same  statutes  provides  that: 
''It  shall  be  the  special  duty  of  every  judge  of  a  court 
of  record  to  examine  into  and  superintend  the  manner 
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in  which  the  rolls  and  records  of  the  court  are  made  up 
and  kept;  .  .  .  to  require  .  .  •  that  the  duties 
of  the  clerks  be  performed  according  to  law/* 

Section  2685,  Revised  Statutes  1909,  provides,  that : 
*' Every  clerk  shall  record  the  judgments,  rules,  orders 
and  other  proceedings  of  the  court,  and  make  a  com- 
plete alphabetical  index  thereto/* 

With  the  foregoing  duty  devolving,  by  operation  of 
law,  upon  the  trial  judge  and  the  clerk  of  his  court, 
were  not  the  defendants  justified  in  assuming,  as  did  the 
plaintiff,  that  the  clerk  had  written  the  record  entry, 
under  consideration  here,  in  accordance  with  the  direc- 
tions of  the  court?  Defendants,  although  served  with 
a  copy  of  plaintiff's  motion  to  strike  out  their  answer, 
failed  to  appear  at  the  hearing  of  said  motion  by  coun- 
sel or  otherwise.  Counsel  for  plaintiff  must  have  been 
very  strongly  impressed  with  the  idea,  while  trying 
this  motion  to  strike  out  the  answer,  that  the  clerk  had 
properly  performed  his  duty,  for  there  is  nothing  in 
the  record  to  indicate  that  upon  the  hearing  of  said 
motion  the  clerk's  record  entry  under  consideration 
was  ever  read  to  the  court  as  evidence  in  support  of 
the  motion  to  strike  out  said  answer.  On  the  con- 
trary, we  are  justified  in  assuming  that  neither  coun- 
sel for  the  plaintiff,  nor  the  trial  judge,  upon  the  hear- 
ing of  said  motion,  read  or  saw  said  record  entry  made 
by  the  clerk.  This  must  be  true,  as  plaintiff's  counsel 
never  discovered  the  mistake,  as  shown  in  the  above 
quotation,  until  December  12,  1914,  when  the  abstract 
of  record  in  this  cause  was  served  upon  him.  The 
motion  of  plaintiff  to  strike  out  the  answer  of  defend- 
ants was  therefore  based  solely  upon  a  void  order, 
made  and  entered  of  record  by  the  clerk,  as  demonstra- 
ted from  the  foregoing  facts.  This  stands  to  reason,  as 
plaintiff's  counsel  relied  upon  the  correctness  of  the 
clerk's  entry,  and  hence  could  not  have  intended  to 
predicate  an  order  striking  out  the  answer  upon  the 
minutes  made  by  the  trial  judge  upon  his  docket,  which 
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were  never  entered  upon  the  court  record  required  by 
law  to  be  kept  by  the  clerk. 

In  this  view  of  the  question,  it  clearly  appears 
that  defendants  were  never  charged  with  having  vio- 
lated the  mimUes  made  by  the  trial  judge  in  his  docket, 
nor  does  it  appear,  from  the  record,  that  defendants* 
counsel  had  any  actual  knowledge  that  any  such  entries 
were  on  said  docket.  As  a  matter  of  fact,  the  defend- 
ants were  proceeded  against  under  a  void  order,  and 
their  answer  stricken  from  the  files  under  and  pursuant 
to  such  order.  In  our  opinion,  it  would  be  a  travesty 
upon  the  law  to  now  allow  the  record  entry  to  be  cor- 
rected in  accordance  with  the  memoranda  on  the  docket 
of  the  court,  without  restoring  the  defendants  to  the 
same  position  which  they  occupied  before  said  answer 
was  stricken  out. 

While  section  1947,  Revised  Statutes  1909,  on 
which  plaintiff  relied  in  having  the  trial  court  strike 
out  said  answer,  has  been  upon  our  statutes  for  more 
than  a  half  century,  we  have  been  unable  to  find  a  case 
where  a  pleading  has  been  stricken  out  under  such 
circumstances  as  those  disclosed  by  the  record  in  this 
cause.  The  statute  affords  a  harsh  remedy,  and  should 
only  be  applied  when  the  parties  complained  of  have 
been  guilty  of  a  wilful  or  intentional  refusal  to  com- 
ply with  a  valid  order  made  by  the  court. 

V.  We  are  not  authorized  to  inquire  into  the 
truth  or  falsity  of  the  matters  pleaded  in  the  answer 

of  defendants,  but  if  the  facts  pleaded 
Judgment:  therein  be  taken  as  true,  they  present  an 

p?(Mum^t"ont:  insurmountable  difficulty  in  the  way  of 
Judge's  Docket,     recoverj'  upon  the  part  of  plaintiff.    In 

other  words,  if  the  facts  as  disclosed  by 
the  answer  be  taken  as  true,  the  plaintiff  was  not  en- 
titled to  ^  decree  in  the  cause.  It  would  therefore  be 
a  great  injustice  to  affirm  the  action  of  the  lower  court, 
in  cutting  off  the  defendants  in  their  right  to  assert  the 
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defenses  which  they  have  exhibited  in  their  answer, 
when  the  motion  to  strike  out  has  been  based  upon 
a  void  order  of  said  court.  In  the  absence  of  evidence 
tending  to  show  actual  knowledge  upon  the  part  of 
defendants  or  their  attorneys,  as  to  the  alleged  entry 
upon  the  judge's  docket,  it  cannot  be  presumed  that 
they  were  guilty  of  wrongdoing.  On  the  contrary,  ''in 
all  cases,  .  .  .  the  judgment  appearing  of  record 
is  presumptively  the  judgment  of  the  court."  [Atkin- 
son V.  Railroad,  81  Mo.  1.  c.  54;  Belkin  v.  Rhodes,  76 
Mo.  643;  Missouri,  Kansas  &  Eastern  R.  R.  Co.  v,  Hol- 
schlag,  144  Mo.  1.  c.  256-7;  Glover  v.  Ins.  Co.,  130  Mo. 
173;  McCormick  v.  Wheeler,  Mellick  &  Co.,  36  HI.  1. 
c.  120.] 

We  are  strongly  impressed  with  the  clear  and  force- 
ful language  used  by  Mr.  Justice  Lawbence,  in  the 
McCormick  case,  supra,  at  page  120,  where  he  was  dis- 
cussing mmc  pro  twnc  entries,  and  said  : 

''For  what  is  the  judgment  of  a  court?  It  does 
not  reside,  unspoken  and  unwritten,  in  the  breast  of  the 
judge.  It  is  not  to  be  sought  in  the  minutes  or  memo- 
randa which  the  judge  makes  upon  his  own  docket,  and 
which  the  law  does  not  require  him  to  make,  but  which 
are  merely  kept  by  him  for  his  own  convenience,  and 
to  enable  him  to  see  that  the  clerk  accurately  makes 
up  the  record.  These  minutes,  it  is  true,  are  a  proper 
means  of  amending  a  record,  but  until  the  amendment 
is  made,  the  public  can  act  upon  no  other  means  of 
information  than  the  official  records  of  the  court,  as 
kept  by  an  officer  appointed  by  the  law  for  that  pur- 
pose. How  often  have  this  and  other  courts  expressed 
the  maxim,  that  *a  record  imports  absolute  verity!*  '* 

The  language  just  quoted  covers  the  situation  in 
this  State.  As  heretofore  shown,  it  is  the  absolute  duty 
of  the  clerk  to  make  his  record  properly  recite  the 
judgment  and  proceedings  of  the  court,  which  are  re- 
quired to  be  entered  of  record.  We  are  not  aware  of 
any  law  in  this  jurisdiction  which  directs  the  trial 
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judge  to  keep  a  record  of  the  proceedings  in  his  court. 
The  entries  made  by  him  are  entered  on  his  docket  for 
the  purpose  of  keeping  a  check  upon  the  clerk,  and  for 
the  purpose  of  enabling  him  to  amend  the  record  in 
case  of  oversight  or  mistake  on  the  part  of  the  clerk. 
As  long  as  the  record  entry  made  by  the  clerk  remains 
unamended,  it  will  be  presumed  to  properly  recite  the 
judgment  or  proceedings  of  the  court,  and  a  defendant 
cannot  be  legally  declared  in  contempt  for  failure  to 
comply  with  the  memoranda  made  by  the  trial  judge, 
when  he  has  been  proceeded  against  and  his  answer 
stricken  out  for  the  failure  to  comply  with  a  nonen- 
forceable  order  entered  by  the  clerk. 

The  case  of  Atkinson  v.  Eailroad,  81  Mo.  52,  and 
foUowing,  is  strongly  illustrative  of  the  foregoing  con- 
tention. Defendant  had  appealed  from  a  judgment  by 
default  in  the  justice's  court,  and  its  counsel  did  not 
desire  to  enter  the  appearance  of  said  railroad  com- 
pany in  the  circuit  court.  After  the  case  reached  the 
circuit  court,  a  continuance  of  the  cause  was  had,  and 
thereafter,  when  the  defendant  filed  special  motion  to 
dismiss  the  cause  for  want  of  jurisdiction,  defendant's 
counsel  was  confronted  with  the  record  entry  made  by 
the  clerk,  showing  that  the  cause  at  the  preceding  term 
had  been  continued  by  consent.  Counsel  for  the  com- 
pany thereupon  withdrew  its  motion  to  dismiss,  and 
asked  the  court  to  enter  a  mmc  pro  tunc  order  correct- 
ing the  record  entry  made  by  the  clerk.  The  minutes 
kept  by  the  clerk  and  the  minutes  made  by  the  trial 
judge  on  his  docket  both  plainly  recited  that  the  cause 
was  continued  on  the  application  and  at  the  cost  of 
plaintiff,  but  neither  the  minutes  of  the  clerk  nor  the 
docket  of  the  trial  judge  said  anything  about  the  con- 
tinuance  being  had  by  consent.  The  railway  company 
attempted  to  show  by  affidavit  that  no  consent  was 
obtained  and  that  the  railway  company  was  not  repre- 
sented in  court.  An  appeal  was  taken  and  the  case 
brought  to  this  court.    Commissioner  Ewing,  in  behalf 
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of  the  court,  held,  that,  as  the  entry  made  by  the  clerk 
was  not  in  conflict  with  either  the  miniUes  formerly 
made  by  the  clerk  or  the  docket  entry  of  the  judge,  it 
could  not  be  overturned  after  the  lapse  of  the  term. 

The  Atkinson  case,  supra,  presents  a  forceful  illus- 
tration of  the  length  to  which  this  court  has  gone  in 
upholding  the  record  entries  made  by  a  clerk  of  a  court 
of  record.  As  heretofore  suggested,  the  defendants  and 
their  counsel  were  justified  in  ignoring  the  order  made 
and  entered  of  record  by  the  clerk,  and  hence  the  answer 
of  said  defendant  was  improperly  stricken  out  by  the 
trial  court. 

VI.  Where  injustice  would  be  done,  the  court 
should  not  authorize  an  amendment  of  the  record,  un- 
less the  defendants  were  restored  to  the 
Amendment*:  Position  which  they  occupied  at  the  time 
When  Made.  their  answer  was  stricken  out.  Section 
1848,  Revised  Statutes  1909,  provides 
that,  **The  court  may,  at  any  time  before  final  judg- 
ment, in  furtherance  of  justice,  and  on  such  terms  as 
may  be  proper,  amend  any  record,  pleading,  process, 
entry,  etc.,  .  .  .*'  Section  1851,  Revised  Statutes 
1909,  also  provides  that,  ''After  final  judgment  ren- 
dered in  any  cause,  the  court  may,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  just,  amend  in 
aflSrmance  of  such  judgment  any  record,  pleading,  pro- 
cess, entries,     .     .     .'' 

It  will  be  observed  that  our  statutes  relating  to 
amendments  proceed  on  the  theory  that  no  injustice 
shall  be  done  under  such  circumstances  as  those  dis- 
closed by  the  record  here.  To  the  same  effect  are  the 
following  cases:  Neidenberger  v.  Campbell,  11  Mo.  1.  c. 
362;  Rohrer  v.  Oder,  124  Mo.  1.  c.  32-3;  Glover  v.  Ins. 
Co.,  130  Mo.  173 ;  Cuebas  v.  Cuebas,  223  U.  S.  1.  c.  389. 

In  the  Neidenberger  case,  supra.  Judge  Napton, 
in  discussing  this  question,  said :  * '  That  an  amendment 
would  have  been  proper  under  ordinary  circumstances, 
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may  be  conceded;  but  the  court  refused  to  permit  the 
judgment  by  default  to  be  set  aside,  either  at  the  in- 
stance of  the  defendant,  who  was  a  mere  tenant,  or  of 
the  landlord,  who  desired  to  defend  the  action  and  had 
not  been  notified  of  its  pendency,  prior  to  the  judgment 
by  default.  Amefidments  are  to  be  allowed  for  the 
furthera/n,ce  of  justice.  Where  one  party  has  taken 
a  false  step  and  seeks  to  retrace  it,  he  should  not 
be  allowed  to  do  so,  unless  his  adversary,  who  has  been 
guilty  of  a  similar  laches,  be  allowed  the  same  privi- 
lege .  .  .  We  think  the  amendment  allowed  by  the 
court  should  not  have  been  permitted,  unless  the  de- 
fendant had  also  been  allowed  to  set  aside  the  judg- 
ment by  default,  and  have  the  case  tried  on  its  merits.'* 

In  the  case  before  us,  counsel  for  plaintiff  im- 
plicitly relied  upon  the  record  made  by  the  clerk,  and 
went  to  the  extent  of  having  the  court  strike  out  the 
answer  of  defendant,  based  on  the  void  order  thus  made 
by  the  clerk.  The  plaintiff,  through  his  counsel,  now 
seeks  to  have  the  record  made  by  the  clerk  corrected, 
so  as  to  convict  the  defendants  of  having  violated  an 
order  which  was  not  upon  the  record  at  the  time  their 
answer  wa$  stricken  out. 

In  the  Glover  case,  supra,  the  trial  court  made  an 
order  striking  out  the  defendant's  demurrer  and  deny- 
ing to  it  a  further  defense,  for  the  alleged  reason  that 
it  was  in  contempt  for  not  complying  with  the  order  of 
the  court  to  produce  written  instruments  for  inspection. 
This  court  reversed  the  dicision  of  Judge  Valliant 
in  the  court  below,  and  held  that  in  the  absence  of  any 
evidence  upon  the  Subject,  the  law  would  presume  that 
defendant  was  actuated  by  proper  motives  in  making 
its  return  to  the  order  of  the  court  in  regard  to  the 
production  of  the  documents  called  for.  The  trial  court, 
in  the  case  just  cited,  indulged  in  caustic  criticism  of 
the  action  of  the  defendant  in  its  return,  and  intimated 
that  it  was  trifling  with  the  court.  Judge  Gantt,  in 
behalf  of  this  court,  reached  a  different  conclusion, 
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and  reversed  the  cause  on  account  of  the  striking  out 
of  defendant's  demurrer  to  plaintiff's  petition. 

In  the  case  of  Cuebas  v.  Cuebas,  223  U.  S.  389, 
Mr.  Justice  Luetoj^  said:  ''That  the  bill  was  subse- 
quently amended  so  as  to  confer  jurisdiction  against 
Cuebas  as  sole  defendant,  by  dismissing  the  bill  against 
the  other  two  defendants  and  striking  out  the  prayer 
of  the  bill  that  any  and  every  claim,  interest,  or  in- 
cumbrance be  forever  barred  and  cut  off,  did  not  justify 
a  decree  based  upon  the  order  pro  confesso  made  prior 
thereto.  Upon  such  amendment  being  made,  so  com- 
pletely clumging  the  character  of  the  biU,  creating  a 
jurisdiction  which  had  not  theretofore  existed,  the  court 
should  have  set  aside  the  default  and  given  time  to 
defend." 

We  have  carefully  considered  all  the  questions 
involved  herein,  and  deem  it  our  plain  duty  to  reverse 
and  remand  this  cause  with  directions  to  the  lower  court 
to  set  aside  the  order  striking  out  defendants'  answer; 
to  set  aside  the  judgment  entered  in  said  cause ;  and  to 
restore  defendants  to  the  same  position  which  they  oc- 
cupied in  said  court  at  the  time  of  the  filing  of  plain- 
tiff's motion  to  strike  out  said  answer.  Brown,  C, 
concurs. 

PER  CURIAM: 
The  foregoing  opinion  of  Railey,  C,  is  adopted  as 
the  opinion  of  the  court.    All  the  judges  concurs. 


LYDIA    A.    WHITTAKER    et    al.,    AppeUants,  v. 
JAMES  W.  LEWIS  et  al. 

Division  One,    March   2,   1915. 

CONVEYANCE:  Deed  by  Entirety:  Wife's  Inherited  Lands. 
Where  a  husband  and  wife  agreed  and  contracted  with  each  other, 
after  he  had  bought  the  interests  of  certain  heirs  in  the  land 
inherited  from  her  father,  that  it  would  be  conveyed  to  them  as 
tenants  by  the  entirety,  to  be  owned  by  the  survivor,  and  a  deed 
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was  drawn  conveying  the  interests  which  he  had  purchased,  but 
by  mistake  of  the  scrivener  the  interest  she  had  inherited  was 
not  included,  the  deed  will  be  reformed  to  express  the  real 
contract  and  to  include  her  omitted  interests,  and  her  brothers 
and  sisters  will  be  held,  after  her  death,  to  have  no  inheritable 
interest  in  said  land  as  against  her  surviving  husband. 

Appeal  from  Marion  Circuit  Court. — Hon.  William 
T.  Ragland',  Judge. 

Affibmed. 

Ehy  &  Hulse  for  appellants. 

(1)  The  pleadings  and  the  evidence,  and  the  find- 
ings of  the  court,  show  a  voluntary  partition  as  be- 
tween Mary  S.  Lewis  (under  whom  plaintiffs  claim) 
and  the  other  heirs  of  Benjamin  M.  Jones,  deceased. 
Under  this  theory,  the  following  authorities  govern 
the  case:  Whitsett  v.  Womack,  159  Mo.  14;  Snyder 
V.  EUiott,  171  Mo.  362;  Propes  v.  Propes,  171  Mo.  407; 
Sharp  V.  Sharp,  185  Mo.  529.  (2)  A  deed  conveying 
to  a  husband  and  wife  her  share  of  property  in  which 
she  had  an  undivided  interest  by  inheritance  will  vest 
in  him  no  greater  interest  than  if  the  deed  were  made 
to  her  alone.  Propes  v.  Propes,  171  Mo.  417.  (3)  Two 
or  more  tenants  in  common  (under  parole  or  voluntary 
partition)  may  take  shares  as  tenants  in  common; 
and  it  is  not  essential  to  such  partition  that  the  par- 
ceners join  therein  at  the  same  time.  21  Am.  &  Eng. 
Ency.  Law  (2  Ed.),  114Qj;  Sutton  v.  Porter.  119  Mo. 
100. 

F.  E.  McCullough  for  respondents. 

(1)  James  W.  Lewis  and  his  wife,  Mary  S.  Lewis, 
had  a  perfect  legal  right  to  enter  into  the  contract  and 
agreement  pleaded  in  the  answer,  and  proven  in  evi- 
dence, to-wit:  '*That  they,  each,  in  consideration  of 
the  exchange  of  interests  in  said  lands,  would  cause 
to  be  conveyed  to  this  defendant,  James  W.  Lewis,  and 
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his  wife,  Mary  S.  Lewis,  jointly,  as  tenants  by  the  en- 
tirety, all  the  said  lands  described  in  the  petition,  which 
either  of  them  then  owned  or  might  thereafter  acquire 
by  purchase  under  the  consideration  above  stated,  so 
that  in  the  event  of  the  death  of  either,  this  defendant 
or  of  his  said  wife,  Mary  S.  Lewis,  then  the  survivor 
■of  them  would  become  the  owner  in  fee  simple  of  the 
entire  estate  in  all  said  lands  described  in  the  peti- 
tion.'' The  Married  Woman's  Act  was  enacted  in 
1889  and  this  transaction  occurred  in  the  fall  of  1893, 
And  all  titles  were  acquired  after  1891.  Sec.  6864,  R.  S. 
1889,  now  Sec.  8304,-R,  S.  1909;  Grimes  v.  Reynolds, 
184  Mo.  679;  Rice,  Stix  &  Co.  v.  SaUy,  176  Mo.  107; 
Bank  v.  Hageluken,  165  Mo.  443;  O'Day  v.  O'Day,  194 
Mo.  598.  (2)  Plaintiffs  had  received  defendants 
money  and  made  their  solemn  warranty  deed  to  him 
and  his  wife,  for  seven-eights  interest  in  all  said  lands, 
and  Sidney  J.  Jones  had  afterwards  conveyed  the 
•other  one-eighth  interest  to  defendant  and  his  wife. 
These  acts  certainly  estopped  plaintiffs  from  claim- 
ing the  legal  title.  They  cannot  recover  on  the  weak- 
ness of  the  title  in  defendant  but  must  hold  the  legal 
title.  Nalle  v.  Thompson,  173  Mo.  595;  Lajoye  v. 
Primm,  3  Mo.  529;  Cottle  v.  Sydnor,  10  Mo.  763; 
Hempstead  v.  Easton,  33  Mo.  142.  (3)  The  evidence 
in  this  case  shows  a  specific  contract  to  create  a  ten- 
ancy by  the  entirety ;  a  well  meant  effort  to  carry  out 
that  contract  and  the  effect  of  such  action  was  to  create 
same.  Frost  v.  Frost,  200  Mo.  474,  is  based  upon  a 
contract  to  create  an  entirety.  Craig  v.  Bradley,  153 
Mo.  App.  586;  Johnson  v.  Johnson,  173  Mo.  91.  (4) 
In  equity,  where  the  necessary  parties  for  a  complete 
disposition  of  the  cause  are  before  the  court,  and  such 
a  disposition  can  be  made  it  is  the  duty  of  the  court  to 
do  so.  Trimble  v.  Wollman,  71  Mo.  App.  467.  (5) 
If  the  warranty  deeds,  in  question,  failed  to  vest  the 
■entire  estate  in  the  lands  described  in  the  petition,  in 
the  plaintiff  and  his  wife,  as  tenants  by  the  entirety, 
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it  was  a  mistake  of  fact,  in  the  making  of  the  deed, 
and  equity  will  interpose  for  the  relief  of  the  pur- 
chaser or  of  those  claiming  under  him.  Mastin  v.  Hal- 
ley,  61  Mo.  196;  Hayden  v.  Lauffenburger,  157  Mo.  88; 
Johnson  v.  United  Railways,  247  Mo.  326. 

WOODSON,  J.— The  plaintiffs  brought  this  suit 
in  ejectment  in  the  circuit  court  of  Marion  county, 
against  the  defendants,  to  recover  possession  of  a  tract 
of  land,  about  fifty-seven  acres,  situate  in  said  county, 
and  particularly  described  in  the  petition. 

The  defendants  Bearing  and  Music  were  made  de- 
fendants because  the  defendant  Lewis  had  executed  to 
them  a  mortgage  on  said  real  estate,  to  secure  the  pay- 
ment of  $500,  money  loaned  him  by  them. 

The  answer  was  a  general  denial,  the  ten-year 
Statute  of  Limitations,  and  an  equitable  defense,  etc., 
which  is  very  lengthy,  and  need  not  be  here  set  forth, 
because  the  nature  of  it  will  fully  appear  from  the 
facts  of  the  case,  which  are  practically  undisputed, 
though  not  absolutely. 

One  Benjamine  F.  Jones,  Sr.,  the  common  source 
of  title,  some  time  prior  to  November,  1891,  died  in- 
testate, seized  of  two  hundred  acres  of 
Contract  land,  a  part  of  which  is  the  land  in  con- 
fer Deed  troversy.  He  left  surviving  him  seven 
Inheritable '  children  and  one  grandson,  the  child  of  a 
Interest.  deceased  son.  Their  names  were  Mary  S. 
Jones,  who  married  James  W.  Lewis,  the 
principal  defendant  in  the  case ;  Marion  L.  Jones,  Mar- 
tin V.  Jones,  William  A.  Jones,  Sidney  J.  Jones,  Ben- 
jamine F.  Jones,  Jr.,  Lydia  A.  Jones,  who  married 

Whittaker,  and  Samuel  Jones,  the  son  of  George  W. 
Jones,  deceased. 

In  May,  1908,  Mary  S.  Lewis  died  intestate,  leav- 
ing no  children  or  lineal  descendants,  and  her  only 
heirs  at  law  were  her  husband,  James  W.  Lewis,  and 
her  brothers,  sister  and  nephew,  before  mentioned. 
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After  the  death  of  Benjamine  F.  Jones,  Sr.,  his 
seven  children  and  grandson  undertook  to  make  a 
friendly  partition  of  the  two  hundred  acres  of  land 
among  themselves — each  being  entitled  to  a  one-eighth 
share  therein,  by  executing  and  interchanging  deeds 
among  themselves,  conveying  to  each  other  or  their 
grantees,  their  respective  shares  in  said  real  estate. 
But  in  doing  so  some  of  the  children  and  the  defendant 
James  W.  Lewis  purchased  the  interest  of  some  of  the 
other  children,  and  as  a  part  of  that  general  scheme 
of  partition,  said  Lewis  and  wife  agreed,  contracted 
and  undertook  to  convey  her  interest  and  the  shares  he 
had  so  purchased,  to  themselves  as  tenants  by  the  en- 
tirety. 

The  facts  of  the  partition  and  the  attempted 
creation  of  the  estate  by  the  entirety  between  Lewis 
and  wife  were  practically  as  follows : 

On  November  13,  1891,  each  of  said  children 
owned  one  undivided  one-eighth  interest  in  said  land, 
and  on  said  day  WUliam  A.  Jones  and  George  W. 
Jones,  for  value  received,  by  quitclaim  deed,  duly 
executed,  conveyed  their  respective  interest  therein  to 
their  brothers,  Martin  V.  Jones  and  Benjamine  F. 
Jones,  Jr.,  the  plaintiffs.  Thereafter,  on  or  about 
November  28,  1893,  the  plaintiff,  Marion  L.  Jones, 
for  value  received,  $450,  by  deed  duly  executed,  con- 
veyed his  undivided  interest  in  the  land  to  the  defend- 
ant, James  W.  Lewis;  and  thereafter  in  1891,  said 
Lewis  contracted  and  agreed  to  purchase  for  the  sum 
of  $114  the  interest  of  Samuel  Jones,  the  grandson. 
This  gave  >»iTn  two  undivided  shares  in  the  estate,  and 
his  wife,  Mary  S.  Lewis,  one  share  therein.  Upon  this 
state  of  facts  the  defendant  James  W.  Lewis  and  his 
wife,  Mary  S.  Lewis,  then  and  there  entered  into  a 
contract  whereby  each  agreed  with  the  other,  in  con- 
sideration of  the  exchanges  or  conveyances  of  said  in- 
terests in  said  land  between  each  other,  as  before  mem- 
tioned,  that  they  woidd,  in  a  proper  manner,  by  a  gen- 
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eral  warranty  deed,  cause  their  respective  interests  in 
the  land  to  be  conveyed  to  themselves  jointly,  as  ten- 
ants, by  the  entirety,  he  having  the  two  shares  he  had 
previosuly  purchased  from  Marion  L.  Jones  and  Sid- 
ney J.  Jones,  and  she  having  the  one  share  she  had  in- 
herited from  her  father. 

This  contract  not  only  embraced  the  interest  that 
the  defendant  Lewis  and  wife  then  owned  in  the  land, 
but  included  also  all  the  interests  that  they  might 
thereafter  acquire  therein  by  purchase  or  otherwise 
from  the  other  heirs  or  children  of  Benj.  F.  Jones,  Sr. 

At  this  point  the  record  is  not  as  dear  as  it  might 
be,  yet  I  believe  it  is  reasonably  certain  that  before  the 
date  of  the  contract  mentioned,  Lewis  and  his  wife  had 
not  only  acquired  the  interest  before  mentioned,  but 
had  also  purchased  the  interests  of  Marion  V.  Jones, 
Benj.  F.  Jones,  Jr.,  and  Lydia  A.  Jones,  in  and  to  the 
land  involved  in  this  suit,  some  57  1-7  acres.  The  deeds 
conveying  these  interests  to  Lewis  and  wife  also  con- 
tained a  covenant  of  warranty  as  against  the  one- 
eighth  interest  then  owned  by  Sidney  J.  Jones,  then  a 
minor. 

Attending  the  particular  facts  of  the  actual  parti- 
tion they  are  as  follows,  as  substantially  stated  by 
counsel  for  appellants: 

**For  the  purpose  of  effecting  a  voluntary  part- 
ition of  said  200-acre  tract  as  between  said  Mary  S. 
Lewis  and  said  other  heirs,  and  thereby  setting  aside 
to  Mary  S.  -Lewis  the  25  acres  to  which  she  was  en- 
titled by  inheritance  as  aforesaid,  and  representing 
and  being  her  one-eighth  interest  in  said  200-acre 
tract;  and  for  the  purpose  of  conveying  to  said  Lewis 
and  wife,  by  purchase,  the  six-eighths  interest  of  said 
Martin  V.  Jones,  Benjamine  F.  Jones  and  Lydia  A. 
Jones,  in  and  to  the  land  in  controversy,  and  for  the 
purpose  of  securing  to  said  Lewis  and  wife  the  said 
one-eighth  interest  then  owned  by  said  mionr,  Sidney 
J.  Jones,  the  said  Martin  V.  Jones,  did,  on  November 
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28,  1893,  make  and  execute  their  warranty  deed,  of 
that  date,  in  which  deed,  the  interest  described  as 
therein  conveyed,  was  Hhe  undivided  seven-eighths  in- 
terest in'  the  land  in  controversy;  said  deed  contain- 
ing a  general  warranty  clause.  The  consideration  ex- 
pressed in  said  deed  was  $900,  $450  of  which  sum  was 
paid  by  said  James  W.  Lewis  and  $450  of  said  $900 
consideration  Mary  S.  Lewis  paid  by  her  'deeding  to 
them  [grantors]  her  undivided  interest  in  other  lands 
held  by  her  in  common  with  grantors. '^ 

**0n  August  22,  1899,  said  Sidney  J.  Jones,  then 
being  of  age,  and  still  owning  his  said  undivided  one- 
eighth  interest  in  said  200-acre  tract,  executed,  together 
with  his  wife,  a  general  warranty  deed  to  said  James 
W.  Lewis  and  Mary  S.  Lewis,  to  and  for  'all  the  undi- 
vided one-eighth  interest  in'  the  land  in  controversy.'' 

William  A.  Jones,  Sidney  J.  Jones,  Benj.  F.  Jones, 
Jr.,  were  made  parties  plaintiff  in  the  case,  yet  that 
was  done  without  their  knowledge  or  consent,  and  they 
claim  no  interest  in  the  lands  whatever,  and  for  that 
reason  no  further  notice  will  be  taken  of  them  in  this 
opinion. 

Upon  this  state  of  facts  counsel  for  the  appellants, 
Lydia  A.  (Jones)  Whittaker,  Marion  L.  Jones  and 
Martin  V.  Jones,  contend  that  Mary  S.  Lewis  was  the 
owner  by  inheritance,  as  heir  of  her  father,  of  seven- 
sixteenths  of  the  land  in  controversy,  and  that  she  and 
her  husband,  the  defendant,  were  the  owners,  as  ten- 
ants by  the  entirety,  of  the  remaining  nine-sixteenths 
interest  in  the  land  in  controversy ;  and  that  upon  the 
death  of  Mary  S.  Lewis  the  appellants  inherited  their 
proportional  parts  of  the  said  seven-sixteenths  of  the 
land  owned  by  her  at  the  time  of  her  death.  While 
upon  the  other  hand,  counsel  for  respondent,  Lewis, 
insist  that  in  law,  equity  and  good  conscience  he  is  the 
true  and  real  owner  of  the  entire  fifty-seven  acres,  and 
that  while  the  legal  title  to  three-eighths  of  said  seven- 
sixteenths  may  be  in  them,  but  in  truth  and  in  fact  they 
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hold  the  equitable  and  beneficial  interests  therein  for 
use  and  benefit  of  him,  the  respondent. 

Practically  the  undispted  evidence  shows  that  the 
scrivener  who  drew  the  deeds  was  not  a  lawyer,  yet 
he  testified  that  he  perfectly  understood  the  agreement 
between  Lewis,  the  respondent,  and  his  wife;  that  is,, 
the  interest  of  each  was  to  be  so  conveyed  that  it  would 
create  an  estate  by  the  entirety  between  them,  and 
that  the  survivor  should  take  the  entire  estate;  but 
being  unfamiliar  or  ignorant  of  such  matters  and 
through  mistake  and  lack  of  knowledge  in  such  mat- 
ters, he  was  of  the  opinion  that  the  deeds  drawn  by  him 
in  pursuance  to  said  contract  would  give  to  the  survi- 
vor the  entire  estate,  overlooking  the  fact  that  the  wife 
had  inherited  her  interest,  or  a  part  of  it,  from  her 
father,  which  was  not  affected  by  the  deeds  before 
mentioned,  and  therefore  that  part  of  her  interest  in 
the  land  remained  in  her  name,  in  violation  of  the  un- 
derstanding and  agreement  of  them  regarding  the 
creation  of  the  estate  by  the  entirety,  which  upon  her 
death  descended  to  her  brothers  and  sister. 

While  appellants  introduced  some  evidence  tend* 
ing  to  show  that  the  interest  which  the  scrivener  had 
in  mind  and  about  which  he  was  testifying,  was  not 
that  of  Mrs.  Lewis,  but  that  of  the  minor,  Sidney  J. 
Jones,  and  therefore  there  was  no  violation  of  the 
contract  between  Lewis  and  his  wife  agreeing  to  con- 
vey their  respective  interests  in  such  a  manner  as  to 
create  in  them  an  estate  by  the  entirety ;  yet  when  the 
testimony  of  the  scrivener  who  drew  the  deeds,  and 
practically  all  of  the  evidence,  is  considered,  no  fair- 
minded,  disinterested  person  can  reach  any  rational 
conclusion  therefrom,  except  that  through  misunder- 
standing, mistake  or  ignorance  of  the  scrivener  and  the 
parties,  the  seven-sixteenths  of  the  land  belonging  to 
Mary  S.  Lewis  was  omitted  from  the  deeds  in  violation 
of  the  contract  previously  mentioned. 
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The  proposition  was  fully  illustrated  by  the  ques- 
tions and  answers  propounded  to  counsel  for  appel- 
lants during  the  oral  argument  of  the  cause  in  this 
court,  which  were  substantially  as  follows :  Suppose 
Jas.  W.  Lewis,  instead  of  his  wife,  had  died,  then  who 
would  have  taken  the  interest  he  had  purchased  and 
which  he  had  conveyed  to  them  as  an  estate  by  the 
entirety?  Promptly  the  reply  was:  She  of  course.  Q. 
And  that  too,  notwithstanding  said  conveyance  was 
made  in  pursuance  of  said  contract?  A.  Certainly.  Q. 
Then  why  is  not  the  converse  of  that  proposition  true?'' 
No  answer.  **Q.  If  then,  as  a  legal  proposition,  if 
his  conveyance  was  made  in  pursuance  to  the  contract 
and  through  mistake,  oversight  or  ignorance  her  in- 
terest was  omitted  therefrom,  then  by  parity  of  reason- 
ing, would  not  equity  reform  the  deeds  and  make  them 
express  the  real  meaning  of  the  parties?"    No  answer. 

This  is  what  the  pleadings  in  the  case  allege,  and 
the  evidence  shows  that  those  facts  are  true ;  and  in  our 
opinion  the  learned  chancellor  below  properly  so  found, 
but  the  court  did  not  go  far  enough.  It  simply  found 
for  the  defendants  and  against  the  plaintiffs  without 
reforming  the  deeds,  but  as  they  did  not  appeal,  nor 
are  they  here  complaining  of  the  form  of  the  judg- 
ment, the  same  in  our  Qpinion,  should  be  aflSrmed; 
and  it  is  so  ordered.    All  concur;  Bond,  J.,  in  result 


HARRISON  WILLIAMS,  Appellant,  v.  JOHN  W. 
GRUDIER. 

Division  One,   March  2,   1915. 

1.  ABSTRACT:  Evidence  Omitted.  An  abstract  which  in  places 
sets  out  what  purports  to  be  the  substance  of  the  evidence  and 
in  others  the  full  questions  and  answers,  will  not  authorize  the 
court  to  affirm  the  Judgment,  even  in  an  equity  case,  on  the 
ground  that  it  does  not  contain  all  the  evidence,  where  respond- 
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ent  has  filed  no  counter  abstract,  nor  pointed  out  what  evidence 
has  been  omitted. 

TAX  SUIT:  Name.  The  spelling  of  the  name  of  the  defend- 
ant with  one  "1"  or  two,  as  "Worrel"  or  ''Worrell/'  is  not 
material 


3.   '• :  Recital  In  Judgment:  Contradicted  by  Other  Record 

Matter.  A  judgment  in  a  tax  suit  is  entitled  to  the  presumption 
that  its  recitals  are  correct  until  they  are  made  to  appear  to  be 
incorrect  by  other  portions  of  the  Judgment  roll  of  equal  dignity, 
and  the  return  of  the  sheriff  is  a  portion  of  the  judgment  roll, 
of  at  least  equal  dignity  to  the  judgment,  and  the  recital  in  the 
judgment  that  the  defendant  was  duly  served  with  process  may 
be  impeached  by  the  sheriff's  return  showing  he  was  not;  and  if 
there  is  a  conflict,  the  return  is  entitled  to  precedent  credi- 
bility. 

4.   :  :  :  Idem  Sonans.    Neither  by  the  eye 

nor  by  the  ear  are  "Francis  M.  Worrel"  and  "Franas  W.  War- 
roels"  idem  sonans;  and  a  recital  in  the  judgment  of  due  service 
of  process  on  "Francis  M.  Worrel"  is  completely  impeached  by 
the  sheriff's  return  showing  service  upon  ''Franas  W.  Warroels"; 
and  a  judgment  by  default  in  the  tax  suit  against  Francis  M. 
Worrel,  based  on  a  sheriffs  return  of  service  on  "F^anas  W. 
Warroels,"  and  a  sale  in  pursuance  thereto,  are  both  void. 

6.  IDEM  SONANS:  Francis:  Notice  to  Frances.  A  notice  of  sale 
of  the  land  in  a  tax  suit  reciting  a  default  judgment  against 
"Frances  M.  Worrel,"  where  the  suit  was  brought  and  the  judg- 
ment rendered  against  "Francis  M.  Worrel,"  is  bad,  and  the 
doctrine  of  idem  sonans  cannot  be  invoked  to  cure  the  mistake. 
The  two  words  "Francis"  and  "Frances,"  are  independent  in 
meaning,  the  one  indicating  the  masculine  gender  and  the  other 
the  feminine;  the  one  indicating  a  man  and  the  other  a  woman; 
and  a  notice  of  the  sale  of  the  land  of  a  woman  can  scarcely 
be  said  to  be  a  good  notice  of  the  sale  of  the  land  of  a  par- 
ticular man. 

Appeal  from  Douglas  Circuit  Court. — Hon.  John  T. 
Moore,  Judge. 

Ebvebsed  and  bemanded  {with  directions). 

Asbery  Burkhead  for  appellant, 

(1)     The  petition  was  filed  against  Frances  M. 
Worrell,  and  the  summons  was  issued  against  Francis 
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Worrell  (the  former  a  woman  and  the  latter  a  man), 
and  the  summons  was  served  on  a  person  by  the  name 
of  Franas  W.  Warroels,  and  judgment  was  taken  by 
default.  The  court  will  take  judicial  notice  that 
*' Frances,"  defendant  named  in  the  petition,  is  the 
name  of  a  female,  and  that  ''Francis,"  the  name  used 
in  the  summons,  is  the  Christian  name  of  a  male. 
Supemant  v.  People,  110  HI.  App.  121 ;  Tilson  v.  State, 
29  Kan.  452;  Taylor  v.  Commonwealth,  20  Gratt.  (Va.) 
825.  ''Franas  W.  Warroels,"  the  name  of  the  person 
served  with  summons  by  the  sheriflf,  is  not  idem  so- 
ncms  with  either  "Frances  M.  Worrell"  nor  "Francis 
M.  Worrell."  It  is  not  diflScult  for  the  attentive  ear 
to  distinguish  the  names  when  they  are  pronounced. 
"Franas"  iieither  sounds  like  "Frances"  nor  "Fran- 
cis. ' '  Neither  does  ' '  Worrell ' '  sound  like  ' '  Warroels. '  * 
There  was  no  proof  tending  to  show  that  "Francis  M. 
Worrell,"  "Frances  M.  Worrell"  and  Franas  W.  War- 
roels were  one  and  the  same  person.  If  such  had  been 
true,  it  would  have  been  easily  proven.  The  following 
are  not  idem  sona/ns:  "Archer"  and  "Ashley," 
Bates  V.  Bank,  7  Ark.  394;  "Battles  and  "Bappel"  or 
"Bappels,"  Leach  v.  State,  132  Ala.  26;  "Davies"  and 
"David,"  David  v.  People,  192  HI.  176;  "Emma"  and 
"Emily,"  Berge  v.  Berge,  94  Mo.  App.  15;  "Grafton" 
and  "Graton,"  Graton  v.  HoUiday  Co.,  189  Mo.  322; 
"Griffin"  and  "Griffie,"  State  v.  Griffin,  118  Mo.  118; 
"Jeffery"  and  "Jeffries,"  Marshall  v.  Jeffries,  16 
Fed.  Case  No.  9128a,  Hempst.  299;  "Carrey"  and 
"'Scarrey,"  Scarrey  v.  Bunker-Culler  Co.,  233  Mo.  686; 
"Lane"  and  "Leane,"  Geer  v.  Mo.  Lum.  Co.,  134  Mo. 
85;  "Simonson"  and  "Siemson,"  Simonson  v.  Dolan, 
114  Mo.  176.  The  omission  or  addition  of  a  final  "s" 
is  usually  held  a  fatal  variance.  Favor  v.  Robinson, 
10  Tex.  206;  Seman  v.  Hill,  7  Ark.  70;  Humphries  v. 
Whitten,  17  Ala.  30.  (2)  It  is  competent  to  show  by 
the  roll  and  files  and  other  records  that  the  proper  no- 
tice was  not  given,  although  the  judgment  recites  the 
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contrary.  Williams  v.  Mourse,  125  Mo.  574 ;  Laney  v. 
Garbee,  105  Mo.  355;  Bnssell  v.  Grant,  122  Mo.  161; 
Harness  v.  Cravens,  126  Mo.  252.  Jurisdiction  of  the 
I>ersons  of  the  defendants,  other  than  the  common-law 
service,  can  only  be  acquired  by  a  rigid  and  strict 
compliance  with  the  statute.  Harness  v.  Cravens,  126 
Mo.  233;  Shuck  v.  Moore,  232  Mo.  649;  Kunzi  v.  Hick- 
man, 243  Mo.  103.  And  although  the  judgment  may  re- 
cite that  the  defendant  was  duly  served,  it  may  be  col- 
laterally impeached  by  the  files  and  rolls  and  other  rec- 
ords. Williams  v.  Monroe,  125  Mo.  574;  Claude  v. 
Pierce  City,  86  Mo.  357;  Laney  v.  Garbee,  105  Mo.  355; 
Ttussell  V.  Grant,  122  Mo.  161;  Feust  v.  Caster,  174  Mo. 
287.  The  rule  that  all  oflScial  acts  are  presumed  to 
have  been  rightly  and  regularly  done  does  not  obtain 
in  a  tax  suit,  and  he  who  asserts  the  validity  of  a  tax 
deed  has  the  burden  of  showing  that  all  the  steps  neces- 
sary to  a  good  and  valid  sale  were  taken.  Kries  v. 
Land  Co.,  121  Mo.  App.  184.  While  a  sheriff's  deed 
regular  on  its  face  is  prima-facie  good,  yet  it  may  be 
overturned,  as  it  is  in  this  case,  by  the  whole  record 
in  the  tax  proceedings,  and  if  the  judgment  is  void  the 
deed  conveys  no  title.  Cummins  v.  Brown,  181  Mo. 
711;  Orchard  v.  Bank,  121  Mo.  App.  338.  The  owner 
of  the  res  is  entitled  to  notice  before  his  property  can 
be  taken  from  him.  Without  such  notice,  and  without 
a  day  in  court  to  the  owner  of  the  res,  no  judgment  in 
rem  is  valid.    Trust  Co.  v.  Railroad,  195  Mo.  669. 

G.  W.  Thornherry  and  A.  H.  Buchanan  for  re- 
spondent 

(1)  The  decree  of  the  trial  court  in  this  case 
should  be  sustained  for  the  reason  all  the  evidence  is 
not  brought  to  this  court  by  appellant.  This  being  a 
case  in  equity,  ^he  entire  evidence  should  be  before 
the  appellate  court.  Rule  7  of  this  court;  Pitts  v.  Pitts, 
201  Mo.  356;  Geltz  v.  Anisdem,  125  Mo.  App.  592; 
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Heffernan  v.  Weir,  99  Mo.  App.  301;  Nelson  v.  Hall^ 
104  Mo.  App.  466.  And  unless  all  the  evidence  is  be- 
fore the  appellate  court,  the  presumption  is  the  trial 
court  committed  no  error  in  its  finding  and  the  appel- 
late court  will  defer  to  the  finding  of  the  trial  court  and 
aflBrm.  Neither  can  appellant  substitute  his  opinion 
as  to  what  is  material  evidence  or  what  is  a  sufficiency 
of  evidence  in  lieu  of  the  complete  evidence.  Jackson 
V.  Eailroad,  85  Mo.  App.  443;  Davies  v.  Boyers,  140 
Mo.  App.  593.  Both  parties  claim  under  Francis  M. 
Worrell  as  common  source  of  title  and  it  is  a  question 
only  whether  title  passed  under  the  tax  sale  in  1894. 
(2)  There  is  no  merit  in  plaintiflf's  contention  over 
the  spelling  of  the  naine  Francis.  It  would  not  be  a 
material  defect  whether  spelled  Francis,  Frances  or 
Fransas.  Skillman  v.  Clardy,  255  Mo.  590;  Williams 
V.  Sands,  251  Mo.  147;  Maier  v.  Brock,  222  Mo.  97; 
Green  v.  Meyers,  98  Md.  App.  438;  Davison  v.  Life 
Assn.,  166  Mo.  App.  625. 

GRAVES,  P.  J. — ^Action  to  quiet  title  to  the  north- 
west quarter  of  section  9,  township  25,  range  15,  in 
Douglass  county,  Missouri.  The  petition  is  in  the 
usual  form  under  the  statute,  with  the  exception  that 
in  it  the  plaintiff  adds :  ''and  upon  the  finding  that  the 
fee  title  is  in  the  plaintiff,  that  the  court  set  aside  and 
for  naught  hold  the  following  deeds  of  conveyance  un- 
der which  the  defendant  claims,  to-wit :  (Here  follows 
a  description  of  a  number  of  deeds  in  defendant's  chain 
of  title). 

The  answer  is  likewise  a  little  out  of  the  usual  line 
under  the  statute,  and  reads : 

''Defendant  for  amended  answer  to  plaintiff's 
petition  denies  each  and  every  allegation  therein  con- 
tained, and  for  further  answer  to  plaintiff's  petition 
says  that  one  link  of  the  chain  of  title  through  which 
he  claims  the  lands  in  said  petition  of  plaintiff  de- 
scribed,  to-wit,   the   northwest   quarter  of  section  9^ 
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township  25,  range  15,  in  Douglas  county,  Missouri, 
is  a  tax  deed,  dated  the  27th  day  of  September,  1894 ; 
that  said  tax  deed  is  based  on  a  judgment  rendered  in 
the  case  of  the  State  of  Missouri  at  the  relation  and  to 
the  use  of  J.  W.  Singleton,  collector  of  the  revenue  of 
Douglas  county,  Missouri,  v.  Francis  M.  Worrell,  at  the 
March  term,  1894,  of  the  Douglas  County  Circuit 
Court;  that  said  tax  deed  and  the  execution  and  judg- 
ment upon  which  said  deed  is  based  show  the  true  des- 
cription of  the  said  land,  to-wit,  the  northwest  quarter 
of  section  9,  township  25,  range  15,  but  the  petition  and 
back  tax  bill  upon  which  the  judgment  in  said  cause  is 
based  have  been  changed  and  altered  since  said  judg- 
ment was  rendered,  so  that  said  petition  and  back  tax 
bill,  instead  of  showing  the  correct  description  of  said 
lands  as  above  described,  show  them  to  be  the  north- 
west quarter  of  section  9,  township  25,  range  16 ;  that 
the  date  of  the  service  of  the  summons  by  the  sheriff 
in  said  cause  shows  to  have  been  changed,  altered  or 
erased  since  the  rendition  of  said  judgment,  so  that 
the  said  return  of  the  sheriff  does  not  show  to  be  a 
legal  and  suflSdent  service  to  base  a  judgment  on,  and 
that  the  publisher's  affidavit  to  the  sheriff's  notice  of 
sale  shows  to  have  been  altered  and  changed  since  said 
judgment  was  rendered  and  now  shows  said  notice  to 
have  been  published,  commencing  on  August  30th  and 
ending  on  September  13,  1894,  instead  of  the  correct 
dates  which  said  notice  was  published,  to-wit,  August 
30th,  September  6th,  September  13th  and  September 
21,  1894.  Defendant  further  says  that  he  is  the  owner 
in  fee  simple  of  said  lands  above  described,  and  that 
plaintiff  claims  some  right,  title  or  interest  in  said 
lands  adverse  and  prejudicial  to  the  title  of  defendant. 
**  Therefore  the  defendant  prays  the  court  to  try, 
ascertain  and  determine  the  right,  title  and  interest  of 
plaintiff  and  defendant,  respectively,  in  and  to  the 
lands  herein  described,  and  especially  to  hear  and  de- 
termine  all  matters   and  things,   erasures,   changes,. 
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alterations  and  mutilations  that  may  appear  in  the  tax 
proceedings  above  set  out,  and  by  its  decree  adjudge 
the  title  to  said  lands  to  be  in  defendant  and  that  this 
plaintiff  hold  nothing  on  account  of  the  title  as  set  up 
and  claimed  in  his  petition,  and  for  all  proper  relief.'* 

Reply,  a  general  denial. 

It  was  admitted  that  the  common  source  of  title 
was  Francis  M.  Worrell; 

Plaintiff  introduced  a  warranty  deed  from  Francis 
M.  Worrell  to  Harrison  Williams,  of  date  February 
15,  1892,  but  recorded  October  19,  1910.  In  the  mean- 
time,  i.  e.,  between  the  date  of  the  deed  and  the  date 
of  the  record,  two  tax  suits  had  been  brought  and  the 
lands  sold  or  attempted  to  have  been  sold,  under  judg- 
ment in  these  cases. 

Defendant  undertakes  to  dereign  his  title  through 
one  or  both  of  these  tax  proceedings.  The  fight  thus 
centered  below,  and  must  so  center  here.  The  con- 
tentions, pro  and  con,  as  to  the  validity  of  these  pro- 
ceedings will  be  noted  in  the  opinion.  The  lands  ap- 
pear to  be  wild  and  uncultivated  lands.  This  sufficiently 
states  the  case. 

I.  It  is  suggested  in  the  brief  for  respondent,  that 
the  judgment  should  be  affirmed  because  the  appellant 

has  not  brought  to  this  court  in  his  ab- 
ADttract.  stract  all  the  evidence.     This,  upon  the 

theory  that  the  action  is  one  in  equity. 
The  abstract  of  record  is  a  little  peculiar,  in  that  it 
sets  out  what  purports  to  be  the  substance  of  the  evi- 
dence in  places,  and  then  in  other  places  sets  out  the 
full  questions  and  answers.  We  have  gone  over  the 
record  thoroughly,  and  conclude  that  the  abstract  is 
sufficient,  even  under  our  rule  in  equity  cases.  There 
is  no  counter  abstract  of  record,  nor  is  it  pointed  out 
what  evidence  has  been  left  out.  This  contention  is 
ruled  against  respondent. 
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n.  A  vital  point  in  defendant's  case  is  the  tax 
proceeding  which  terminated  in  a  default  judgment 
at  the  March  term  of  the  Douglas  Circuit  Court  for 
the  year  1894.  It  will  be  noted  that 
fdlm  aSna^r"'  ^^  ^^  ^  *^s  proceeding  that  defend- 
Francis  M.  Woppei  ant  charges  that  the  records  have 
Franas  w.  Warroeit.  ^^^^  changed,  and  asks  the  circuit 
court  to  so  find.  It  is  charged  by  the 
defendant  that  the  number  of  the  range  had  been 
changed  both  in  the  petition,  and  in  the  tax  bill,  and 
further  that  the  date  of  the  service  of  the  summons 
upon  the  defendant  in  the  tax  suit  had  been  changed. 
The  trial  court  found  for  the  defendant  as  to  the 
changes  in  the  tax  bill  and  the  petition,  and  found  that 
it  had  been  changed  after  entry  of  judgment.  By  our 
order  the  original  files  in  this  tax  case  have  been  for- 
warded to  this  court,  and  we  have  examined  the  same. 
As  to  these  findings  aforesaid  we  are  not  disposed  to 
criticize  the  ruling  of  the  trial  court.  There  was  suf- 
ficient evidence  to  justify  such  findings.  On  the  ques- 
tion of  the  alteration  of  the  date  of  the  return  the  trial 
judgment  says : 

**The  sheriff's  return  on  the  summons  in  said  suit 
has  been  altered  and  changed  till  it  is  impossible  to 
determine  what  was  the  correct  date  of  service,  but 
the  court  finds  from  the  evidence  that  the  service  in 
said  suit  was  made  in  due  time,  and  the  court  finds 
that  the  publisher's  afiSdavit  to  the  sheriff's  sale  notice 
under  the  execution  has  been  changed  and  erased  since 
the  rendition  of  said  judgment,  but  that  said  notice 
was  duly  published  as  the  law  directs  and  for  the  proper 
number  of  times." 

To  go  into  the  details,  it  should  be  said  that  these 
files  in  the  tax  proceeding  show:  (1)  A  tax  bill  made 
out  by  the  proper  officer  in  which  it  is  stated  that  the 
owner's  name  was  '*  Abe  Manning;"  (2)  a  petition  upon 
this  tax  bill,  in  which  the  defendant  is  named  as  *  *  Fran- 
cis M.  Worrel;"  (3)  a  summons  directed  to  ''Francis 
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M.  Worrel-/'  (4)  a  service  of  said  summons  thus  re- 
turned: **  Executed  the  within  writ  in  the  county  of 
Douglas  and  State  of  Missouri,  on  the  18th  day  of 
March,  1894,  by  delivering  copy  of  petition  and  sum- 
mons to  Frana^  W.  Warroels;"  (5)  special  execution 
in  which  the  name  ** Francis  M.  WorreP'  is  used;  (6) 
sheriff's  return  of  levy  and  sale  which  shows  that  he 
seized  and  levied  upon  the  ''N.  ^ — 9 — 25 — 15,  and  did 
sell  the  above  land  on  26th  day  of  September,  1894, 
for  $12.05,  not  satisfied/'  Notice  of  sale  under  special 
execution  in  which  the  name  **  Frances  M.  Worrel"  is 
used;  and  (8)  a  sheriff's  deed  in  which  the  name 
Francis  M.  Worrell  is  used. 

It  will  be  noted  that  in  places  the  name  **Worrel" 
is  sometimes  used  with  one  '4"  and  at  others  with  two 
**l's".  This  we  take  it  is  not  at  all  vital.  It  should  be 
borne  in  mind  that  respondent  placed  all  these  records 
and  papers  in  evidence.  If  they  impeach  the  judgment 
of  the  court  in  the  tax  proceeding,  he  has  furnished 
the  impeaching  evidence.  In  these  files  it  appears  that 
the  judgment  ran  against  Francis  M.  Worrel.  The 
execution  so  recites  the  judgment  There  was  no  an- 
swer in  the  files,  and  the  tax  judgment  was  evidently 
one  by  default.    It  is  so  treated  throughout  the  case. 

The  first  suggestion  by  this  record  is,  whether  or 
not  the  court  had  jurisdiction  over  Francis  M.  Worrel 
in  this  tax  proceeding.  The  data  as  to  the  tax  preced- 
ing we  have  taken  from  the  original  files  therein,  and 
whilst  they  differ  from  statements  made  in  the  briefs, 
they  are  correct.  The  returns  of  the  sheriff  upon  the 
summons  is  made  with  pencil  instead  of  pen,  yet  it  is 
clear  that  there  has  been  no  change  therein,  unless  it 
might  be  as  to  the  date  of  the  service,  and  for  the 
question  we  now  have  in  mind,  that  matter  is  imma- 
terial. 

It  is  a  rule  of  long  standing  in  this  court  that  the 
recitation  in  a  tax  judgment  of  the  fact  that  the  de- 
fendant has  been  duly  served  with  process  may  be 
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impeached  by  other  portions  of  the  judgment  roll.  Of 
course,  the  judgment  bears  the  presumption  of  correct 
recitations,  until  such  time  as  the  incorrect  recitations 
are  made  to  appear  by  other  portions  of  the  judgment 
roll  of  equal  dignity.  The  return  of  the  sheriff  is  a 
portion  of  the  judgment  roll  and  is  at  least  of  equal 
dignity.  In  fact,  this  return  of  service  is  recognized 
as  of  greater  dignity  than  the  recital  of  the  service 
in  the  judgment  itself.  [Milner  v.  Shipley,  94  Mo.  1.  c. 
109.]  Speaking  in  that  case  of  an  order  of  publication 
(constructive  rather  than  actual  service,  which  as  to 
the  rule  here  involved  is  the  same)  Black,  J.,  said: 

**If  there  is  any  conflict  between  the  recitals  in 
the  judgment,  as  to  the  terms  of  the  order,  and  the 
order  itself,  the  latter  must  control,  for  a  recital  of 
the  order  must  yield  to  the  order  itself.  [Crow  v. 
Meyersieck,  88  Mo.  411.]'' 

In  Williams  v.  Monroe,  125  Mo.  1.  c.  584,  Gantt, 
P.  J.,  thus  summarizes  the  rule : 

*'But  this  doctrine,  when  rightly  understood,  does 
not  in  the  least  shake  the  authority  of  those  decisions 
in  this  State  which  hold  that,  although  the  record  of  a 
court  of  general  jurisdiction  recites  that  defendant 
have  been  duly  served  with  process,  it  is  competent 
to  overthrow  such  recital  by  showing  by  other  portions 
of  the  record  of  equal  dignity,  and  importing  equal 
verity,  that  such  recital  of  service  is  not  true.  [Cloud 
V.  Pierce  City,  86  Mo.  357 ;  Laney  v.  Garbee,  105  Mo. 
355;  Milner  v.  Shipley,  94  Mo.  106;  Bell  v.  Brink- 
mann,  123  Mo.  270;  1  Freeman  on  Judgments  (4  Ed.), 
sec.  125;  Higgins  v.  Beckwith,  102  Mo.  456.]'' 

In  the  early  case  of  Cloud  v.  Inhabitants  of  Pierce 
City,  86  Mo.  1.  c.  366,  this  question  was  fully  threshed 
out  by  Sherwood,  J.,  in  an  opinion  concurred  in  by  the 
full  court.  In  that  case  the  judgment  as  in  this  case 
recited  personal  service  on  the  defendant.  The  court 
there  said : 

264M015 
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''But  it  is  strenuously  insisted  that  the  judgment, 
in  any  event,  is  not  open  to  collateral  attack  for  several 
reasons  which  I  will  presently  notice.  It  will  be  as- 
sumed as  a  basis  for  the  discussion  of  the  reasons 
offered  by  plaintiff  in  support  of  the  judgment  recov- 
ered by  him,  that  where  the  record  of  a  court  of  general 
jurisdiction  is  silent,  and  nothing  appears  thereon 
showing  lack  of  jurisdiction,  jurisdiction,  as  a  matter 
of  law,  will  be  presumed  when  collaterally  called  in 
question.  [Huxley  v.  Harrold,  62  Mo.  516,  and  cases 
cited.]  'Nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  court,  but  which  specially 
appears  to  be  so. '  [Peacock  v.  Bell,  1  Saund.  73.]  The 
record  recites  that  the  'defendants  have  been  duly 
served  with  process  at  least  fifteen  days  before  the 
first  day  of  this  term.'  The  best  considered  cases, 
and  numbers  of  them,  hold,  notwithstanding  such  juris- 
dictional recital,  that  it  is  competent  to  overthrow  and 
countervail  it  by  other  parts  of  the  record  of  equal 
dignity  and  importing  equal  verity  that  such  recital  is 
untrue.  [Wells  on  Jurisdiction,  sees.  82,  87,  and  cases 
cited;  Harris  v.  Lester,  80  111.  307;  Coit  v.  Haven,  30 
Conn.  190;  Freeman  on  Judgments,  sees.  24,  25;  Gran- 
ger V.  Clark,  22  Me.  128;  Prince  v.  Griffin,  16  Iowa, 
552;  2  Smith's  Lead.  Cases,  842;  Hewitt  v.  Weatherby, 
57  Mo.  276;  Harris  v.  Hardeman,  14  How.  334,  and 
cases  cited;  Ealey  v.  Guinn,  76  Mo.  263.]  The  return 
of  the  sheriff  is  a  part  of  the  record  itself  and  may, 
where  radically  defective,  be  used  to  rebut  the  pre- 
sumption arising  from  recitals  of  service  contained 
in  other  portions  of  the  record.  But  so  far  as  con- 
cerns courts  of  general  jurisdiction,  and  of  that  class 
I  now  speak,  it  matters  not  whether  such  recitals  be 
made  of  record  or  not.  They  add  nothing  to  the  verity 
which  attends  as  an  inseparable  incident  such  records. 
[Coit  V.  Haven,  supra;  Freeman  on  Judgments,  sec 
132.]  *'  Later  in  the  same  case  the  learned  jurist 
quotes  Freeman  on  Judgments  (4  Ed.),  as  follows : 
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*'0n  this  point,  Mr.  Freeman  observes:  'But  no 
presumptions  in  support  of  the  judgment  are  to  be 
allowed  in  opposition  to  any  statement  contained  in 
the  record.  If  an  act  be  stated  in  the  roll  as  having 
been  done  in  a  specified  manner,  no  presumption  arises 
that  at  some  future  time  the  act  was  done  in  a  more 
eflScient  manner.  If  it  appear  that  the  process  was 
served  in  a  particular  mode,  no  other  and  diflferent 
service  can  be  presumed.  To  indulge  such  a  presump 
tion  would  be  to  contradict  the  record,  which  imports 
absolute  verity.  When,  therefore,  the  record  shows 
that  certain  steps  were  taken  to  procure  jurisdiction 
and  the  law  does  not  consider  those  steps  sufficient, 
the  judgment  will  be  regarded  as  void  for  want  of 
jurisdiction  over  the  defendant.'  [Freeman  on  Judg- 
ments, sec.  125.]  And  the  learned  author,  after  re- 
ferring in  a  subsequent  section  to  the  cases  m  Cali- 
fornia, already  noticed,  speaks  of  them  as  having  car- 
ried 'the  effect  of  jurisdictional  findings  to  its  utmost 
limit,  and  further,  perhaps,  than  is  justified  by  the 
more  recent  adjudications,'  and  then,  after  reiterating, 
in  substance,  the  doctrine  already  quoted,  says:  'Gen- 
erally the  recital  of  jurisdiction  or  of  service  of  process 
contained  in  the  judgment  will  be  construed  in  con- 
nection with  the  whole  record  and  will  be  deemed 
to  refer  to  the  kind  of  service  shown  by  the  other  parts 
of  the  record.  ...  If  an  attempt  at  notice  appears 
in  the  record  the  finding,  if  a  general  one,  refers  to 
and  is  limited  by  such  attempted  notice.'  [Ibid.,  130.] 
This  view  of  the  law,  as  to  the  probative  force  of  such 
general  recitals,  finds  ample  support  elsewhere.  [Mickel 
V.  Hicks,  19  Kan.  578;  Mayfield  v.  Bennett,  48  Iowa, 
194.]" 

To  like  effect  is  Laney  v.  Garbee,  105  Mo.  1.  c.  358 
et  seq.,  and  Higgins  v.  Beckwith,  102  Mo.  456. 

The  return  of  the  sheriff  in  this  tax  case  fails  to 
show  that  the  court  ever  acquired  any  jurisdiction 
over  Francis  M.  Worrel,  the  defendant  therein.     It 
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requires  no  citation  of  the  cases  to  show  that  '^Franas 
W.  Warroels"  and  **  Francis  M.  WorreP'  are  not  idem 
sonans.  Neither  by  ear  nor  eye  could  they  be  said  to 
be  the  same.  By  no  stretch  of  sound  could  we  say  that 
they  were  similar.  If  they  are  not  idem  sonans,  and 
they  are  clearly  not,  then  under  all  the  record  in  this 
case  there  was  no  service  upon  Francis  M.  Worrel, 
and  the  tax  judgment  relied  upon  by  respondent  is  void 
for  want  of  jurisdiction  in  the  court  which  rendered  it, 

in.  The  foregoing  determines  the  case  against 
defendant,  because,  if  the  title  has  never  passed  from 
Francis  M.  Worrel,  except  by  the  deed  to  plaintiff, 
the  defendant's  title  fails.  If  the  judgment  was  void 
for  want  of  service  the  record  title  of  Francis  ML 
Worrel  failed  to  pass  in  the  tax  case.  Such  judgment 
is  void  for  want  of  service.  Had  we  a  record  where 
John  Jones  was  sued  and  Jim  Smith  was  served,  it 
would  not  be  a  stronger  case  than  the  one  at  bar.  Smith 
having  no  interest  in  the  property  could  well  say,  **I 
will  make  default,  because  it  will  not  hurt  me, ' '  but  if  he 
does,  it  does  not  bind  Jones,  who  was  never  served  with 
process. 

But  there  is  another  fatal  link  in  defendant's  case. 
The  notice  of  sale  is  bad.  This  notice  of  sale  recites 
a  judgment  against  Frances  M. 
Fra'Ilcfs'' and*  France..  Worrel,  and  not  Francis  M.  Worrel. 
We  do  not  think  in  a  matter  of  this 
kind  that  the  doctrine  of  idem  sonans  can  rescue  the 
case  for  defendant.  Here  we  have  two  words  absolutely 
independent  in  meaning,  one  indicating  the  feminine 
gender,  and  the  other  the  masculine  gender.  A  judg- 
mentagainst  Frances  M.  Worrel  or  a  notice  to  the  same, 
is  a  judgment  and  notice  as  to  a  woman  and  not  a  man. 
We  hardly  think  the  doctrine  of  idem  sonans  can  or 
should  be  invoked  when  two  very  similar  words  are 
used  to  express  a  difference  of  sex,  and  to  thus  pecu- 
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liarly  distinguish  one  individual  from  another.  The 
tax  deed  failed  under  this  notice. 

There  are  one  or  two  other  errors  in  the  case  that 
might  demand  consideration,  but  in  the  light  of  the 
foregoing  we  do  not  deem  it  necessary  to  go  further. 
It  is  clear  that  the  tax  deed  relied  upon  by  defendant, 
above  discussed,  is  void,  and  the  judgment  nisi  is  wrong. 
Judgment  should  have  gone  for  the  plaintiff.  Let  the 
judgment  be  reversed  and  the  cause  remanded,  with 
directions  to  enter  judgment  for  plaintiff  in  accord- 
ance with  his  petition. 

All  concur;  Bond  and  Blair,  J  J.,  in  result. 


F.  TITUS,  Appellant,  v.  NORTH  KANSAS  CITY 
DEVELOPMENT  COMPANY. 

Division  Ontr    March  2,   1915. 

1.  EJECTMENT:  Equitable  Defense:  Sec.  2535,  R.  8.  1909. 
Where  to  an  action  in  ejectment  the  defendant  pleads,  in  addi- 
tion to  a  general  denial  and  adverse  possession,  the  equitable 
defenses  of  res  judicata  and  estoppel  in  pais,  and  asks  the  court 
to  treat  the  case  as  an  equity  suit,  the  court,  by  virtue  of  Sec. 
2535,  R.  S.  1909,  is  warranted  In  so  treating  it. 


:  :    Motion   to   Strilce   Out   Overruled:    Reply: 

Waiver.  By  filing  a  reply  after  his  motion  to  strike  out  de- 
fendant's equitable  defense  was  overruled,  the  plaintiff  waived 
his  right  to  contest  the  ruling  of  the  court  upon  appeal,  the 
equitable  defense  having  stated  good  ground  for  relief  under 
Sec.  2535,  R.  S.  1909.  ' 


:  :  Unrecorded  Deed:  Innocent  Purchasers.    In 

1889  ^  deeded  certain  lands  to  his  son  E.  A.,  but  the  deed  was 
never  recorded  and  was  lost  In  1892  the  land  was  sold  under  a 
tax  Judgment  against  S  and  another,  and  the  deed  was  recorded, 
as  was  likewise  a  quitclaim  deed  to  E.  A.,  executed  by  the 
grantee  in  the  sheriff's  deed.  E.  A.  and  those  claiming  under 
him  were  in  possession  from  1889  onward.  In  1902,  for  an 
antecedent  debt,  T  took  a  conveyance  of  an  undivided  interest 
in  the  lands  from  O.  S.,  an  heir  of  S,  but  he  did  not  record  his 
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deed  until  1909,  nor  is  there  any  evidence  that  he  even  inquired 
how  those  in  possession  of  the  land  were  holding.  Held^  that 
T  was  not  an  innocent  purchaser  for  value,  and  that  he  acquired 
no  title,  his  grantor  having  none  to  convey. 

4.   :  :  :  Attorney  In  Prior  Suit:  Bound  by 

Decree.  In  1889  S  deeded  certain  land  to  his  son  E.  A.,  but 
the  deed  was  never  recorded  and  was  lost.  In  1902,  for  an  ante- 
cedent debt,  T  took  a  conveyance  of  an  undivided  interest  in 
the  land  from  O.  S.,  an  heir  of  S,  but  he  did  not  record  his  deed 
until  1909.  The  heirs  of  E.  A.  brought  suit  in  1904  to  restore 
the  lost  deed  from  S  to  E.  A.,  and  T,  as  attorney  for  his  grantor 
O.  S.,  but  without  ever  disclosing  his  own  interest,  filed  an 
answer  and  a  cross-bill  in  partition,  and  had  complete  charge 
of  the  litigation  to  final  judgment  on  appeal,  whereby  the  deed 
was  established  and  his  grantor  divested  of  all  title.  There- 
after he  recorded  his  deed  and  brought  ejectment  Held,  that  he 
is  bound  by  the  decree  in  the  first  suit. 

Appeal  from  Clay  Circuit  Court.— Hon.  J.  W.  Alex- 
ander, Judge. 

Affirmed. 

Frank  Titus  for  appellant. 

Whether  the  judgment  in  the  case  of  Stevens  v. 
Fitzpatrick,  or  the  case  itself  in  any  of  its  features, 
concluded  and  barred  the  plaintiff  in  the  present  eject- 
ment proceeding  was  essentially  a  question  for  the 
decision  of  a  jury  upon  the  facts  constituting  such 
alleged  estoppel.  Gwin  v.  Waggoner,  116  Mo.  152; 
Thompson  v.  Bank,  132  Mo.  App.  228;  Bank  v.  Ked- 
feam,  141  Mo.  App.  386;  Dyer  v.  Tyrell,  142  Mo.  App. 
472 ;  16  Cyc.  813 ;  Vaughan  v.  Scode,  30  Mo.  604;  Ice  Co. 
V.  Tamm,  138  Mo.  393;  Eckrich  v.  Transit  Co.,  176  Mo. 
648;  McKee  v.  Allen,  204  Mo.  674;  Peniston  V.  Brick 
Co.,  234  Mo.  698;  Minor  v.  Burton,  228  Mo.  563;  Berry 
V.  Railroad,  223  Mo.  358;  Fronein  v.  Page,  231  Mo.  90; 
Lee  V.  Conran,  213  Mo.  414;  24  Cyc.  105;  Constitution 
of  Missouri,  art.  2,  sec.  28;  Sees.  1968, 1970,  R.  S.  1909. 
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Kenneth  McC.  DeWeese  for  respondent. 

The  plaintiff  herein  is  barred,  not  only  by  his  con- 
duct, but  concluded  as  well  by  the  judgment  in  the  case 
of  Stevens  v.  Fitzpatrick,  218  Mo.  708.  Turner  v. 
Edmonston,  210  Mo.  411,  212  Mo.  377.  The  plaintiff  in 
this  case  claims  by,  through  and  under  the  deed  from 
Oscar  Hampton  Stevens  and  wife,  who  were  parties 
defendant  in  the  suit  of  Stevens  v.  Fitzpatrick,  and  who 
filed  an  answer  and  cross  bill  therein  by  the  plaintiff 
herein  as  their  attorney.  He  is  bound  and  concluded  by 
that  judgment.  At  the  time  of  the  execution  of  the  deed 
to  the  plaintiff  by  Oscar  Hampton  Stevens  and  Fannie 
D.  Stevens,  his  wife,  Shaffer  was  in  possession  of  the 
land  under  the  contract  with  Edward  A.  Stevens,  of 
January,  1902.  Such  possession  was  notice  to  the  plain- 
tiff of  Shaffer's  rights  in  the  premises,  and  charged  the 
plaintiff  with  knowledge  of  all  that  inquiry  by  him 
would  have  imparted  to  him.  The  plaintiff  is  there- 
fore not  an  innocent  purchaser  for  value  received  with- 
out notice  or  knowledge.  ''Actual  possession  of  land 
by  a  party  is  notice  to  all  others  of  his  claim  of  title." 
Bartlett  v.  Glascock,  4  Mo.  62 ;  Beattie  v,  Butler,  21  Mo, 
213.  ''Actual  residence  upon  the  land  is  notice  to  all 
the  world  of  every  claim  which  the  tenant  may  legally 
assert  in  defense  of  his  possession.''  Davis  v.  Briscoe, 
81  Mo.  27.  "So  of  actual  possession  and  cultivation." 
Martin  v.  Jones,  72  Mo.  23;  Cordova  v.  Hood,  17  Wall. 
1;  Long  V.  Weller,  29  Oratt.  347;  Wood  v.  Krebbs,  30 
Gratt.  708;  Iron  Co.  v.  Trout,  83  Va.  419 ;  Van  Gunden 
V.  Coal  &  Iron  Co.,  52  Fed.  849;  Hughes  v.  United 
States,  4  Wall.  232;  Webb  on  Record  of  Titles,  sec. 
228,  pp.  365-366. 

RAILEY,  C. — Plaintiff  commenced  an  action  of 
ejectment  in  the  circuit  court  of  Clay  county,  Missouri, 
on  October  7, 1910,  to  recover  from  above  defendant  (a 
Missouri  corporation)  the  possession  of  an  undivided 
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one-third  interest  in  the  east  half  of  the  southeast  quar- 
ter of  the  northeast  quarter  of  section  23,  township  50, 
of  range  33,  situated  in  the  county  of  Clay  aforesaid. 
The  petition  avers  that  on  February  — ,  1904,  said  de- 
fendant entered  into  possession  of  said  premises  and 
since  said  date  has  unlawfully  withheld  from  plaintiff 
the  possession  thereof,  to  his  damage  in  the  sum  of 
$500. 

The  answer  pleads  a  general  denial;  that  F. 
Titus  and  Frank  Titus  are  one  and  the  same  person; 
that  plaintiff  is  barred  by  the  ten-year  Statute  of  Limi- 
tations; and  that  defendant  has  acquired  a  good  title 
by  adverse  possession.  The  answer  likewise  pleads  an 
equitable  defense  of  former  adjudication,  and  alleges 
that  the  matters  and  things  in  controversy  were,  by 
reason  thereof,  res  adjudicata.  It  also  pleads  estoppel 
in  pais. 

The  reply  may  be  treated  as  a  denial  of  the  new 
matter  pleaded  in  the  answer.  It  asserts  title  in  plain- 
tiff through  the  heirship  to  William  Stevens,  deceased, 
who  was  the  common  source  of  title.  It  alleges  that 
William  Stevens  was  lawfully  seized  of  the  premises 
described  in  the  petition,  from  1881  up  to  the  time  of 
his  death  in  1902.  It  pleads  estoppel  on  account  of 
alleged  admissions  of  defendant  in  the  case  of  Stevens 
V.  Fitzpatrick,  218  Mo.  708  and  following,  and  the  judg- 
ment rendered  in  said  cause.  Plaintiff  avers  in  the 
reply  that  he  was  not  a  party  to  the  above  action  re- 
ported in  218  Mo.,  supra,  and  is  not  estopped  or  de- 
prived of  his  estate  acquired  by  the  deed  of  Oscar  H. 
Stevens  to  him,  of  date  November  1,  1902.  He  further 
avers  that  the  conveyance  to  him  was  upon  a  valuable 
consideration,  and  without  knowledge  or  notice  on  his 
part  of  the  matters  alleged  as  adjudicated  in  said  cause 
in  said  circuit  court.  It  is  further  averred  that  the 
defendant  in  this  action  and  plaintiff  in  the  above  case 
of  Stevens  v.  Fitzpatrick  were  put  upon  notice  and 
inquiry,  as  to  plaintiff's  estate  and  interest  in  said  real 
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property  involved  here,  long  before  the  commencement 
of  above  action  in  August,  1904.  The  reply  admits  that 
an  appeal  was  taken  to  this  court  in  the  above  cause 
and  that  the  plaintiff  herein  appeared  as  attorney  of 
record  in  behalf  of  said  appellants  therein,  Oscar  H. 
Stevens  and  Fannie  D.  Stevens,  Plaintiff  admits  that 
his  deed  aforesaid  was  not  filed  for  record  in  Clay 
county,  Missouri,  until  April  5, 1909.  The  reply  con- 
cludes by  pleading  laches  on  the  part  of  defendant,  and 
an  abandonment  of  its  claim,  to  the  effect  that  the  land 
in  question  was  owned  by  Edward  A.  Stevens  in  his  life- 
time, etc. 

On  December  6,  1911,  this  cause  was  heard  upon 
the  equitable  defense  set  up  in  the  answer.  The  court 
found  the  issues  in  favor  of  defendant,  and  adjudged 
that  it  was  entitled  to  the  relief  sought  and  prayed 
for  in  its  answer ;  that  defendant  was  seized  and  pos- 
sessed of  a  good  and  indefeasible  estate  of  inheritance 
in  and  to  the  real  estate  described  in  plaintiff's  peti- 
tion, in  fee  simple,  and  that  the  plaintiff  had  no  right, 
title,  interest  or  estate  therein,  A  formal  decree  was 
entered  in  behalf  of  defendant,  and  an  appeal  taken 
therefrom  to  this  court. 

Plaintiff's  Title. 

William  Stevens  is  conceded  to  be  the  common 
source  of  title.  It  is  contended  by  plaintiff  that  Wil- 
liam Stevens  died  in  1902,  as  the  absolute  owner  of  the 
land  involved  here,  without  ever  having  conveyed  the 
same,  and  that  Oscar  H.  Stevens,  a  son  and  heir  of 
William  Stevens,  deceased,  inherited  said  east  half  of 
the  southeast  quarter  of  the  northeast  quarter  of  sec- 
tion 23,  township  50,  range  33,  and  that  on  November 
1, 1902,  said  Oscar  H.  Stevens  and  wife,  by  their  general 
warranty  deed  of  said  date,  containing  full  covenants 
of  warranty,  conveyed  an  undivided  one-third  interest 
in  the  land  aforesaid  to  plaintiff,  and  recited  in  said 
deed  that  the  remaining  undivided  two-thirds  interest 
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therein  had  been  conveyed  to  Jacob  Davis.  The  un- 
divided one-third  interest  in  ten  acres  of  other  land 
was  described  in  the  deed  to  plaintiff,  and  the  expressed 
consideration  therein  was  $500.  Plaintiff's  deed  afore- 
said was  not  recorded  until  April  5,  1909.  The  Davis 
deed,  supra,  contains  this  recital :  ' '  The  remaining  un- 
divided one-third  of  the  said  interest  and  estate  of  the 
grantors  herein  to  said  lands  has  been  sold  and  duly- 
conveyed  to  another  and  different  grantee  by  the 
grantors  herein." 

Plaintiff  testified  as  a  witness  in  his  own  behalf, 
and  said  that  he  became  the  purchaser  of  said  undivided 
one-third  interest  of  Oscar  H.  Stevens  in  the  land  afore- 
said on  November  1, 1902,  and  that  said  O.  H.  Stevens 
then  claimed  to  be  the  owner  in  fee  simple  of  said  land ; 
that  the  conveyance  was  taken  by  him  in  good  faith, 
and  for  a  val/uable  consideration,  said  grantors  being 
then  indebted  to  him,  and  without  any  knowledge  or 
notice  on  his  part  of  any  claim  by  the  plaintiffs  in  the 
action  of  Stevens  v.  Fitzpatrick,  reported  in  218  Mo., 
supra;  that  he  had  no  notice  that  any  other  person 
claimed  any  interest  in  said  land ;  that  the  records  dis- 
closed that  William  Stevens  died  seized  as  the  owner 
thereof;  that  he  had  no  notice  that  on  the  death  of 
said  William  the  land  aforesaid  did  not  at  once  vest  in 
Oscar  H.  Stevens,  George,  Edward  A.  and  Miller  Ste- 
vens, and  their  respective  descendants  or  assigns.  He 
further  said  that  shortly  after  the  death  of  said  William 
Stevens,  his  grantor  0.  H.  Stevens  employed  him  pro- 
fessionally to  prepare  and  bring  a  suit  for  the  par- 
titioning of  said  east  half  of  the  southeast  quarter  of 
the  northeast  quarter  of  section  23,  township  50,  range 
33,  among  and  between  the  children  and  heirs  of  said 
intestate  parent;  that  in  the  course  of  such  employ- 
ment, Mr.  Martin  D.  Lawson,  an  experienced  and  capa- 
ble attorney,  examiner  and  abstracter  of  land  titles, 
prepared  and  furnished  an  abstract  of  title  to  said  land 
appearing  upon  the  public  records  of  said  Clay  county, 
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and  which  said  abstract  disclosed  the  title  to  said  land 
to  be  vested  in  William  Stevens  at  the  time  of  his  death. 
He  testified  that,  in  reliance  upon  such  title  and  ab- 
stract, he  prepared  a  petition  for  partition  of  said  real 
estate,  in  which  all  of  the  heirs  of  said  William  Stevens 
were  named  as  parties,  but  before  such  suit  was  begun, 
the  petition  of  Ellen  S.  Stevens  and  others,  being  heirs 
and  devisees  of  Edward  A.  Stevens,  deceased,  as  plain- 
tiffs, was  filed  in  the  circuit  court  of  Clay  county,  in 
August,  1904  (being  the  same  case  reported  in  218  Mo., 
supra),  and  as  such  petition  disclosed  a  claim  on  the 
part  of  the  plaintiffs  therein  of  the  existence  of  an  un- 
disclosed, unrecorded  deed,  having  been  executed  by  the 
father  of  said  Edward  A.  and  Oscar  H.  Stevens,  affect- 
ing the  land  in  question,  the  suit  in  partition  was  not 
instituted. 

Plaintiff  said  he  was  employed  and  appeared  in 
said  cause  of  Stevens  v.  Fitzpatrick,  as  attorney  of 
record  for  Oscar  H.  Stevens  and  Fannie  D.  Stevens, 
and  as  such  attorney  prepared  and  filed  the  pleadings 
of  his  clients  in  said  cause,  but  states  that  he  never  knew 
or  heard  of  the  matters  stated  or  claimed  in  the  peti- 
tion of  said  Ellen  S.  Stevens  et  al.,  until  the  filing  of 
such  suit  by  them  to  establish  an  alleged  deed  from 
William  Stevens  to  his  son  Edward  A.  of  the  entire 
tract  mentioned.  As  heretofore  stated,  the  suit  brought 
by  plaintiff  is  for  the  possession  of  the  undivided  one- 
third  interest  in  the  land  in  controversy. 

Defendant's  Title. 

Henry  Smith  and  wife,  by  quitclaim  deed  of  date 
March  9,  1881,  conveyed  to  William  Stevens  the  east 
half  of  the  southeast  quarter  of  the  northeast  quar- 
ter of  section  23,  township  50,  range  33,  for  the  ex- 
pressed consideration  of  $39.05.  This  deed  was  filed  for 
record  February  19,  1885. 

The  evidence  tends  to  show,  that  Edward  A.  Ste- 
vens was  the  owner  of  the  above  land,  although  the 


Digitized  by 


Google 


236        SUPREME  COURT  OF  MISSOURI, 

Titus  V.  Development  Co. 

record  title  stood  in  the  name  of  his  father,  William 
Stevens;  that  Edward  A.  Stevens  had  an  unrecorded 
deed  from  his  father,  William  Stevens,  to  said  land  and 
that  said  deed  was  lost.  On  December  7,  1891,  Bras- 
field,  as  collector  of  Clay  county,  Missouri,  obtained 
a  tax  judgment  against  T.  F.  Frinke  and  William 
Stevens  for  $7.15  and  costs,  for  taxes  due  on  land  in- 
volved here  for  taxes  of  1888,  and  said  land  was  sold 
under  said  judgment  to  Wm.  J.  Courtney,  and  a  deed 
made  to  him  December  10,  1892,  therefor,  which  was 
recorded  October  5,  1894.  On  March  12,  1896,  said 
Courtney  and  wife  conveyed  by  quitclaim  deed  said 
land  to  Edward  A.  Stevens.  This  deed  was  recorded 
March  19, 1896.  On  or  about  January  3, 1902,  Edward 
A.  Stevens  contracted  in  writing  with  one  Stillman 
L.  Shaffer,  to  sell  and  convey  to  the  latter  or  his  order 
the  real  estate  in  question.  At  the  time  of  the  execution 
of  this  contract,  Edward  A.  Stevens  was  paid  $1000  on 
the  purchase  price.  Pursuant  to  the  contract,  Shaffer 
was  put  into  possession  of  said  land  by  his  vendor. 
The  time  was  extended  on  said  contract  to  July  1, 
1902,  and  the  further  sum  of  $3000  was  paid  on  the 
purchase  price.  Before  said  contract  was  performed, 
Edward  A.  Stevens  became  ill,  incapable  of  attending 
to  his  own  affairs,  and  on  Augu&t  25, 1902,  died  testate 
in  Jackson  county,  Missouri.  In  his  will,  Ellen  S. 
Stevens,  his  widow  and  relict,  was  made  sole  devisee 
and  legatee  and  appointed  executrix.  He  left  two  chil- 
dren survi\dng  him,  named  William  P.  M.  Stevens  and 
Aileen  Stevens.  The  latter  married  Hebard  James, 
of  Jackson  county,  Missouri,  and  was  known  as  Aileen 
Stevens  James.  The  widow,  Ellen  S.  Stevens,  qualified 
as  executrix  in  the  probate  court  of  Jackson  county, 
Missouri.  The  deed  from  William  Stevens  to  Edward 
A.  Stevens  could  not  be  found  after  the  death  of  the 
latter.  Thereupon,  said  Ellen  S.  Stevens,  individually, 
and  as  executrix  aforesaid,  Wm.  P.  M.  Stevens,  Aileen 
Stevens  James  and  her  husband,  brought  suit  in  the 
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circuit  court  of  Clay  county,  Missouri,  against  the 
heirs  at  law  of  William  Stevens,  to  have  said  lost  deed 
restored.  The  petition  was  in  two  counts.  In  the  first, 
the  court  was  asked  to  ascertain  and  determine  the  in- 
terest and  title  of  all  the  parties,  plaintiffs  and  de- 
fendants, and  to  enter  a  decree  adjudging  such  titles 
and  interest,  etc.  In  the  second  count  plaintiffs  prayed 
the  court  to  enter  an  order  and  decree  restoring  the 
lost  deed  from  William  Stevens  to  Edward  A.  Stevens, 
and  to  divest  the  defendants  in  said  action  of  any  in- 
terest or  title  they  might  have  by  record  in  and  to 
said  property,  and  to  vest  the  same  in  said  Ellen  S. 
Stevens»  etc. 

Among  other  defendants  to  that  suit  were  Fannie 
D.  Stevens  and  0.  H.  Stevens  here  husband,  who  ap- 
peared by  attorney,  F.  Titus,  the  plaintiff  in  the  case 
at  bar,  and  filed  an  answer  on  November  7, 1904.  Fan- 
nie D.  Stevens  and  her  husband  0.  H.  Stevens  there- 
after filed  a  cross-bill  in  partition,  on  the  20th  of  Feb- 
ruary, 1905,  in  which  said  defendants,  as  plaintiffs  in 
the  cross-bill,  appeared  by  F.  Titus,  as  counsel  and 
attorney,  and  asked  the  court  to  sell  the  land  in  contro- 
versy and  partition  the  proceeds,  as  it  could  not  be 
divided  in  kind  between  the  parties,  and  to  allow  $100 
as  attorney's  fee  on  account  of  the  cross-bill.  The 
North  Kansas  City  Development  Company,  to  whom 
Stillman  L.  Shaffer  had  assigned  the  aforesaid  con- 
tract of  purchase  with  Edward  A.  Stevens,  and  then  in 
possession  of  said  land,  was  made  a  party  defendant 
in  said  suit  and  filed  its  answer,  in  which  said  answer 
it  pleaded  said  contract  and  prayed  for  specific  per- 
formance thereof.  Final  judgment  was  rendered  in 
said  suit.  From  this  judgment,  0.  H.  Stevens  and  Fan- 
nie D.  Stevens  appealed  to  the  Supreme  Court  of  Mis- 
souri. The  appeal  was  heard,  and  the  judgment  of 
the  lower  court  aflBrmed  on  March  31, 1909,  in  Division 
Number  One,  and  is  reported  in  218  Mo.  at  page  708. 
The  plaintiff  in  this  case,  as  an  attorney  at  law,  ap- 
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peared  for  Oscar  Hampton  Stevens  and  Fannie  D. 
Stevens  in  all  the  stages  of  that  case.  The  plaintiff 
claims  by,  through  and  under  Oscar  Hampton  Stevens 
and  Fannie  D.  Stevens,  by  reason  of  the  deed  offered 
in  evidence,  dated  November  1,  1902,  which  contains 
full  covenants  of  warranty,  etc.,  but  which  was  not 
recorded  until  the  5th  day  of  April,  1909,  after  the 
Supreme  Court  had  aflSrmed  the  judgment  of  the  lower 
court,  on  March  31, 1909.  At  the  date  of  the  execution 
of  this  deed  to  plaintiff,  Stillman  L.  Shaffer  was  in  pos- 
session of  the  land,  under  his  contract  with  Edward  A. 
Stevens.  He  and  this  defendant  have  been  in  con- 
tinuous possession  of  the  land  in  controversy  ever  since 
the  third  day  of  January,  1902. 

On  May  10,  1909,  after  aflSrmance  of  said  cause 
in  this  court  (218  Mo.  708),  Ellen  S.  Stevens,  William 
P.  M.  Stevens,  Jessie  H.  Stevens,  Aileen  Stevens  James 
and  Hebard  James,  heirs,  etc,  of  Edward  A.  Stevens, 
all  of  Jackson  county,  Missouri,  conveyed  by  warranty 
deed  to  the  defendant  herein,  said  east  half  of  the  south- 
east quarter  of  the  northeast  quarter  of  section  23,  etc., 
subject  to  the  rights  of  way  of  the  Chicago,  Burlington 
&  Quincy  Railroad  Company,  the  Wabash  Railroad 
Company  and  the  Union  Depot  Bridge  and  Terminal 
Railroad  Company,  for  the  expressed  consideration  of 
$7,709.88. 

Upon  the  record  thus  made,  appellant,  at  the  com- 
mencement of  his  brief,  tersely  states  the  issues  in- 
volved, as  follows: 

''First:  Does  the  evidence  disclose  legal  title  to 
the  land  involved,  in  the  appellant  as  plaintiff? 

''Second:  Is  such  legal  title  defeated  by  an 
alleged  'privity'  arising  out  of  an  employment  of  plain- 
tiff by  certain  defendants  in  a  former  cause  affecting 
the  title  to  a  tract  of  which  the  land  herein  sued  for  is 
apart?" 
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I.  This  suit  was  commenced  on  October  7,  1910. 
Section  2535,  Revised  Statutes  1909,  was  then  in  full 

force  and  effect.  In  view  of  the  pleadings, 
EcTuitTbie*"  ^^  evidence  and  the  entire  record  in  the 
Defense:        case,  the  trial  court  properly  treated  the 

Sec    2535  •  *.       x         .^ 

R.  8.  1909.  action  as  one  in  equity,  and  disposed  of  it 
accordingly.  The  defendant  had  been  com- 
pelled to  litigate  with  plaintiff's  grantors,  in  the  case 
of  Stevens  v.  Fitzpatrick,  supra,  practically  all  of  the 
questions  involved  in  this  litigation,  and  with  the  pres- 
ent plaintiff  as  attorney  of  record  for  said  Oscar  H. 
Stevens  and  his  wife.  In  other  words,  this  plaintiff, 
with  an  unrecorded  warranty  deed  containing  general 
covenants  of  warranty  from  Oscar  H.  Stevens  and  wife 
to  the  land  in  controversy,  was  attempting  through  his 
grantor  to  defeat  the  right  of  Edward  A.  Stevens's 
heirs  to  have  restored  their  lost  deed  from  William 
Stevens,  the  common  source  of  title,  made  in  1889  to 
said  Edward  A.  Stevens.  With  this  deed  restored,  it 
left  William  Stevens  without  title  to  the  land  in  litiga- 
tion here,  and  likewise  established  the  fact  that  Oscar 
H.  Stevens  and  wife,  by  reason  of  the  foregoing,  had  no 
title  in  said  land  to  convey  to  this  plaintiff.  Defend- 
ant therefore  had  the  right  to  invoke  the  provisions  of 
said  section  2535,  Revised  Statutes  1909,  and  to  ask 
the  court,  as  it  did  in  its  answer,  to  try  the  case  as  a 
proceeding  in  equity  and  to  definitely  determine  the 
title,  interests,  etc.,  of  the  parties  hereto,  and  to  enter 
a  decree  accordingly.  The  suit  was  properly  treated 
and  decided  in  the  court  below  as  a  proceeding  in 
equity,  and  hence  will  be  disposed  of  here  in  the  same 
manner.  [Chilton  v.  Metcalf,  234  Mo.  1.  c.  40;  Hutchin- 
son V.  Patterson,  226  Mo.  1.  c.  182,  and  cases  cited; 
Stone  V.  Perkins,  217  Mo.  1.  c.  601-2 ;  Hudson  v.  Wright, 
204  Mo.  1.  c.  423-4;  Ball  v.  Woolfolk,  175  Mo.  1.  c.  285.] 

II.  Complaint  is  likewise  made  that  the  tri^^l  court 
erred  in  overruling  plaintiff's  motion  to  strike  out  a 
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part  of  defendant's  answer.    The  motion 

strike" Out-  ^®  ^^*  ^^^  devoid  of  merit,  but  when  over- 
Ovcpruicd:  ruled  the  plaintiff  filed  a  reply,  and  hence 
waivcV,  waived  his  right  to  contest  the  ruling  of 

the  court  upon  said  matter.  [Ashton  v. 
Penfield,  233  Mo.  1.  c.  417;  Hanson  v.  Neal,  215  Mo.  L 
c.  277,  and  cases  cited;  Hudson  v.  Cahoon,  193  Mo.  1. 
c.  557 ;  Jones  v.  Railroad,  178  Mo.  528.] 

The  above  ruling  has  no  application  when  the  peti- 
tion or  equitable  answer  fails  to  state  a  cause  of  action 
or  grounds  for  equitable  relief.  Under  such  circum- 
stances, the  pleading  may  be  attacked  for  the  first  time 
in  this  court.  [Turner  v.  Hunter,  225  Mo.  1.  c.  84; 
Wilson  V.  Darrow,  223  Mo.  1.  c.  531;  McQuitty  v.  Wil- 
hite,  218  Mo.  1.  c.  591.]  The  answer,  however,  clearly 
states  a  good  ground  for  equitable  relief  under  section 
2535,  Revised  Statutes  1909,  and  hence  the  ruling  of 
trial  court  upon  the  motion  aforesaid  is  sustained. 

ni.  Appellant  in  his  brief,  in  referring 
Unrecorded  to  the  case  of  Stevens  V.  Fitzpatrick,  218  Mo. 
hTnocent  ^^^^  ^^^'  ''"^^^  record  of  that  cause  is 
Purchasers,  filed  herein  as  an  aid  to  the  court  in  the 
present  cause  and  marked  'Exhibit  A;'  and 
as  the  court  takes  judicial  notice  of  its  records,  nothing 
therein  discloses  that  plaintiffs  sought  a  comparison  of 
titles,"  etc. 

Referring  to  pages  32  and  33  of  said  Exhibit  A, 
we  find  that  the  decree  in  the  circuit  court  in  the  Ste- 
vens-Fitzpatrick  case  reads  as  follows: 

''About  the  year  1889,  said  William  Stevens  duly 
executed,  under  his  hand  and  seal,  and  acknowledged 
and  delivered  to  the  said  Edward  A.  Stevens,  during 
his  lifetime,  a  good  and  sufficient  deed,  conveying  said 
property  to  the  said  Edward  A.  Stevens ;  that  said  deed 
was  received  and  accepted  by  the  said  Edward  A.  Ste- 
vens, and  by  him  placed  among  his  other  papers,  but 
the  same  was  never  recorded,  and  has  become  lost  and 
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cannot  be  found,  although  diligent  search  has  been  made 
therefor  by  the  plaintiffs  herein ;  that,  ever  since  the 
purchase  of  said  land,  as  aforesaid,  by  the  said  Edward 
A.  Stevens,  the  said  Edward  A.  Stevens  and  his  said 
heirs  and  devisees  have  been  in  possession  thereof, 
claiming  the  same  as  their  own,  and  paying  taxes  and 
making  improvements  thereon ;  that  the  said  Edward  A. 
Stevens  and  the  plaintiffs  herein,  as  his  heirs  and  dev- 
isees, have  been  in  the  open,  notorious,  continuous, 
undisturbed  and  adverse  possession  of  said  land,  claim- 
ing to  own  the  same,  for  more  than  ten  years  next  prior 
to  the  bringing  of  this  suit ;  that,  by  reason  of  the  fail- 
ure of  the  said  Edward  A.  Stevens  to  record  said  deed 
from  said  William  Stevens  to  Edward  A.  Stevens,  and 
the  loss  thereof,  the  record  title  to  said  property  ap- 
pears to  be  in  the  said  heirs  of  the  said  William  Ste- 
vens, deceased,  when  in  truth  and  in  fact,  said  defend- 
ants have  no  right,  claim  or  title  thereto/' 

On  page  34  of  said  Exhibit  A,  said  decree,  after 
reciting  that  Edward  A.  Stevens  on  January  3,  1902, 
entered  into  a  written  contract  to  sell  the  land  in  litiga- 
tion here  to  S.  L.  Shaffer,  further  finds : 

**That,  upon  the  making  and  execution  of  the  said 
contract  for  the  sale  of  said  land  from  the  said  Edward 
A.  Stevens  to  Stillman  L.  Shaffer,  the  said  Edward  A. 
Stevens  put  the  said  Stillman  L.  Shaffer  in  the  pos- 
session and  control  of  said  land,  and  the  said  Still- 
man L.  Shaffer  and  the  North  Kansas  City  Develop- 
ment Company,  his  assignee  of  said  contract,  have  been 
in  the  possession  of  said  land  ever  since,  occupying  the 
same,  and  receiving  all  the  emoluments  and  benefits 
thereof;  that,  subsequent  to  said  contract  of  purchase 
and  while  in  possession  thereof,  the  paid  Stillman  L. 
Shaffer  assigned  his  said  contract  of  purchase  of  said 
land  to  the  defendant.  North  Kansas  City  Development 
Company,  a  corporation,  and  that  in  making  said  con- 
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tract  of  purchase,  the  said  StiUman  L.  Shaffer  was 
acting  for  and  on  behalf  of  said  corporation.'' 

On  page  35  of  said  Eixhibit  A,  the  trial  court,  after 
finding  the  facts  aforesaid,  ordered,  adjudged  and  de- 
creed that  the  said  deed  made  by  Willimn  Stevens  to 
said  Edward  A.  Stevens,  dated  about  1889,  and  cover- 
ing the  real  estate  in  question  here,  ''be,  and  the  same 
is  hereby  restored  in  full  force  and  effect  as  if  said 
deed,  and  the  due  acknowledgment  thereof,  had  been, 
upon  its  execution  and  delivery  to  the  said  Edward  A. 
Stevens,  by  him  recorded  in  the  oflSce  of  the  recorder 
of  deeds  of  Clay  county,  Missouri;  and  it  is  further 
ordered,  adjudged  and  decreed  by  the  court  that  the 
title  to  the  property,  last  above  described,  which  ap- 
pears of  record  to  be  in  defendants  herein,  be,  and  the 
same  is  hereby,  divested  out  of  defendants  herein  and 
invested  in  Ellen  S.  Stevens,  executrix  of  the  last  will 
of  Edward  A.  Stevens,  deceased." 

Ellen  S.  Stevens  and  the  other  heirs  of  Edward  A. 
Stevens,  on  May  10,  1909,  conveyed  the  land  in  con- 
troversy to  the  defendant  in  this  action,  and  said  con- 
veyance was  recorded  June  12, 1909. 

In  Stevens  v.  Fitzpatrick,  218  Mo.  1.  c.  725-6,  Judge 
Valliant,  in  concluding  his  opinion,  in  which  the  de- 
cree below  was  sustained,  said : 

''We  agree  with  the  learned  counsel  for  appellant 
in  his  estimate  of  the  character  of  evidence  that  the 
law  requires  to  establish  a  case  like  the  one  presented 
in  the  plaintiffs'  petition.  This  court  in  every  case 
where  it  has  had  occasion  to  speak  on  the  point  has 
held  the  party  asserting  such  a  case  to  a  very  high 
standard  of  proof,  and  we  have  never  been  satisfied 
with  proof  that  does  not  measure  up  to  that  standard. 
We  think  the  plaintiffs  in  this  instance  have  come  fully 
up  to  that  standard,  and  have  proven  their  case  beyond 
a  reasonable  doubt.    The  judgment  is  affirmed." 

We  have  carefully  read  the  record  in  the  above  case 
in  connection  with  Judge  Valliant's  opinion,  and  with- 
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out  the  slightest  hesitation  concur  in  the  conclusions 
reached  by  him.  'The  decree  of  the  circuit  court,  which 
was  aflSrmed  by  Judge  Valuant,  leaves  Oscar  H.  Stev- 
ens and  Fannie  D.  Stevens  without  any  interest  in  the 
land  here  involved,  and  has  left  them  in  the  same  posi- 
tion they  would  have  occupied  had  William  Stevens 
never  possessed  the  legal  or  equitable  title  to  said  land. 
Hence,  Oscar  H.  Stevens  and  Fannie  D.  Stevens  had 
no  right,  title,  or  interest  in  the  real  estate  in  contro- 
versy to  convey  to  plaintijff  on  the  1st  day  of  Novem- 
ber, 1902,  or  at  any  other  time. 

Plaintiff's  deed  was  dated  November  1,  1902,  and 
was  never  recorded  until  April  5,  1909.  The  decree 
of  the  Clay  Circuit  Court  in  the  Stevens-Fitzpatrick 
case,  supra,  was  made  and  entered  of  record  on  Novem- 
ber 16, 1905,  or  more  than  three  years  before  the  plain- 
tiff finally  recorded  his  deed.  Judge  Valliant's  decree 
was  filed  on  March  31, 1909,  which  was  likewise  anterior 
to  the  recording  of  plaintiff's  deed.  Although  plain- 
tiff's grantors  had  no  title  to  convey,  he  insists  that 
with  his  warranty  deed  from  the  record  owner  he  was 
an  innocent  purchaser  for  value,  and  should  be  pro- 
tected accordingly. 

IV.  Does  the  record  disclose  plaintiff  to  be  an 
innocent  purchaser  for  value,  or  has  he  the  legal  title  to 
the  property  in  controversy!  In  view  of  the  decree  of 
this  court  in  218  Mo.,  supra,  the  case  stands  as  though 
Edward  A.  Stevens  in  1889  had  received  from  his 
father,  William  Stevens,  the  common  source  of  title,  a 
deed  to  the  land  in  controversy,  but  had  not  recorded 
the  same  up  to  the  1st  of  November,  1902,  when  plaintiff 
received  his  warranty  deed  of  that  date  from  Oscar  H. 
Stevens,  son  of  William  Stevens,  in  which  Fannie  D. 
Stevens,  his  wife,  joined.  Plaintiff  testified  in  refer- 
ence to  this  matter :  **That  the  conveyance  in  evidence 
was  made  and  obtained  in  good  faith  by  witness  and 
for  and  upon  a  valuable  consideration,  smd  grantors 
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being  then  indebted  to  witness,  and  witness  being  with- 
out any  knowledge  or  notice  on  his  part  of  any  claim  by 
the  plaintiffs  in  said  action  of  Stevens  v.  Fitzpatrick, 
afterwards  filed  in  this  court,  or  by  or  from  any  other 
person  or  persons." 

He  also  testified  that  he  had  an  abstract  of  title 
made  by  a  reputable  attorney  and  abstracter,  and  that 
said  abstract  showed  the  title  to  be  in  William  Stevens ; 
that  he  relied  upon  such  abstract  and  title,  etc. 

Neither  plaintiff  nor  his  grantors,  Oscar  H.  Stev- 
ens and  wife,  were  ever  in  possession  of  this  land  or 
any  part  thereof  at  any  time,  nor  does  it  appear  from 
the  record  that  either  of  them  ever  at  any  time  paid 
taxes  or  made  any  improvements  on  the  land,  or  that 
either  of  them  had  ever  even  seen  it.  It  does  appear 
from  the  evidence  that  neither  plaintiff  nor  any  one  for 
him  made  any  inquiry  of  the  persons  in  possession  as 
to  how  they  were  holding,  or  as  to  whom  they  recog- 
nized as  owner  or  landlord. 

The  record  and  decree  in  the  Stevens-Fitzpatrick 
case  show  that  Edward  A.  Stevens  took  possession  of 
the  land  in  1889,  and  held  possession  of  same  until  he 
contracted  to  sell  it  to  Shaffer  on  January  3,  1902, 
Shaffer  went  into  inamediate  possession  of  the  land  in 
controversy  under  his  contract  of  sale.  He  and  the 
defendant  herein  ever  since  said  3rd  day  of  January, 
1902,  have  been  in  the  exclusive  possession  of  said 
premises,  claiming  to  be  the  equitable  owners  thereof. 

Exhibit  A,  above  referred  to,  at  pages  52  and  fol- 
lowing shows  that  on  December  7, 1891,  a  tax  judgment 
was  rendered  in  the  circuit  court  of  Clay  county,  Mis- 
souri, in  favor  of  John  C.  Brasfield,  collector  of  the 
revenue  of  said  county,  against  T.  F.  Frinke  and  Wil- 
liam Stevens,  for  $7.15  and  costs,  on  account  of  back 
taxes  for  the  year  1888,  due  on  the  east  half  of  the 
southeast  quarter  of  the  northeast  quarter  in  contro- 
versy here.  Said  land  was  sold  and  a  sheriff's  deed 
made  to  William  J.  Courtney  therefor,  on  December 
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10,  1892.  This  deed  was  duly  acknowledged,  and  re- 
corded on  October  5, 1894.  On  page  57  of  said  Exhibit 
A,  we  find  it  recorded  that  plaintiffs,  in  the  Stevens- 
Fitzpatrick  case,  supra,  offered  in  evidence  a  quit- 
claim deed  from  William  J.  Courtney  to  Edward  A. 
Stevens,  conveying  the  land  in  controversy,  dated  Feb- 
ruary 12,  1896,  and  recorded  March  19,  1896.  Here 
then  was  a  deed  purporting  to  pass  the  legal  and  rec- 
ord title  of  William  Stevens  to  Edward  A.  Stevens,  in 
1896,  and  which  was  duly  recorded  in  the  same  year. 
It  was  on  record  when  plaintiff  got  his  deed  on  Novem- 
ber 1,  1902.  So  the  plaintiff  not  only  had  constructive 
notice  by  the  deed  aforesaid  that  Edward  A.  Stevens 
was  the  owner  of  the  land,  but  with  Edward  A.  Stevens 
and  those  claiming  under  him  in  the  actual  possession 
thereof,  upon  what  theory  can  it  be  claimed  that  plain- 
tiff was  an  innocent  purchaser  for  value,  when  he  re- 
ceived a  deed  from  a  grantor  who  actually  had  no  title 
to  the  land!  It  would  be  a  sad  commentary  upon  our 
law  if  plaintiff  could  be  declared  an  innocent  purchaser 
for  value  under  the  facts  disclosed  by  the  foregoing 
records. 

Edward  A.  Stevens  had  his  tax  deed  on  record.  He 
and  those  claiming  under  him  were  in  the  actual  pos- 
session of  the  land.  Plaintiff  was  never  in  possession, 
nor  did  he  ever  make  any  inquiry  of  those  in  possession 
as  to  who  owned  or  claimed  the  land.  He  has  no  stand- 
ing in  court,  on  the  record  as  made,  which  entitles  him 
to  be  classed  as  the  legal  owner  of  the  property  in 
controversy,  or  as  an  innocent  purchaser  for  value.  He 
never  even  recorded  his  deed  until  April  5,  1909,  and 
that  too  after  the  aflSrmance  by  this  court  of  the  de- 
cree in  the  case  of  Stevens  v.  Fitzpatrick,  218  Mo., 
supra.  Under  the  laws  of  this  State,  his  claim  as  an 
innocent  purchaser  for  value  is  absolutely  devoid  of 
merit.  [GuUey  v.  Waggoner,  255  Mo.  613,  626;  Adams 
V.  Gossom,  228  Mo.  581,  and  cases  cited;  Rothenber- 
ger  V.  Garrett,  224  Mo.  1.  c.  198;  Zweigart  v.  Reed,  221 
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Mo.  1.  c.  44,  and  cases  cited ;  Stuart  v.  Eamsey,  196  Mo. 
1.  c.  416,  and  cases  cited ;  Shaffer  v.  Detie,  191  Mo.  1.  c. 
393.]  Plaintiff  was  not  only  not  an  innocent  purchaser 
for  value,  but  he  acquired  no  title  to  the  land  in  con- 
troversy, for  the  obvious  reason  that  his  grantors  had 
no  title  to  convey. 

V.  Was  plaintiff  Titus  bound  by  the  decree  in  the 
case  of  Stevens  v.  Fitzpatrick,  on  account  of  his  in- 
terest in  the  subjcet-matter  of  said  litiga- 
Attorney  In  tion  and  the  relation  which  he  sustained 
Bound^by*'  ^^  ^^^^  controversy  while  acting  as  attor- 
Decree.  ney  of  record  for  defendants  Oscar  H. 

Stevens  and  Fannie  D.  Stevens,  his  wife, 
from  the  inception  to  the  conclusion  of  said  litigation? 

As  heretofore  suggested,  Oscar  H.  Stevens  and 
wife,  on  the  1st  of  November,  1902,  had  conveyed  by 
warranty  deed,  with  full  covenants  of  warranty,  the 
undivided  one-third  interest  of  the  land  in  controversy, 
to  the  plaintiff  Titus,  and  the  latter 's  deed  was  never 
recorded  until  April  5,  1909.  This  deed  from  Oscar 
H.  Stevens  and  wife  purported  to  convey  Oscar's  inter- 
est in  his  father's  estate.  We  have  been  unable  to 
find  any  evidence  in  the  record  which  indicates  that 
Oscar  H.  Stevens  and  Fannie  D.  Stevens,  his  wife, 
ever  owned,  or  had  the  legal  right  to  convey,  any  other 
portion  of  the  land  in  controversy.  In  the  suit  of  Ste- 
vens V.  Fitzpatrick,  Oscar  H.  Stevens  and  his  wife 
were  joined  as  defendants  because  plaintiff's  deed  was 
not  of  record  and  they  were  presumed  to  claim  what- 
ever title  they  may  have  inherited  at  the  death  of  Wil- 
liam Stevens,  who  was  the  common  source  of  title.  The 
plaintiff  in  this  action  appeared  as  attorney  of  record 
for  said  Oscar  H.  Stevens  and  wife,  and  appears  to 
have  taken  the  entire  control  and  management  of  their 
interest  in  said  litigation.  He  filed  an  elaborate  an- 
swer in  their  behalf,  attacking  the  right  of  action  set 
up  by  the  plaintiffs  in  said  cause.  While  the  original  an- 
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swer  was  on  file,  he  prepared  and  filed  a  cross-bill  for 
a  partition  of  the  land  in  controversy,  in  behalf  of 
said  Fannie  D.  Stevens  and  Oscar  H.  Stevens.  He 
alleged  that  they  were  the  owners  of  the  undivided 
two-thirds  interest  in  said  land,  but  failed  to  mention 
who  owned  the  remainder.  He  likewise  failed  either 
to  state  in  his  bill  or  to  show  by  the  evidence  where 
his  clients  and  grantors  obtained  any  title  to  said  un- 
divided two-thirds  interest.  He  alleged  in  said  cross- 
bill for  partition,  that  on  account  of  the  various  inter- 
ests, the  property  could  not  be  partitioned  in  kind,  and 
therefore  asked  to  have  it  sold  and  the  proceeds  there- 
of divided  between  the  parties  according  to  their  re- 
spective interests.  He  likewise  asked,  in  behalf  of  his 
client,  that  an  attorney's  fee  of  $100  be  allowed  hhn  for 
his  services  in  the  prosecution  of  said  partition  pro- 
ceeding. 

We  are  at  a  loss  to  understand  what  various  inter- 
ests were  referred  to  in  said  cross-bill  for  partition. 
Plaintiff  alleges  that  he  owned  the  undivided  one-third 
of  said  land,  and  if  his  grantors  and  clients,  Oscar  H. 
Stevens  and  wife,  owned  the  other  undivided  two- 
thirds  interest,  what  other  interests  were  outstanding! 
It  is  therefore  manifest  that  the  right  to  partition  this 
land  depended  upon  the  question  whether  Oscar  H. 
Stevens  and  wife  had  any  title  in  the  land  which  war- 
ranted them  in  calling  upon  the  court  to  have  it  parti- 
tioned or  sold  and  the  proceeds  divided  between  the 
parties.  The  main  controversy  in  that  litigation  was 
to  determine  whether  William  Stevens,  the  common 
source  of  title,  and  the  father  of  Oscar  H.  Stevens,  had 
deeded  the  land  in  controversy  to  his  son,  Edward  A. 
Stevens,  in  1889,  and  whether  or  not  the  deed  thus 
made  by  William  Stevens  had  been  lost  while  unre- 
corded. It  must  therefore  have  been  clear  to  plaintiff 
that  his  grantors  and  clients  had  no  standing  in  court, 
on  account  of  their  interest  having  been  conveyed  to 
him.    Again,  it  was  obvious  that  if  the  lost  deed  to 
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Edward  A.  Stevens  should  be  restored,  it  would  de- 
stroy whatever  title  Oscar  Stevens  had  of  record  as  the 
heir  of  William  Stevens. 

It  is  apparent  from  the  record  that  plaintiff  was 
attempting,  in  the  name  of  his  grantors,  to  litigate  his 
own  title  with  the  heirs  of  Edward  A.  Stevens  behind  a 
masked  battery,  and  if  unsuccessful,  as  he  was  in  that 
litigation,  to  open  up  a  new  proceeding  as  an  innocent 
purchaser  for  valuCy  as  he  has  attempted  to  do  in  this 
case.  Plaintiff,  with  his  long  experience  at  the  bar, 
must  have  known  that,  in  a  proceeding  for  equitable 
partition,  the  attorney  representing  the  moving  party 
in  such  action  would  be  expected  to  bring  before  the 
court  all  the  parties  who  had  an  interest  in  the  land 
sought  to  be  partitioned,  and  that  he  would  truthfxdly 
set  out,  to  the  best  of  his  knowledge,  the  interest  of 
each  owner.  As  plaintiff  and  his  grantors  signally 
failed  to  show,  in  the  trial  of  said  cause,  that  Oscar  H. 
Stevens  and  his  wife  had  any  interest  in  the  land 
sought  to  be  partitioned  at  the  time  said  cause  was 
tried,  then  why  did  plaintiff  conceal  from  the  court 
his  own  title,  and  refrain  from  setting  out  and  showing 
the  interest,  if  any,  which  his  grantors  had  therein! 

We  do  not  deem  it  necessary  to  prosecute  this  in- 
quiry further.  It  is  manifest  upon  the  face  of  the  rec- 
ord that  plaintiff  defended  the  above  cause  from  start 
to  finish  while  apparently  as  attorney  of  record  for 
his  grantors,  yet  as  a  matter  of  fact,  in  his  own  behalf. 
The  record  fails  to  show  that  his  grantors  had  any  sub- 
stantial interest  in  the  controversy  after  having  exe- 
cuted the  deed  to  plaintiff  on  the  1st  of  November, 
1902.  We  are  satisfied,  from  the  record,  that  plaintiff 
had  the  entire  control  and  management  of  said  cause  in 
behalf  of  his  grantors,  and  that  every  step  taken  there- 
in was  for  his  own  benefit  and  in  defense  of  his  own 
title.  We  therefore  conclude  that  on  the  facts  pre- 
sented here  the  plaintiff  is  as  much  bound  by  the  de- 
cree in  the  above  cause  as  he  would  have  been  had  he 
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been  joined  as  a  defendant  in  said  action.  [Wilson  v. 
Drainage  District,  257  Mo.  1.  c.  283;  Davidson  v.  Real 
Estate  &  Inv.  Company,  249  Mo.  474,  503,  and  cases 
cited;  Landis  v..  Hamilton,  77  Mo.  554;  Strong  v.  In- 
surance Company,  62  Mo.  1.  c.  299 ;  Wood  v.  Ensel,  63 
Mo.  193-4;  Harvie  v.  Turner,  46  Mo.  1.  c.  448;  State 
to  use  V.  Coste,  36  Mo.  437-8;  Sturdivant  Bank  v.  En- 
ters, 87  Mo.  App.  539-40;  State  ex  rel.  v.  Barker,  26 
Mo.  App.  487.]  The  above  authorities  sustain  the  con- 
clusion reached  in  respect  to  this  matter. 

The  most  casual  reading  of  the  record  will  disclose 
that  the  plaintiff  herein,  in  the  names  of  his  grantors, 
took  charge  of  the  case  and  tried  it  as  though  he  were 
joined  as  a  party  therein.  He  filed  all  the  pleadings  as 
attorney  of  record  for  his  grantors ;  examined  all  the 
witnesses  in  the  case,  and  finally  appealed  the  cause  to 
this  court,  where  he  likewise  briefed  the  case  in  behalf 
of  his  grantors.  If  plaintiff's  grantors  had  been  suc- 
cessful in  the  Stevens-Fitzpatrick  case,  it  would  have 
established  an  important  link  in  his  chain  of  title.  He 
could  have  accomplished  no  more  in  defending  said 
action  if  he  had  been  formally  joined  as  a  defendant 
therein.  He  has  presented  no  meritorious  reasons  to 
this  court  for  setting  aside  the  decree  below.  On  the 
record  presented  here,  plaintiff  is  concluded  by  the  de- 
cree in  Stevens  v.  Fitzpatrick,  which  was  aflSrmed  by 
this  court  in  218  Mo.,  page  708  and  following. 

For  the  reasons  heretofore  assigned,  the  judgment 
below  should  be  and  is  hereby  affirmed.  Brown,  C, 
concurs  in  result. 

PER  CURIAM.— The  foregoing  opinion  of  Rail- 
EY,  C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 
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Wn^BUR  A.  WESTON,  Appellant,  v.  JOHN  M. 
FISHER  et  al. 

Division  One,   March  2,   1915. 

APPELLATE  JURISDICTION:  Claim  to  Personal  Property. 
Whether  the  petition  be  a  bill  in  equity  or  states  an  action  at 
law,  if  it  is  not  ejectment  and  asserts  that  the  legal  title  is  in 
plaintiff,  and  that  defendants  only  claim  possession  of  the 
farm  until  such  time  as  their  asserted  interest  in  the  increase 
of  plaintifTs  stock  and  other  personal  property  used  in  a  joint 
farming  arrangement,  which  is  averred  to  be  of  the  value  of 
12000,  may  be  adjusted,  the  Supreme  Court  does  not  have  Juris- 
diction of  an  appeal  from  a  Judgment  sustaining  an  objection 
to  the  introduction  of  evidence  under  the  petition  on  the  ground 
that  plaintiff  has  an  adequate  remedy  at  law. 

Appeal  from  Johnson  Circuit  Court. — Hon.  Andrew  A. 
Whitsett,  Judge. 

Transferred  to  Kansas  City  Court  op  Appeals. 

George  W.  Littick  and  J.  W.  Suddath  &  Son  for 
appellant. 

Nick  M.  Bradley  and  T.  N.  Haynes  for  respondents. 

6EAVES,  P.  J. — The  petition  in  this  case  is  a  legal 
curio  and  should  be  preserved.  We  shall  not  name  it, 
but  permit  counsel  to  give  it  a  name.  They  say  in  the 
brief  here  it  is  a  bill  in  equity.  They  so  considered  it 
nisi.    It  reads: 

**  Plaintiff,  for  his  cause  of  action,  states  that  on  or 
about  the  first  day  of  March,  1908,  defendants  became 
and  were  the  owners  of  the  west  half  of  the  northwest 
quarter  of  the  northeast  quarter  of  section  eleven,  in 
township  forty-six,  of  range  twenty-nine,  in  Johnson 
county,  Missouri,  which  thereafter  became  subject  to 
two  mortgages  aggregating  about  seven  hundred  dol- 
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lars,  and  being  in  excess  of  its  value;  that  the  defend- 
ants undertook  to  cultivate  the  same  but  had  very  little 
property  of  any  kind  and  were  indebted  to  the  plaintiff 
in  the  sum  of  $468,  which  was  secured  by  a  mortgage 
on  said  twenty  acres.  That  between  March  1,  1908, 
and  March  1,  1909,  plaintiff  advanced  to  defendants 
at  their  special  instance  and  request  the  sum  of 
$133.90  for  their  use  in  purchasing  feed  and  provisions, 
which  sum  has  never  been  repaid. 

''That  on  or  about  April  3, 1909,  defendants,  find- 
ing their  inability  to  carry  on  said  farm  of  twenty 
acres  then  and  there  entered  into  an  agreement  with 
plaintiff  herein;  that  in  consideration  of  said  plaintiff 
advancing  money,  supplies,  etc.,  to  carry  on  and  operate 
said  twenty  acres  as  a  place  to  raise  stock  and  poultry, 
said  farm  to  be  known  as  'Rocky  Ridge  Poultry  Farm,^ 
they  agreed  that  they  would  do  all  necessary  work, 
give  all  care  and  attention  and  devote  their  entire  time 
tc  said  business  of  caring  for  said  poultry  and  stock 
and  that  plaintiff  would  further  advance  to  them  money 
to  pay  grocery  bills,  dry  goods,  tobacco  and  other  ex- 
penses incurred  and  out  of  the  proceeds  raised  upon 
said  farm  defendants  were  to  first  repay  to  plaintiff  the 
sums  advanced  for  feed  and  personal  expenses  and  next 
one-half  of  all  sums  paid  for  stock  and  implements  and 
then  deed  to  plaintiff  a  one-half  interest  in  said  twenty 
acres  and  from  that  time  to  share  in  the  net  proceeds 
with  the  plaintiff  equally.  That  in  pursuance  of  said 
agreement  this  plaintiff  advanced  to  defendants  the 
sum  of  $1369.12  during  the  year  commencing  April  1, 
1909,  and  during  all  said  year  commencing  April  1, 
1909,  fully  performed  his  part  of  said  agreement.  That 
defendants  gave  but  little  or  no  attention  to  said  busi- 
ness, and  so  poorly  managed  and  controlled  the  same 
that  at  the  end  of  the  year,  to-wit,  April  1,  1910,  they 
were  indebted  to  this  plaintiff  personally  $2026.02, 
paid  out  for  grocery  bills,  feed,  personal  expenses  of 
the  defendants,  hired  help,  etc.,  and  in  addition  to  that 
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had  never  paid  to  plaintiff  any  of  said  personal  indebt- 
edness; and  that  which  arose  from  the  increase  of  stock, 
etc.,  had  used  and  not  accounted  for  any  part  thereof. 
That  during  said  whole  year,  as  in  the  year  before,  de- 
fendants gave  but  little,  if  any,  attention  to  the  man- 
agement and  feeding  of  said  stock  or  to  the  raising  of 
any  stock  and  made  no  effort  whatever  to  pay  said 
various  obligations. 

**That  during  the  year  1909,  to-wit,  about  August, 
1909,  plaintiff  purchased  one  hundred  and  seven  acres, 
adjacent  to  said  twenty  acres,  which  was  described  as 
follows,  to-wit:  The  east  half  of  lot  one  of  the  north- 
west quarter,  the  south  seven  acres  of  the  west  half 
of  lot  one  of  the  northwest  quarter,  the  northwest  quar- 
ter of  the  southwest  quarter  and  the  west  twenty 
acres  of  the  northeast  quarter,  all  in  section  two  in 
township  forty-six  of  range  twenty-nine;  and  in  the 
early  part  of  1910  he  purchased  the  further  tract  of 
one  hundred  and  thirty-two  acres,  described  as  fol- 
lows: The  east  half  of  the  northeast  quarter  of  the 
southwest  quarter,  the  southeast  quarter  of  the  south- 
west quarter,  the  west  half  of  lot  one  of  the  northeast 
quarter  and  the  west  three-fourths  of  the  southeast 
quarter  of  the  southeast  quarter,  all  in  section  two,  in 
township  forty- six  of  range  twenty-nine,  making  in 
all  two  hundred  thirty-nine  acres,  belonging  to  this 
plaintiff,  adjoining  said  twenty  acres,  belonging  to  de- 
fendants. 

^*That  at  the  expiration  of  the  year  1909-1910, 
about  April  1,  1910,  the  defendants  having  wholly 
failed  to  successfully  manage  said  business,  repay  any 
of  said  indebtedness  above  enumerated,  convinced  that 
they  were  unable  to  make  a  success  of  the  business  or 
even  to  make  a  living,  urged  plaintiff  in  some  way  to 
relieve  them,  offered  to  deed  to  plaintiff  said  twenty 
acres  for  the  consideration  that  plaintiff  would  assume 
the  payment  of  the  mortgages  thereon,  which  proposi- 
tion plaintiff  then  and  there  accepted  and  the  deed  to 
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said  twenty  acres  was  made  pursuant  to  said  agree- 
ment on  May  10,  1910. 

'^That  on  said  first  day  of  April,  1910,  at  the  time 
said  agreement  was  made  and  accepted,  a  new  oral 
agreement  was  entered  into  by  and  between  plaintiff 
and  defendants.  That  it  was  agreed  that  defendants, 
being  wholly  insolvent,  wholly  without  property  or 
means,  and  yet  without  any  place  to  go,  that  they 
should  stay  there  in  the  building  which  is  situated  on 
said  twenty  acres  above  described,  at  the  pleasure  of 
the  plaintiff  as  the  employees,  servants  and  agents  of 
the  plaintiff  and  operate  said  farm  and  receive  as  their 
compensation  therefor  one-half  of  th6  net  proceeds  of 
stock  placed  upon  said  farm  by  the  plaintiff  and  one- 
half  of  the  proceeds  of  the  crops  that  might  be  sold 
from  said  place,  over  and  above  what  was  needed  to 
feed  the  stock  and  one-half  of  the  net  proceeds  of  the 
,  poultry,  after  the  same  were  fed.  That  out  of  said 
proceeds  were  first  to  be  paid  the  personal  indebtedness 
first  above  enumerated  and  that  incurred  up  to  the  time 
of  this  agreement  and  any  that  might  be  thereafter 
incurred  by  plaintiff  furnishing  to  defendants  money 
to  pay  their  personal  bills  and  expenses;  that  these 
debts  and  expenses  were  to  be  paid  out  of  the  one-half 
of  the  net  proceeds  that  would  be  going  to  the  defend- 
ants. 

'*That  in  pursuance  of  this  agreement  plaintiff 
put  upon  said  farm  fifty-three  head  of  sheep,  sixteen 
head  of  lambs,  one  buck,  one  sow  and  ten  pigs,  forty 
head  of  two-year-old  heifers  and  other  caitle,  two 
horses,  three  mules  and  implements  to  the  value  of  three 
hundred  dollars,  to  operate  said  farm  as  the  employees 
of  plaintiff,  until  such  time  as  the  plaintiff  might  make 
any  further  arrangements. 

**That  in  pursuance  of  said  contract  the  defend- 
ants took  charge,  as  the  employees  of  plaintiff,  of  said 
stock  and  implements  and  farm,  agreeing  to  take  care 
of  all  said  stock,  farm  said  lands  in  a  good  and  husband- 
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manlike  manner,  receive  for  their  part  one-half  of  the 
net  proceeds  as  above  enumerated  and  their  share  of 
the  net  proceeds  to  be  applied  to  their  personal  indebt- 
edness as  above  enumerated. 

**That  during  said  year  the  plaintiff  expended  in 
improvements  upon  said  farm  something  over  two 
thousand  dollars  and  expended  for  seed  and  feed  some- 
thing over  four  hundred  dollars.  That  defendants 
wholly  neglected  to  carry  out  said  contract.  That  they 
employed  hired  help  without  the  knowledge  or  con- 
sent of  the  plaintiff,  for  which  plaintiff  became  liable 
and  was  compelled  to  pay  in  the  sum  of  about  four 
hundred  dollars.  That  they  neglected  the  stock  and 
poultry  in  such  manner  that  it  caused  plaintiff  great 
loss,  permitted  the  young  of  the  poultry  to  drown  and 
starve  for  inattention,  permitted  the  hogs  to  deterior- 
ate in  value  from  lack  of  feed  and  attention.  Permitted 
the  cattle  to  so  far  deteriorate  in  value  and  condition 
from  want  of  feed  and  care  that  this  plaintiff  was  com- 
pelled to  take  about  forty-five  head  of  cattle  to  one 
Johnston,  another  farmer  there,  to  be  cared  for  and 
fed. 

**That  the  defendant  John  M.  Fisher  so  far  neg- 
lected his  duties  that  he  gave  the  stock  no  attention 
whatever,  that  he  became  and  was  a  morphine  eater 
and  remained  almost  constantly  under  the  influence 
of  the  drug  and  gave  no  attention  to  plaintiff's  business 
whatever.  That  he  failed  in  every  particular  to  carry 
out  his  part  of  said  last  agreement,  as  he  had  said 
former  agreement. 

*^That  in  December,  1910,  finding  that  defendants 
were  wholly  neglecting  their  duties,  wholly  failing  to 
carry  out  said  contract,  wholly  failing  to  give  any 
attention  to  the  stock  of  plaintiff  or  to  the  farming 
lands  of  plaintiff,  plaintiff  notified  them  that  he  would 
terminate  their  employment. 

' '  That  the  defendants  at  that  time  agreed  that  they 
were  wholly  unable  and  incapable  of  carrying  out  their 
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contract  and  were  willing  to  cease  and  get  off  said 
place  and  permit  the  plaintiff  to  put  another  party  in 
the  house  and  in  charge  of  said  stock  and  place  and 
asked  to  be  relieved  from  any  further  obligation  to 
cany  out  said  contract  of  employment  and  requested 
that  plaintiff  would,  as  soon  as  possible,  procure  some- 
one to  relieve  them.  That  plaintiff  acceded  to  this 
request  and  agreement,  terminated  the  contract  of 
employment  then  and  there,  but  requested  that  they 
would  stay  and  care  for  said  stock  until  he  could  pro- 
cure a  man  to  take  their  place,  which  they  agreed 
to  do. 

**That  during  the  months  of  January  and  Febru- 
ary, 1911,  plaintiff  sont  two  different  men  down  to 
look  over  the  farm,  to  each  of  whom  defendants  showed 
the  place  and  stock  and  expressed  a  willingness  to  turn 
the  same  over  whenever  they  were  ready  to  come,  but 
plaintiff  did  not  consummate  a  contract  with  either 
of  them/' 

To  this  petition  the  defendant  filed  an  answer  in 
the  nature  of  a  general  denial.  A  receiver  was  ap- 
pointed and  qualified,  and  he  then  took  possession  of 
the  property.  When  the  cause  came  on  for  trial  the 
following  occurred: 

**The  plaintiff,  to  maintain  the  issues  upon  his 
part,  introduced  the  following  evidence: 

*' Wilbur  A.  Weston,  being  sworn  upon  the  part  of 
the  plaintiff,  testified  as  follows: 

**  Direct  Examination  by  Mr.  Littick. 

**Q.  Just  state  your  name,  please.  A.  W.  A. 
Weston. 

'*Q.  Where  do  you  reside!  A.  Kansas  City, 
Kansas. 

*'Q.  Are  you  the  plaintiff  in  this  case!  A.  I 
am. 

**By  Mr.  Bradley:  The  defendants  objected  to  the 
introduction  of  any  evidence  in  this  case,  for  the  rea- 
son that  the  petition,  or  bill  in  equity,  does  not  state 
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a  cause  of  action,  for  the  reason  that  it  is  a  suit  in 
equity  as  shown  by  this  bill  and  petition,  and  that  it 
cannot  be  maintained,  because  the  plaintiff  has  an 
adequate  remedy  at  law,  to-wit,  for  the  recovery  of 
the  real  and  personal  property,  and  this  fact  is  shown 
on  the  face  of  the  petition. 

**  Objection  sustained  by  the  court. 

*  *  Plaintiff  excepted  at  the  time. ' ' 

The  abstract  of  record  shows  no  judgment,  but 
going  to  the  short  transcript,  which  we  are  permitted 
to  do,  it  appears  that  the  plaintiff  refused  to  plead 
further,  and  the  court  thereupon  dismissed  the  bill  and 
so  entered  judgment.  From  this  judgment  the  appeal 
here  is  taken. 

I.  Counsel  urge  several  questions  for  the  reversal 
of  the  judgment  nisi.  They  say  that  although  they 
have  treated  the  cause  as  one  in  equity 
"^'  throughout,  yet  we  should  now  say  that  it 
is  an  imperfectly  stated  cause  of  action  at  law,  and  hold 
that  the  petition  as  thus  construed  did  not  wholly  fail 
to  state  a  cause  of  action,  and  the  court  erred  in  sus- 
taining the  objection  to  the  introduction  of  evidence. 
They  also  urge  that  it  sufficiently  states  a  cause  in 
equity. 

Counsel  for  defendant  urges  that  the  petition  is 
wholly  deficient  as  a  bill  in  equity,  because  it  shows 
upon  its  face  adequate,  ample  and  plain  legal  remedies. 
They  also  urge  that  counsel,  having  proceeded  below 
as  in  equity,  cannot  in  this  court  shift  their  position 
and  say  that  they  are  and  were  upon  the  law  side  of 
the  court.  They  also  urge  with  much  force  that  plain- 
tiff has  little  comfort  from  those  cases  such  as  the 
Duerst  case,  163  Mo.  1.  c.  621,  wherein  this  court  has 
said: 

**When  the  defendant  files  an  answer  and  puts 
in  issue  the  averments  of  the  petition  without  having 
previously  challenged  their  sufficiency,  it  is  too  late  to 
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do  80  after  the  jury  is  sworn,  if  the  language  in  the 
petition  is  susceptible  of  a  construction  that  states  a 
cause  of  action.'' 

They  say  that  this  court  meant  by  such  language 
that  if  the  case  was  in  equity  and  the  language  was 
susceptible  of  a  construction  that  would  make  it  state 
a  cause  of  action  in  equity,  then  the  objection  to  the 
admission  of  testimony  should  be  overruled.  Likewise, 
if  it  was  on  the  law  side.  But  the  question  is,  can 
they  shift  from  one  side  of  the  court  to  the  other  in 
order  to  have  the  appellate  court  say  that  a  cause  of 
action  might  be  found  within  the  language  of  the 
petition  or  complaint?  We  shall  not  answer  any  of 
those  questions  for  reasons  to  be  stated. 

11.  To  our  mind  we  are  clearly  without  jurisdiction 
in  this  case.  It  is  clearly  not  a  cause  wherein  the  title 
to  real  estate  is  so  involved  as  to  give  us 
JuHsdrction.  jurisdiction.  It  is  not  an  action  in  eject- 
ment. We  are  not  asked  to  destroy  any 
muniment  of  title.  We  are  not  asked  to  decree  title 
in  plaintiff,  but  on  the  contrary  plaintiff  says  he  has 
the  legal  title,  and  the  defendants  only  claim  posses- 
sion until  such  time  as  their  claimed  interest  in  the 
personal  property  is  settled.  The  language  of  the 
petition  on  this  point  is: 

**That  about  the  latter  part  of  February  or  first 
of  March,  1911,  plaintiff  consummated  an  agreement 
with  one  Dunkel  and  about  the  first  of  March  he  went 
down  to  take  charge  and  then  for  the  first  time  defend- 
ants refused  to  permit  him  to  move  into  the  house  and 
take  charge  of  said  stock,  claiming  that  they  had  an 
interest  in  the  increase  and  that  as  soon  as  that  was 
paid  they  would  surrender  possession  of  everything, 
never  at  any  time  claiming  that  they  had  any  right  to 
the  possession  of  the  place,  but  persisted  in  holding 
possession  and  interfering  with  said  Dunkel  as  the 
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agent  and  employee  of  the  plaintiff,  in  taking  charge 
of  said  place  and  stock. 

**That  the  defendants  now  claim  that  they  have 
some  interest  in  the  increase  of  said  stock  grown  npon 
said  place  by  way  of  payment  to  them  for  services 
rendered.'' 

The  amount  involved  does  not  give  us  jurisdiction. 
The  personal  property  held  by  defendants  is  averred 
to  be  $2000  in  value,  and  the  alleged  debt  from  defend- 
ants to  plaintiff  is  $2,449.69.  If  we  add  them  it  falls 
short  of  our  jurisdiction.  We  can  find  nothing  upon  the 
face  of  this  record  to  give  us  jurisdiction.  The  case 
should  be  transferred  to  the  Kansas  City  Court  of  Ap- 
peals and  it  is  so  ordered.    All  concur. 


CLARA  BREEZE,  Appellant,  v.  ST.  LOXHS  &  SAN 
FRANCISCO  RAILROAD  COMPANY. 

Division  One,   March  2,   1915. 

1.  NEGLIGENCE:  Matter  and  Servant:  Servant's  Suicide: 
Ordinary  Diligence.  If  the  act  of  the  deceased  employee  of 
defendant,  who  had  been  taken  to  a  hospital  for  an  operation 
for  appendicitis,  in  thereafter  leaping  from  a  window,  was  not 
the  usual  or  ordinary  conduct  that  the  defendant,  as  an 
ordinarily  prudent  person,  should  have  anticipated,  the  defend- 
ant is  not  liable  in  damages  for  his  consequent  death;  and  in  the 
absence  of  suicidal  mania,  and  of  evidence  indicating  a  suicidal 
intention,  it  cannot  be  held  that  defendant  was  negligent  in  not 
barring  the  window  or  having  a  nurse  constantly  in  attendance 
upon  him. 


:  :  :  Jumping  From  Hospital  Window, 

Plaintiff's  husband  was  an  employee  of  the  defendant  railroad 
company,  and  as  such  was  entitled  to  enter  defendant's  hospital 
and  there  receive  hospital,  medical  and  surgical  treatment 
He  was  taken  to  the  hospital  and  a  surgical  operation  for  ap- 
pendicitis was  skillfully  performed.  The  operation  revealed  an 
unusual  accumulation  of  fluid  in  and  about  the  diseased  parts, 
which  was  indicative  of  serious  complications,  not  necessarily 


Digitized  by 


Google 


YOU  264,  OCTOBEB  TERM,  1914.  259 

Breecd  v.  Railroad. 

present  in  such  diseases.  After  the  operation,  he  was  placed  in 
a  room  on  the  second  floor  of  the  hospital,  under  the  care  of 
trained  nurses,  but  the  windows  of  the  room  were  not  secured 
by  iron  grates  or  bars.  At  intervals  he  became  delirious  and 
possessed  of  delusions,  but  there  was  no  evidence  tending  to  show 
suicidal  mania,  or  to  indicate  that  he  intended  to  do  himself 
physical  harm.  The  nurses  were  not  in  constant  attendance 
upon  him,  but  each  nurse  attended  one  or  more  patients  on 
the  same  floor,  according  to  their  need.  On  September  21st  his 
nurse  left  him  for  about  five  minutes,  and  on  her  return  dis- 
covered that  in  her  absence  he  had  arisen  from  his  bed,  gone 
to  the  unguarded  window  and  jumped  to  the  pavement  below. 
His  death  resulted  soon  afterwards.  Held,  that,  in  the  absence 
of  evidence  of  suicidal  mania  and  of  evidence  tending  to  show 
any  suicidal  intentions,  it  was  not  defendant's  duty,  as  an 
ordinarily  prudent  person,  to  have  anticipated  his  suicidal  act, 
and  the  court  properly  compelled  a  nonsuit 

Appeal   from  Jackson   Circuit   Court. — Hon.    W.   0. 
Thomas,  Judge. 

Affirmed. 

John  A.  HaU  and  Botsford.  Deatherage  <&  Creason 
for  appellant. 

(1)  The  Employee's  Hospital  Association  was 
created  by  the  defendant  company  and  not  by  its  em- 
ployees. It  was  the  alter  ego  or  at  most  the  agent  of 
defendant  company  under  the  sole  control  of  defend- 
ant and  was  organized  for  defendant's  benefit.  Phil- 
lips V.  Eailroad,  211  Mo.  419;  Haggery  v.  Railroad, 
100  Mo.  App.  424.  (2)  Defendant  company  owed  J.  A. 
Breeze  the  duty,  under  the  evidence  in  this  case,  to 
furnish  him  a  separate  room  with  barred  windows  and 
special  nurses  to  be  at  his  bed  at  all  times  until  he  was 
out  of  danger  of  doing  violence  to  himself.  Phillips 
V.  Railroad,  211  Mo.  435.  (3)  **It  is  not  necessary 
that  the  injury  in  the  precise  form  in  which  it  in  fact 
resulted  should  have  been  foreseen.  It  is  enough  that 
it  now  appears  to  have  been  a  natural  and  probable  con- 
sequence.   In  other  words,  it  is  not  necessary  to  a  de- 
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fendant's  liability,  after  his  negligence  has  been  estab- 
lished, to  show,  in  addition  thereto,  that  the  conse- 
quences of  his  negligence  could  have  been  foreseen  by 
him;  it  is  sufficient  that  the  injuries  are  the  natural 
though  not  the  necessary  and  inevitable,  result  of  the 
negligent  fault  ^'  Phillips  v.  Railroad,  211  Mo.  442. 
(4)  In  considering  the  demurrer  of  the  defendant  to 
the  evidence  the  trial  court  should  deal  with  the  dis- 
puted and  uncertain  facts  in  a  way  as  favorable  to 
plaintiff  as  the  record  will  allow,  laying  to  one  side, 
as  within  the  province  of  the  jury,  both  self  contradic- 
tions of  and  disagreements  between  witnesses.  Mowry 
V.  Norman,  223  Mo.  468;  Wightman  v.  A.  0.  W.  W., 
121  Mo.  App.  263;  Fink  v.  Railroad,  161  Mo.  App.  327; 
Phelan  v.  Paving  Co.,  227  Mo.  704;  HaUweg  v.  Tel. 
Co.,  195  Mo.  165;  State  v.  Baldwin,  214  Mo.  308.  (5) 
It  was  the  duty  of  defendant's  agents  in  charge  of 
plaintiff's  husband  during  his  last  sickness  to  antici- 
pate a  thing  which  was  the  natural  consequence  and 
likely  to  happen  from  the  negligent  acts  and  to  guard 
against  such  possible  results,  even  though  that  specific 
thing  which  did  happen  could  not  have  been  foreseen 
by  it.  Phillips  v.  Railroad,  211  Mo.  422;  Miller  v. 
Railroad,  90  Mo.  394;  Railroad  v.  Artist,  60  Fed.  366; 
Hoeffer  v.  Hotel  Co.,  142  Mo.  378;  Harrison  v.  Light 
Co.,  195  Mo.  606;  Graney  v.  Railroad,  140  Mo.  89; 
Miller  v.  Railroad,  90  Mo.  389.  (6)  There  is  a  pre- 
sumption that  out  of  love  or  life  and  self-preservation, 
one  does  not  willingly  destroy  himself,  and  the  proof 
of  self-destruction  together  with  any  other  evidence 
tending  to  prove  mental  derangement,  makes  a  case 
for  the  jury  as  to  whether  or  not  deceased  was  men- 
tally deranged  and  its  cause.  Holten  v.  Cochran,  208 
Mo.  425;  Wood  v.  Railroad,  181  Mo.  448;  State  v. 
Wright,  134  Mo.  418;  Rossier  v.  Met.  St.  Ry.,  125  Mo. 
App.  162;  Torreyson  v.  Railroad,  144  Mo.  App.  635; 
DeCourcey  v.  Const.  Co.,  140  Mo.  App.  179 ;  Saeger  v. 
Railroad,  131  Mo.  App.  287 ;  Johnson  v.  Railroad,  150 
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Mo.  App.  319;  Ins.  Co.  v.  McConkey,  127  U.  S.  667. 
(7)  A  delusion,  that  is,  a  belief  in  a  condition  which 
does  not  in  fact  exist,  is  evidence  of  mental  derange- 
ment Knapp  V.  Trust  Co.,  199  Mo.  667;  Buford  v. 
Gruber,  213  Mo.  253. 

W.  F.  Evans  and  Cowherd,  Ingraham,  Durham  <& 
Morse  for  respondent. 

(1)  If  the  plaintiff  made  no  case  for  the  jury, 
admission  of  evidence  over  her  objection  does  not  af- 
fect the  merits  of  the  case  and  does  not  constitute  re- 
versible error.  Fritz  v.  Railroad,  243  Mo.  62.  {z) 
Plaintiff  ^8  action,  if  she  had  one,  was  against  the  Hos 
pital  Association  and  not  against  defendant.  (3)  The 
trial  couri;  was  right  in  sustaining  a  demurrer  to  plain- 
tiff ^s  evidence.  Holton  v.  Cochran,  208  Mo.  425 ;  Ritter 
V.  Insurance  Co.,  69  Fed.  505 ;  Jones  v.  Gorham,  90  Ky. 
622,  10  L.  R.  A.  223;  16  Am.  &  Eng.  Ency.  Law,  608; 
22  Cyc.  1118;  Senn  v.  Railroad,  108  Mo.  142;  Turner  v. 
Haar,  114  Mo.  335;  Culbertson  v.  Railway,  140  Mo.  35; 
Heinzle  v.  Railroad,  182  Mo.  555. 

WOODSON,  J.— The  plaintiff  instituted  this  suit 
in  the  circuit  court  of  Jackson  county  against  the  de- 
fendant, to  recover  the  sum  of  $10,000,  for  the  alleged 
wrongful  killing  of  her  husband  on  September  21, 1910. 
A  trial  was  had,  and  at  the  close  of  the  plaintiff's 
evidence  the  circuit  court,  at  the  request  of  defendant, 
instructed  the  jury  that  the  plaintiff  was  not  entitled 
to  a  recovery.  Thereupon  she  took  a  nonsuit,  with 
leave  to  move  to  set  the  same  aside.  In  due  time  said 
motion  was  filed  and  overruled,  exceptions  saved,  and 
the  plaintiff,  in  due  time  and  proper  form,  appealed 
the  cause  to  this  court  for  review. 

The  facts  of  the  case  are  few  and  there  is  but  lit- 
tle conflict  in  the  evidence. 
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The  deceased,  J.  A.  Breeze,  was  an  employee  of 
the  defendant,  as  its  station  agent,  at  LaCygne,  State 
of  Kansas.  By  virtue  of  his  employment  and  the  col- 
lections, or  rather  the  reductions  made  from  Bis 
monthly  salary,  to  support  the  hospital  to  be  presently 
mentioned,  he  was  entitled  to  enter  and  receive  hospi- 
tal, medical  and  surgical  treatment  at  the  defendant's 
hospital  in  Kansas  City,  Missouri,  whenever  the  char- 
acter of  his  sickness  required  such  services.  Shortly 
before  the  date  of  his  death  the  deceased  became  af- 
fected with  appendicitis,  and  it  became  necessary  that 
a  surgical  operation  should  be  performed  upon  him  for 
that  malady.  In  pursuance  to  that  right  the  deceased 
was  carried  to  said  hospital  in  Kansas  City,  and  a  sur- 
gical operation  was  there  properly  performed  upon  him 
by  skilled  surgeons.  No  complaint  along  that  line.  How- 
ever, during  the  performance  of  the  operation,  the  evi- 
dence tended  to  show  that  there  was  an  unusual  ac- 
cumulation of  fluid  in  and  about  the  diseased  parts, 
which  was  indicative  of  serious  complications,  not  nec- 
essarily existing  in  such  cases.  The  deceased  was 
placed  in  a  room  on  the  second  floor  of  the  hospital, 
under  the  care  and  attention  of  trained  and  skilled  nur- 
ses ;  but  the  windows  thereof  were  not  secured  by  iron 
grates  or  bars. 

The  evidence  tended  to  show  that  at  intervals  the 
deceased  became  delirious.  Some  of  the  witnesses 
stating  that  he  was  at  times  possessed  of  delusions, 
and  there  was  what  might  be  termed  a  scintilla  of  the 
testimony  tending  to  show  that  he  was  thought  to  be 
insane  upon  one  or  two  occasions. 

The  nurses  were  not  constantly  in  attendance  upon 
the  deceased,  but  each  nurse  would  attend  one  or  more 
patients  on  the  same  floor,  I  gather  it,  according  to  the 
seriousness  of  the  trouble  for  which  they  were  being 
treated. 

On  September  21,  1910,  the  day  upon  which  the 
deceased  died,  his  attendant  left  him  for  about  five 
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niinnteSy  and  upon  retaming  she  discovered  that  the 
deceased  had  arisen  from  the  bed,  gone  to  the  un- 
guarded window  and  had  jumped  therefrom  to  the 
pavement  below,  falling  upon  the  cement  walk,  from 
which  leap  he  received  the  injuries  that  shortly  there- 
after resulted  in  his  death. 

I.    Counsel  for  appellant  cite,  and  with  much  con- 
fidence rely  upon,  the  case  of  Phillips  v.  St  Louis  & 
San  Francisco  Railroad  Co.,  211  Mo.  419, 
Negligence:       for  a  reversal  of  the  judgment  in   this 

Patient  in  ^_  «       ,         ^   ,  .      •    i 

Hospital.  case.    The  same   fundamental   prmciple 

underlies  the  two  cases ;  but  the  evidence 
introduced  in  that  case  radically  differs  in  quantity 
and  character  from  that  introduced  in  this. 

The  sole  grounds  upon  which  plaintiff  in  the  case 
at  bar  seeks  a  recovery  is  that  the  deceased  was  at 
times  delirious  or  insane,  and  that  the  windows  of  his 
room  were  not  guarded  by  iron  grates  or  bars,  to  pre- 
vent him  from  jumping  through  the  same  from  his 
room  to  the  walk  below,  during  some  one  of  those  delir- 
ious moments,  during  the  temporary  absence  of  the 
attendant.  I  have  carefully  read  the  entire  evidence 
in  this  case,  and  have  failed  to  find  suflScient  evidence 
to  have  warranted  the  circuit  court  in  submitting  the 
case  to  the  jury  upon  those  grounds. 

There  was  no  evidence  introduced  tending  to  show 
that  the  deceased  was  possessed  of  suicidal  mania,  or 
mania  of  any  kind,  for  that  matter,  at  most  that  he  was 
insane  at  intervals,  but  no  indication  whatever  prior 
to  the  fatal  leap  that  he  iutended  to  do  himself  or  any- 
one else  any  personal  harm.  In  the  absence  of  such 
showing  there  was  no  evidence  tending  to  show  that 
the  defendant  had  any  reason  to  anticipate  that  the 
deceased  contemplated  self-destruction.  In  other 
words,  the  act  of  the  deceased,  in  leaping  from  the 
window,  in  the  absence  of  suicidal  mania,  was  not  the 
ordinary  or  usual  conduct  that  the  defendant  as  an 
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ordinarily  prudent  person  should  have  anticipated 
upon  his  part  under  the  circumstances.  It  is  not 
every  man  that  is  temporarily  unbalanced  from  the  ef- 
fects of  a  surgical  operation  that  possesses  suicidal 
mania,  and  in  fact  there  are  but  few  cases  of  that  char- 
acter as  common  observation  and  experience  teach  us ; 
and  in  the  absence  of  evidence  tending  to  show  such 
bent  of  mind  on  the  part  of  deceased,  the  court  would 
not  have  been  justified  in  submitting  that  question  to 
the  jury,  for  no  one,  as  previously  stated,  would  have 
anticipated  such  conduct  upon  his  part 

In  the  Phillips  case  the  evidence  was  overwhelm- 
ingly to  the  effect  that  he  was  insane,  and  that  while  in 
that  condition  he  was  carelessly  permitted  to  leave  the 
train  and  wander  through  a  great  city  traversed  by  a 
network  of  railways  and  street  car  tracks,  all  of  which 
were  death  traps  for  any  one  in  his  condition ;  and  all 
reasonably  prudent  persons  should  have  anticipated 
and  foreseen  the  natural  result  of  such  a  careless  act, 
as  Judge  Graves  so  clearly  pointed  out  in  that  case. 

But  that  is  not  this  case.  Even  in  that  case  there 
might  have  been  some  question  of  the  defendant's  lia- 
bility had  Phillips  committed  suicide  instead  of  having 
been  run  over  by  a  street  car,  especially  when  there, 
as  here,  there  was  no  evidence  of  suicidal  mania. 

I  am  clearly  of  the  opinion  that  the  trial  court  prop- 
erly sustained  the  demurrer  to  the  evidence;  and  for 
that  reason  the  judgment  should  be  affirmed.  It  is  so 
ordered.    All  concur,  except  Blair,  J.,  who  dissents. 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  265 

Speer  v.  Railroad. 


JOHN  H.  SPEER  v.  SOUTHWEST  MISSOURI  RAIL- 
ROAD COMPANY,  Appellant. 

Division  One,   March  2,   1915. 

APPELLATE  JURISDICTION:  Constitutional  Question:  Untimely 
Raised:  Speed  Ordinance.  Where  plaintiff,  in  an  action  for 
damages  for  personal  injuries  resulting  from  a  collision  be- 
tween his  automobile  and  a  street  car,  predicated  his  right  of 
recovery  upon  a  violation  of  an  ordinance  which  limited  the  rate 
of  speed  of  street  cars,  and  set  it  out  in  his  petition  in  haeo 
verba,  it  was  defendant's  duty,  if  it  wished  to  assert  that  said 
ordinance  was  unconstitutional  as  an  impairment  of  its  contract 
with  the  city,  to  plead  its  unconstitutionality  in  its  answer, 
the  first  door  open  to  it;  and  if  it  waited  until  after  verdict, 
and  then  for  the  first  time  raised  the  point  that  the  court  violated 
its  constitutional  right  in  refusing  to  admit  in  evidence  another 
ordinance  which  it  is  claimed  constituted  its  contract  with  the 
city,  it  will  be  held  that  the  constitutional  question  was  an 
afterthought  and  untimely  raised  and  therefore  is  not  in  the 
case  at  all. 

Appeal  from  Jasper  Circuit  Court. — Hon.  D.  E.  Blair, 

Judge. 

Tbansfebbed  to  Springfieli)  Court  of  Appeals. 

McReynolds  <&  Halliburton  for  appellant. 

A.  C.  Young  for  respondent;  Thomas  <&  Hackney 
of  counsel. 

GRAVES,  P.  J.— This  is  a  suit  for  personal 
injuries.  The  plaintiff,  in  company  with  the  owner  of 
an  automobile,  was  injured  by  reason  of  a  collision 
between  the  automobile  and  one  of  defendant's  electric 
street-railway  cars.  The  plaintiff  charged  in  his  peti- 
tion that  the  electric  street-railway  car  was  being  run 
in  excess  of  six  miles  an  hour,  in  violation  of  a  city 
ordinance  of  Webb  City,  Missouri,  and  that  the  de- 
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fendant  negligently  failed  to  give  any  warning  of  the 
approach  of  said  car  as  said  car  was  approaching  a 
public  street  crossing.  The  answer  was  (1)  a  general 
denial,  and  (2)  contributory  negligence  pleaded  in 
minute  detail.  Reply  a  general  denial.  Plaintiff  had 
judgment  for  $1000  and  defendant  has  appealed.  The 
cause  was  evidently  brought  here  on  the  theory  that 
there  was  a  constitutional  question  involved.  We  are 
of  the  opinion  that  there  is  no  such  question  properly 
raised  or  involved  in  this  record,  and  for  that  reason, 
this  cause  should  be  transferred  to  the  Springfield 
Court  of  Appeals.  The  constitutional  questions  are 
thus  stated  in  the  motion  for  new  trial : 

**  Because  the  action  of  the  court  in  refusing  to 
admit  in  evidence  defendant's  franchise  and  in  refus- 
ing said  Instruction  *  J'  is  violative  of  section  10,  article 
1,  of  the  Constitution  of  the  United  States,  in  that  the 
action  of  the  court  impaired  the  obligation  of  contracts 
between  Webb  City  and  the  defendant  company. 

'*  Because  the  act  of  the  court  in  excluding  the 
franchise  between  the  city  of  Webb  City  and  the  de- 
fendant company,  and  in  refusing  said  instruction  is 
violative  of  section  15,  article  2,  of  the  Constitution  of 
Missouri,  and  is  violative  of  section  30,  article  2,  of  the 
Constitution  of  the  State,  in  that  it  impaired  the  con- 
tract obligation  between  Webb  City  and  the  defendant 
company,  in  that  it  deprived  the  defendant  company 
of  a  property  right  without  due  process  of  law.*' 

The  instruction  **  J^'  referred  to  reads: 

**The  court  instructs  the  jury  that  the  ordinance 
of  Webb  City  limiting  speed  of  cars  on  and  across  the 
streets  does  not  apply  to  defendant,  being  in  violation 
of  its  franchise  from  city  of  Webb  City." 

Section  12  of  Ordinance  No.  137,  being  the  fran- 
chise ordinance,  referred  to,  and  offered  in  evidence, 
but  not  admitted,  reads: 

*'No  car,  in  any  case,  shall  run  at  a  greater  speed 
than  ten  miles  per  hour  within  the  built-up  portion  of 
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the  city;  and  when  cars  are  tnming  comers  from  one 
street  to  another,  the  speed  shall  not  be  greater  than 
three  miles  per  hour.  In  the  outskirts  of  the  city,  the 
speed  is  to  be  limited  to  fifteen  miles  per  hour.'' 

This  is  the  whole  foundation  of  the  alleged  consti- 
tutional question. 

This  alleged  constitutional  question  was  not  timely 
raised  in  this  case.  Questions  of  this  character  must 
come  in  at  the  first  open  door.  This 
Question!  ^"*  alleged  constitutional  question  is  an  after- 
thought, bom  of  an  adverse  judgment.  In 
this  case,  the  plaintiff  predicated  his  right  of  recovery 
(as  one  ground  thereof)  on  an  ordinance  which  limited 
the  rate  of  street-car  speed  in  Webb  City  to  six  miles 
per  hour.  This  ordinance  was  set  out  in  haec  verba 
in  the  petition.  When  duly  served,  as  it  was,  the  de- 
fendant was  called  upon  to  answer  this  petition  and 
all  parts  thereof.  The  binding  character  of  the  ordi- 
nance pleaded  by  plaintiff  was  a  matter  for  the  defend- 
ant to  have  considered  in  the  preparation  of  its  answer. 
If  the  ordinance  pleaded  in  the  petition  involved  any 
contract  rights  of  the  defendant,  it  was  the  duty  of  the 
defendant  to  embody  that  defense  in  its  answer.  If  the 
ordinance  was  not  applicable  to  defendant,  it  should 
have  so  pleaded.  In  other  words,  the  first  open  door 
for  the  alleged  constitutional  question  was  in  the 
answer.  We  shall  not  cite  the  numerous  cases.  It  is 
suflBcient  to  say  that  when  a  constitutional  question  can 
be  raised  by  answer,  it  is  untimely,  and  taken  as  waived, 
if  not  then  raised.  Such  has  been  the  uniform  holding 
of  this  court.  We  doubt  whether  the  matter  complained 
of  is  in  fact  a  constitutional  question.  But  we  need  not 
encumber  this  opinion  with  a  discussion  of  that  ques- 
tion. It  was  not  raised  in  time  and  that  takes  it  out 
of  the  case.  The  cause  is,  therefore,  transferred  to  the 
Springfield  Court  of  Appeals  for  determination.  All 
concur. 
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BAXTER  SHEMWELL,  Appellant  v.  W.  A.  BETTS 

et.  al. 

Division  One,  March  2,  1915. 

JUDGMENT  BY  DEFAULT:  Against  Non-Resident:  Notice 
by  Publication:  Title  to  Land.  Jurisdiction  in  a  suit  to  quiet 
title  to  land,  brought  in  the  circuit  court,  is  obtained  by  publica- 
tion regularly  made  and  directed  to  a  non-resident,  under  the 
statute  (Sec.  1707,  R.  S.  1909);  and  a  judgment  rendered  by 
default  against  such  non-resident  after  such  default  and  with- 
out his  actual  knowledge,  divesting  the  title  out  of  him,  though 
the  records  of  the  county  at  the  time  the  suit  was  brought 
showed  title  in  him,  is  unassailable  by  a  subsequent  suit  in 
equity  cm  any  ground  that  he  might  have  interposed  as  a  de- 
fense therein,  unless  he  was  prevented  from  making  said  de- 
fense by  the  fraud  of  the  plaintiff,  unmixed  with  any  negligence 
on  his  part. 

Held,  by  WOODSON,  J.,  that  it  is  not  correct  to  say  that  notice 
by  publication  regularly  made  gives  to  the  circuit  court  "as 
much  jurisdiction  over  the  persons  of  non-residents  as  if 
they  were  personally  served  with  process,"  but  that  a  suit 
to  quiet  title  is  a  proceeding  in  rem,  which  does  not  re- 
quire perscmal  service,  and  notice  by  publication  does  not 
give  the  court  jurisdiction  over  the  person  of  the  non- 
resident defendant,  but  simply  notifies  him  to  appear,  and 
if  he  chooses  not  to  do  so  but  permits  judgment  by  default 
to  go  against  the  res,  he  can  never  again  be  given  the 
opportunity  by  suit  in  equity  to  litigate  the  questions  in- 
volved in  the  default  judgment,  unless  it  was  obtained  by 
fraud  upon  the  court  concocted  by  the  plaintiff  therein. 

Appeal   from   Oregon   Circuit    Court. — Hon.    W.   N. 
Evans,  Judge. 

Affirmed. 

E.  P.  Dorris  for  appellant 

The  proposition  is,  does  plaintiff's  petition  state 
a  cause  of  action?  Defendants  filed  a  demurrer  to 
plaintiff's  amended  petition  which  admits  that  its  alle- 
gations are  true.    Breimeyer  v.  Starr  Bottling  Co.,  136 
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Mo.  App.  84.  The  petition  states  a  cause  of  action  to  set 
aside  a  judgment  purporting  to  quiet  the  title  to  the 
premises  involved  and  described  in  said  petition  and 
which  said  judgment  was  obtained  in  a  manner  which 
cannot  be  upheld  in  equity.  Tapana  v.  Shaffrey,  97 
Mo.  App.  337;  Golden  v.  Whiteside,  109  Mo.  App.  523; 
Johnson  v.  Chilton,  111  Mo.  App.  244;  Davidson  v. 
Real  Estate  Co.,  226  Mo.  1;  Howard  v.  Scott,  225  Mo. 
685;  Collier  v.  Easton,  2  Mo.  145;  Miles  v.  Jones,  28 
Mo.  87;  Payne  v.  Oshea,  84  Mo.  129;  Bresnehen  v. 
Price,  57  Mo.  422;  Lee  v.  Hannon,  84  Mo.  App.  157; 
Smith  V.  Taylor,  78  Mo.  App.  630;  Wonderly  v.  Lafay- 
ette Co.,  150  Mo.  635;  Smoot  v.  Judd,  161  Mo.  673; 
State  ex  rel.  v.  Englemann,  86  Mo.  562.  Plaintiff  al- 
leges that  he  is  the  owner  of  said  premises  and  is  hold- 
ing under  two  valid  tax  deeds  duly  recorded  more  than 
three  years  before  the  said  judgment,  and  that  plaintiff  * 
in  said  suit  not  having  commenced  his  action  within 
three  years  from  the  time  of  recording  the  tax  deeds 
is  barred.  R.  S.  1909,  sec.  11506a.  Plaintiff  further 
alleges  that  to  permit  said  judgment  to  stand  and 
thereby  obtain  the  title  to  said  premises  and  deprive 
plaintiff  of  his  property,  would  be  taking  property 
without  due  process  of  law.  Constitution,  art.  2,  sec. 
30. 

STATEMENT. 

Appellant  (plaintiff  below)  filed  an  amended  peti- 
tition  on  the  17th  of  October,  1911,  in  the  circuit  court 
of  Oregon  county,  Missouri,  to  which  certain  persons 
to  whom  one  J.  D.  Brooks  made  a  conveyance  of  a 
quarter  section  of  land  in  said  county  were  made  de- 
fendants, together  with  certain  incumbrancers  of  said 
land.  The  gravamen  of  plaintiff's  petition  is  that  he, 
a  non-resident  of  the  State  of  Missouri,  was  the  owner 
of  said  quarter  section  of  land  to  which  he  had  ac- 
quired title  under  two  tax  deeds ;  that  after  the  record- 
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ing  of  said  deeds  to  him,  the  said  J.  D.  Brooks,  who 
had  a  deed  to  said  premises,  caused  the  same  to  be 
recorded  with  knowledge  of  plaintiff's  rights  under  the 
tax  deeds. 

Plaintiff  further  states  that  the  said  Brooks 
brought  an  action  to  quiet  the  title  to  said  premises  to 
which  plaintiff  and  oth6r  persons  were  made  defend- 
ants in  July,  1904 ;  that  plaintiff  was  served  by  publi- 
cation, but  made  default,  having  no  actual  knowledge 
of  the  pendency  of  said  suit;  that  said  suit  ripened 
into  a  judgment  decreeing  the  title  to  said  premises  to 
be  in  said  J.  D.  Brooks. 

Plaintiff's  petition  further  alleges,  to-wit: 

**That  this  plaintiff  long  before  said  suit  to  quiet 
title  was  instituted  and  disposed  of  and  since  that  time 
up  to  the  year  1909  has  continuously  paid  all  taxes  on 
said  premises.  Plaintiff  further  states  that  in  order 
to  obtain  said  judgment  purporting  to  quiet  the  title 
to  said  premises  said  J.  D.  Brooks  then  represented 
and  claimed  that  he  was  the  true  legal  and  equitable 
owner  thereof  and  had  the  true  fee  simple  title  thereto, 
when  in  truth  and  in  fact  he  was  not  the  owner  thereof 
and  did  not  have  the  true  title  to  said  premises,  but 
such  fact  was  withheld  from  the  court  and  the  court 
was  thereby  imposed  upon  and  misled  and  deceived  and 
such  conduct  operated  as  fraud  in  the  very  procure- 
ment of  said  judgment,  which  would  not  and  should  not 
have  been  rendered  in  good  conscience  and  equity. 

**  Plaintiff  further  states  that  to  permit  said  judg- 
ment to  stand  and  thereby  vest  said  J.  D.  Brooks  with 
the  title  to  said  premises  through  its  force  and  effect 
and  divest  this  plaintiff  of  his  right,  title  and  interest 
in  said  premises  should  in  actual  operation  and  effect 
amount  to  taking  plaintiff's  property  without  due  proc- 
ess of  law. 

**That  said  judgment  purporting  to  quiet  the  title 
to  said  premises  in  plaintiff  in  said  suit  is  null  and 
void  and  passed  no  title  to  said  J.  D.  Brooks  to  said 
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premises  and  he  had  no  title  to  said  premises  at  the 
time  he  obtained  said  judgment.** 

Plaintiflp  proferred  to  pay  to  the  defendants  the 
reasonable  amount  of  any  improvements  which  they 
had  made  on  the  premises  purchased  by  them  from  the 
said  J.  D.  Brooks,  and  concluded  with  the  prayer  to 
set  aside  the  judgment  of  the  circuit  court  in  favor  of 
said  J.  D.  Brooks  and  all  transactions  thereunder  and 
subsequent  conveyances  by  him  of  the  land  therein  de- 
scribed. To  this  petition  the  defendants  demurred, 
for  the  reason  that  it  did  not  state  facts  suflScient  to 
constitute  a  cause  of  action. 

After  argument,  the  demurrer  was  sustained, 
plaintiflp  given  leave  to  amend,  which  he  declined  to  do, 
but  stood  upon  his  petition. 

Wherefore,  it  was  dismissed,  and  an  appeal  duly 
taken  to  this  court. 

OPINION. 

BOND,  J.  (After  stating  the  facts  as  above.) — The 
allegations  of  the  petition  in  this  case  disclose  that  the 

circuit  court  of  Oregon  county  obtained 
Judgment  jurisdiction  in  the  former  action  brought 
NotkjV*by*'  against  plaintijff  to  quiet  the  title  to  the 
Publication.      land  by  publication  prescribed  by  statute 

in  suits  against  non-residents.  [R.  S.  1909, 
sec.  1707.]  In  cases  falling  within  the  purview  of  that 
statute,  and  where  it  is  strictly  complied  with,  a  court 
of  general  jurisdiction  in  the  classes  of  cases  men- 
tioned in  the  statute  obtains  as  much  jurisdiction  over 
the  persons  of  non-residents  upon  a  publication  regu- 
larly made  as  if  they  were  personally  served  with  proc- 
ess. This  has  been  too  long  the  settled  rule  in  this 
State  to  be  further  questioned.  Under  the  statements 
contained  in  the  petition  in  this  case,  the  suit  in  which 
plaintiff  was  served  by  publication  was  one  which  fell 
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within  the  class  specified  in  the  statute  which,  among 
others,  embraces,  to-wit: 

**And  in  all  actions  at  law  or  in  equity,  which 
have  for  their  immediate  object  the  enforcement  or 
establishment  of  any  lawful  right,  claim  or  demand  to 
or  against  any  real  or  personal  property  within  the 
jurisdiction  of  the  court." 

An  action  to  quiet  title  undoubtedly  is  compre- 
hended within  the  above  quoted  terms.  The  circuit 
court  therefore  in  the  suit  brought  by  Brooks  had 
jurisdiction  of  the  subject-matter  and  of  the  person 
of  the  present  plaintiff,  the  defendant  there,  in  the 
mode  provided  by  statute  for  obtaining  jurisdiction 
against  non-resident  defendants.  This  being  so,  its 
judgment  in  that  action  is  unassailable  by  a  bill  in 
equity  except  for  fraud  in  the  very  procurement  of  the 
judgment  itself.  None  of  the  allegations  in  plaintiff's 
petition  in  the  present  case  disclose  that  the  judgment 
in  the  former  suit  was  fraudulently  concocted.  The 
allegations  in  the  present  action  tend  to  show  many 
groimds  upon  which  plaintiff  might  have  defended  the 
former,  but  it  has  been  uniformly  held  that  the  judg- 
ment of  a  court  of  competent  jurisdiction  having  the 
jurisdiction  of  the  cause  and  the  parties,  cannot  be 
upset  by  a  subsequent  suit  in  equity  on  any  ground 
which  might  have  been  interposed  as  a  defense  to  the 
former  action,  unless  the  party  entitled  to  such  de- 
fense has  been  prevented  from  making  use  of  it  by 
the  fraud  of  his  adversary,  unmixed  with  any  negli- 
gence on  his  part.  This  principle  has  been  recently 
reaffirmed  in  a  case  containing  a  full  citation  of  the 
authorities  in  this  State.  [McDonald  v.  McDaniel, 
242  Mo.  1.  c.  176,  and  cases  cited.] 

Our  conclusion  is  that  there  was  no  error  in  the 
ruling  of  the  learned  trial  court  in  sustaining  the  de- 
murrer to  plaintiff's  petition.  The  judgment  herein 
is  aflSrmed.  All  concur,  Woodson,  J.,  in  a  separate 
opinion. 
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WOODSON,  J.  (Concurring  in  result,  but  dis- 
senting as  to  some  of  the  language  used.)— On  page 
three  of  my  learned  associate's  opinion 
Personal  it  is  in  suhstance,  if  not  literally  stated, 

NoticcTby  *^^*  notice  to  the  defendant,  a  non-resi- 
Pubiication.  dent,  by  publication,  gave  the  circuit 
court  of  Oregon  county  **as  much  juris- 
diction over  the  persons  of  non-residents  upon  publi- 
cation regularly  made,  as  if  they  were  personally 
served  with  process.'^ 

While,  if  read  in  connection  with  the  facts  of  this 
particular  case,  which  it  should  be,  there  would  be  no 
grounds  for  misunderstanding,  but  often  both  the 
bench  and  bar  give  effect  to  the  general  language  used 
by  the  court,  regardless  of  the  limitations  which  should 
accompany  the  same,  as  shown  by  the  facts  of  the  case 
when  carefully  read. 

Now,  the  truth  of  the  matter  is,  that  in  the  case  of 
Brooks  vs.  the  plaintiff  here  and  others,  referred  to  by 
my  learned  brother,  in  this  case,  was  nothing  more  or 
less  than  a  proceeding  in  rem  to  quiet  title  (which  did 
not  require,  in  that  case,  personal  service),  nor  did  it 
give  the  circuit  court  of  Oregon  county  jurisdiction 
over  the  person  of  Shemwell,  one  of  the  defendants 
there  and  the  plaintiff  here,  as  that  word  is  generally 
used  in  legal  parlance.  He  was  simply  notified  to  ap- 
pear, if  he  saw  proper  to  so  do,  and  defend  that  case ; 
but  if  he  deemed  it  wise  to  remain  away  and  let  judg- 
ment go  by  default  against  the  res — the  land — then 
the  courts  of  this  State,  at  least,  will  never  again  give 
him  another  opportunity  to  litigate  the  questions  in- 
volved in  such  default  case. 

The  question  as  to  what  effect  has  a  judgment  ren- 
dered by  default  against  a  non-resident  defendant  upon 
publication,  has  attracted  the  attention  not  only  of  the 
courts  of  this  State,  but  of  many,  if  not  all  of  the  courts 
of  last  resort  in  most  of  the  other  States  and  of  the 
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United  States.  While  there  is  a  great  conflict  among 
them,  yet,  if  critically  read  and  considered,  I  believe 
the  greatest  confusion  among  them  has  grown  out  of 
the  fact  that  guarded  language  has  not  at  all  times 
been  used  in  dealing  with  the  question  of  jurisdiction 
acquired  over  the  person  of  non-residents  by  publica- 
tion, and  the  character  of  judgment  (the  incident 
thereof)  that  may  or  may  not  be  rendered  thereon.  If 
the  decree  is  to  affect  the  res  only,  then  it  is  valid,  that 
is,  if  it  imposes  no  personal  obligations  upon  the  non- 
resident over  and  above  debarring  him  of  any  future 
right  to  litigate  the  questions  involved  in  that  case, 
affecting  the  res;  but  if  the  judgment  should  go  fur- 
ther and  impose  any  personal  obligation  upon  or  de- 
mand of  any  kind  against  the  defendant  therein,  then 
under  both  the  State  and  Federal  constitutions  that 
excess  would  be  absolutely  null  and  void ;  and  may  be 
attacked  collaterally  or  otherwise. 

With  the  limitations  herein  suggested  I  fully  con- 
cur in  Brother  Bond's  opinion. 


ELLA  M.  FERGUSON,  Appellant,  v.  CHARLES  D. 
COMFORT  and  LOUIS  NOLTE,  Sheriff  of  City 
of  St.  Louis. 

Division  One,  March  2,  1915. 

1.  APPELLATE  JURISDICTION:  How  Determined.  In  deter- 
mining appellate  jurisdiction,  the  court  Is  not  restricted  to  the 
amount  claimed  in  the  petition,  but  will  go  into  the  whole 
record  and  from  that  determine  the  amount  in  dispute. 


:  Replevin:  Judgment  and  Damages:  Waiver.    Where 

Judgment  for  $6000  for  debt  was  rendered  and  ezecuticm  levied 
on  personal  property,  and  the  judgment  debtor's  wife  claimed 
the  property  as  her  own  and  brought  suit  in  replevin  against 
the  judgment  creditor  and  the  sheriff,  wherein  she  asked  for 
possession  of  the  property  and  damages  in  the  sum  of  $5000, 
and  the  jury  found  that  plaintiff  was  not  entiUed  to  the  pos- 
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session  of  the  property  and  assessed  In  favor  of  the  sheriff  the 
value  thereof,  at  $6000,  and  one  cent  damages,  and  plaintiff 
at  the  trial  made  a  clear  disclaimer  as  to  damages,  the  appeal 
is  to  the  Court  of  Appeals;  and,  thou^  her  disclaimer  of  dam- 
ages at  the  trial  was  not  wholly  unequivocal,  yet,  if  on  appeal 
her  hrief  shows  a  clear  abandonment  of  any  claim  for  damages, 
the  amount  in  dispute  is  $6000.01,  and  the  Supreme  Court  does 
not  have  Jurisdiction. 

Appeal   from   St.   Louis    City    Circuit    Court. — Hon. 
George  C.  Hitchcock,  Judge. 

Tbansferred  to  St.  Louis  Court  op  Appeals. 

Zachritz  S  Zachritz  and  Harmon  J.  Bliss  for  ap- 
pellant. 

William  F.  Smith  and  Henry  Higginhotham  for 
respondents. 

GRAVES,  P.  J. — ^Action  in  replevin.  Judgment 
for  defendants,  and  plaintiff  appeals.  Charles  D.  Com- 
fort, one  of  the  defendants  herein,  had  a  judgment  in 
the  St.  Louis  Circuit  Court  against  John  W.  Baker  and 
J.  E.  North  for  $5132.25,  bearing  interest  at  the  rate  of 
eight  per  cent.  On  this  judgment  Comfort  procured 
execution,  which  was  placed  in  the  hands  of  defendant 
Nolte,  then  sheriff  of  the  city  of  St.  Louis,  for  execu- 
tion. Nolte  levied  upon  the  property  described  in  the 
replevin  petition  in  this  case.  Plaintiff,  now  Ella  M. 
Ferguson,  then  Ella  M.  Baker,  made  claim  to  the  prop- 
erty, which  is  herein  involved,  and  which  had  been 
levied  upon  as  the  property  of  the  execution  debtor 
Jno.  W.  Baker.  The  present  plaintiff  was  then  the 
wife  of  John  W.  Baker,  but  was  afterward  divorced, 
and  later  became  Ella  M.  Ferguson  by  remarriage. 
Upon  the  receipt  of  the  claim  made  by  Ella  M.  Baker, 
now  Ella  M.  Ferguson,  the  defendant  Nolte  notified 
said  Comfort,  now  his  codefendant,  of  such  claim,  and 
Comfort  with  proper  sureties  executed  an  indemnifying 
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bond  in  the  stun  of  $12,000,  which  was  accepted  by 
Nolte,  the  sheriflf.  The  dieriflf  declined  to  receive  and 
accept  a  claimant's  bond  tendered  by  Mrs.  Baker,  and 
was  about  to  sell  the  property  when  this  replevin  suit 
was  filed.  In  the  petition  for  replevin  the  plaiiitiff 
charges  the  value  of  the  property  to  be  $6000,  and  also 
further  says: 

**And  that  afterwards  on  the  same  day  defendants 
wrongfully  took  said  property  from  the  possession  of 
plaintiff  and  still  unjustly  detain  the  same  at  the  city 
and  State  aforesaid,  to  plaintiff's  damage  in  the  sum 
of  five  thousand  dollars. 

**  Wherefore,  plaintiff  prays  judgment  against  de- 
fendants for  the  recovery  of  the  possession  of  said 
goods  and  chattels,  and  $5600  damages  for  the  taking 
and  detention  thereof  and  all  injuries  thereto.'* 

Plaintiff  gave  a  replevin  bond,  with  sureties,  in 
the  sum  of  $12,000.  Upon  trial  had  the  following  judg- 
ment, omitting  the  description  of  the  property,  was 
entered: 

**Now,  again  at  this  day  come  the  parties  hereto 
by  their  respective  attorneys  and  again  come  the  jury 
heretofore  impaneled  and  sworn  herein,  and  there- 
upon the  trial  of  this  cause  again  progressed  and  being 
finished,  the  jurors  aforesaid,  upon  their  oatha  afore- 
said, say: 

*  *  We  the  jury  find  the  issues  in  favor  of  the  defend- 
ants; and  we  further  find  that  at  the  time  of  the  insti- 
tution of  this  suit  the  plaintiff  was  not  entitled  to  the 
possession  of  the  personal  property  in  the  petition 
described  and  seized  under  the  writ  of  replevin  in  this 
suit;  and  we  further  find  that  at  the  institution  of  this 
suit  the  defendant,  Louis  Nolte,  Sheriff  of  the  City  of 
St.  Louis,  was  entitled  to  the  possession  of  said  per- 
sonal property;  and  we  assess  in  favor  of  the  defendant, 
Louis  Nolte,  Sheriff  of  the  City  of  St.  Louis,  the  value 
of  said  personal  property  at  the  sum  of  six  thousand 
dollars;  and  we  assess  in  favor  of  the  defendant,  Louis 
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Nolte,  Sheriff  of  the  City  of  St.  Louis,  the  damages 
by  him  sustained  for  the  taking  and  detention  of  said 
personal  property  at  the  sum  of  one  cent.  We  further 
find  that  the  defendant,  Charles  D.  Comfort,  was  not  in 
possession  or  control  of  said  personal  property  at  the 
time  of  the  institution  of  this  suit  or  at  the  time  of  the 
seizure  thereof  under  the  writ  of  replevin. 

**P.  G.  Murray,  Foreman. 

*'It  is  therefore  upon  the  finding  of  the  jury  as 
aforesaid  considered  and  adjudged  by  the  court  that 
the  plaintiff  take  nothing  by  her  suit  in  this  behalf  and 
that  the  defendant,  Louis  Nolte,  Sheriff  of  the  City  of 
St.  Louis,  do  have  and  recover  of  the  plaintiff  the  per- 
sonal property  delivered  to  her  by  the  coroner  of  the 
city  of  St.  Louis  under  the  order  of  delivery  in  this 
cause  and  described  in  the  plaintiff's  petition  herein 
as  follows,  to- wit:    .    .     . 

**0r  at  the  election  of  the  said  defendant  Louis 
Nolte,  Sheriff  of  the  City  of  St.  Louis,  he  have  and 
recover  of  the  plaintiff  and  of  John  H.  Vette  and  H.  C. 
Orote,  sureties  on  the  replevin  bond  herein,  the  sum 
of  six  thousand  dollars,  the  assessed  value  thereof, 
and  also  have  and  recover  of  said  plaintiff  and  John  H. 
Vette  and  H.  C.  Grote  said  sureties,  the  sum  of  one 
cent  for  his  damages  for  the  taking  and  detention  of 
said  property,  together  with  his  costs  and  charges 
herein  expended.  And  it  is  further  considered  and  ad- 
judged by  the  court  that  the  defendant,  Charles  D. 
Comfort,  go  hence  without  day  and  recover  of  plain- 
tiff his  costs  herein  expended  and  that  execution  issue 
in  conformity  with  this  judgment.  Verdict  and  instruc- 
tions filed.'* 

From  this  judgment  the  plaintiff  appealed  to  the 
St.  Louis  Court  of  Appeals  and  her  said  appeal  has 
been  by  that  court  transferred  to  this  court  upon  the 
ground  that  more  than  $7500  was  involved  in  the  con- 
troversy. An  examination  of  the  record  shows  that 
plaintiff  offered  no  evidence  as  to  the  alleged  $5000 
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damage.  In  the  record,  however,  we  find,  among  other 
matters,  the  following: 

''The  witness  testified  that  all  the  articles  men- 
tioned in  plaintiff's  petition  were  either  given  to  her  or 
purchased  by  her  with  her  own  money  or  with  money 
given  to  her  by  her  husband  for  her  own  use,  giving 
the  details  as  to  each  particular  article  mentioned  in 
plaintiff's  petition;  stating  if  a  gift,  by  whom  given  and 
when,  or  if  a  purchase  made  by  her,  when  and  where 
made. 

''Witness  stated  that  the  chattels  mentioned  in 
the  petition  were  levied  on  by  the  sheriff  on  July  12,. 
1907.  Sheriff  did  not  take  them  away,  but  had  pos- 
session until  witness  obtained  possession  under  the 
order  of  delivery  in  this  cause. 

"Witness  stated  that  the  title  to  the  chattels  re- 
mained the  same  up  to  the  time  the  levy  was  made  on 
July  12,  1907,  and  remained  the  same  up  to  the  time 
she  got  the  chattels  back  under  the  writ  of  replevin. 
The  chattels  remained  in  the  house  all  the  time  up  to 
the  time  they  were  turned  back  to  her.  The  chattels 
were  in  the  same  condition  when  witness  got  them  back 
under  the  writ  of  replevin  as  when  the  levy  was  made. 

' '  Mr.  Zachritz :  I  am  going  to  follow  it  up  anyhow 
by  showing  their  [the  chattels']  condition.  That  is  the 
purpose  of  it.  Just  to  accommodate  Mr.  Smith  and 
shorten  this  matter,  I  will  state  that  we  are  going  to 
show,  if  we  can,  that  these  chattels  were  in  substantially 
the  same  condition  at  the  time  this  levy  was  made  at 
the  time  they  were  returned  under  the  writ  of  replevin^ 
and  at  the  time  of  this  trial  and  during  all  that  time. 

' '  Mr.  Smith :  For  the  purposes  of  this  case,  and  in 
order  to  shorten  the  matter,  we  will  admit  that  it  may 
be  a  matter  of  record." 

Plaintiff  urges  sundry  errors  in  instructions  given^ 
and  in  the  exclusion  of  evidence,  as  well  as  other  mat- 
ters.   We  have  first  the  question  of  our  jurisdiction^ 
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and  if  we  concjude  that  such  we  have,  then  the  errors 
assigned.    This  sufficiently  states  the  case. 

I.  The  Court  of  Appeals  held  that  we  had  juris- 
diction of  this  case,  because  the  plaintiff  had  appealed 

from  the  judgment  in  favor  of  Comfort, 

Appellate  ^®  ^^^  ^®  from  the  judgment  against 

Jurisdiction:     plaintiff  and  in  favor  of  Nolte.    It  is  clear 

ep  ev  n.  ^^^^  ^^  Nolte  had  a  judgment  against 

plaintiff  for  $6,000.01,  all  told,  that  an  ap- 
peal from  that  judgment  conferred  no  jurisdic- 
tion in  this  court.  But  says  the  Court  of  Appeals 
the  judgment  in  favor  of  Comfort  involved  more. 
That  as  to  such  judgment  the  amount  involved  is 
the  amount  claimed  in  the  petition,  i.  e.,  prop- 
erty of  the  value  of  $6000  and  damages  in  the  sum 
of  $5000.  It  is  true  that  where  the  defendant 
secures  a  verdict  below,  the  amount  claimed  in  the 
petition  of  the  plaintiff  usually  fixes  the  appellate  juris- 
diction, but  this  does  not  prevent  the  court  from  going 
to  the  whole  record,  and  from  that  determining  the 
actual  amount  in  dispute.  Originally  the  plaintiff,  as  to 
both  Comfort  and  Nolte,  claimed  $6000  in  property  and 
$5000  in  damages.  These  sums  might  be  said  to  fix  the 
appellate  jurisdiction  in  the  appeal  as  to  Comfort,  if  the 
record  does  not  elsewhere  show  that  plaintiff  waived 
a  portion  of  the  claim.  She  comes  very  nearly  doing 
so,  when  the  agreement  was  made  as  to  the  condition 
of  the  goods  at  the  different  dates  mentioned  in  the 
stipulation  which  we  have  set  out  in  the  record.  In 
other  words  it  looks  as  if  she  was  not  persisting  in  her 
claim  of  $5000  for  the  taking  and  detention  of  the  prop- 
erty. Had  the  record  showed  a  clear  disclaimer  as  to 
these  damages  (and  it  comes  very  near  so  doing)  there 
would  be  no  jurisdiction  here — taking  the  whole  record. 
She  practically  admits  of  record  that  these  damages 
are  but  nominal,  to  say  the  most.  What  she  says  in  the 
record  amounts  to  this,  '*I  sued  for  $5000  damages  for 
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the  taking  and  detention  of  these  goods,  but  I  now  saj 
that  the  goods  were  of  the  same  value  all  the  time  and 
there  has  been  no  substantial  damage/^  It  is  a  prac- 
tical admission  in  open  court  that  her  claim  for  dam- 
ages was  imaginary  rather  than  substantial.  When  she 
made  this  admission  she  eliminated  that  item  as  a  mat- 
ter of  contest. 

n.  That  the  plaintiff  abandoned  this  claim  of 
$5000  is  fully  demonstrated  by  the  further  record  in 
the  case.  First,  there  is  no  evidence  of  damage  in  the 
case.  Secondly  no  such  question  is  presented  by  the 
briefs  there.    Here  are  the  points  made  in  the  briefs: 

**  (1)  So  also  it  was  the  right  of  plaintiff  to  show 
by  competent  evidence  any  fact  throwing  light  upon 
the  actual  value  of  the  property  at  the  time  of  the 
trial,  and  it  was  reversible  error  to  exclude  evidence 
showing  that  the  plaintiflf  based  her  averment  of  value 
upon  the  purchase  price;  and  that  such  purchase  price 
could  not  be  realized  upon  the  property,  and  was  not 
the  true  value  thereof. 

**  (2)  The  rule  of  law  that  the  assessment  of  value 
of  the  property  must  be  as  of  the  date  of  trial  and  not 
of  the  caption  is  not  changed  by  the  fact  that  the  plain- 
tiflf in  the  replevin  has  by  any  averment  of  her  petition, 
assigned  a  particular  value  to  the  property,  nor  is  such 
plaintiflf  conclusively  bound  by  such  averment  for  the 
following  reasons. 

**  (3)  To  arrive  at  the  true  value  of  the  interest 
of  the  plaintiflf  in  the  replevin  in  the  property  at  the 
time  of  trial,  it  is  competent  to  show  that  such  interest 
is  subject  to  the  lien  of  a  mortgage,  and  to  show  the 
amount  of  that  mortgage,  and  it  was  reversible  error 
to  exclude  evidence  tending  to  show  such  facts. 

**It  was  improper  and  unjust  to  assess  against 
plaintiflf  the  full  value  of  the  property  unaffected  by 
what  she  owed  the  mortgagefe^  Vette,  and  had  con- 
veyed the  property  to  secure. 
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**(4)  The  mortgagee  of  the  chattels  in  question 
was  a  proi)er  party  to  the  suit,  and  it  was  error  for  the 
court  to  refuse  to  permit  him  to  be  joined  as  a  party 
defendant. 

*  *  A  plaintiff  may  make  any  person  a  defendant  who 
has  or  claims  an  adverse  interest  in  the  controversy, 
or  who  is  a  necessary  party  to  a  complete  determination 
of  the  questions  involved  therein* 

**  (5)  The  defendant  Nolte,  sheriff  of  the  city  of 
St.  Louis,  had  only  a  special  interest  in  the  chattels 
in  question,  to  the  extent  of  the  execution  in  hands, 
and  it  was  error  to  assess  the  value  of  the  chattels  in 
his  favor  in  any  larger  sum  than  the  amount  of  his 
execution.'' 

So  that  it  clearly  appears  that  plaintiff  was  not 
insisting  that  she  was  entitled  to  $6000  in  property  and 
$5000  in  damages  in  the  St.  Louis  Court  of  Appeals. 
She  had  abandoned  the  damage  portion  of  her  case 
in  the  circuit  court,  as  above  indicated,  and  she  makes 
no  claim  in  the  briefs  as  to  that.  She  does  not  even 
complain  of  the  action  of  the  circuit  court  in  dismiss- 
ing Comfort  from  the  case. 

Viewing  this  whole  record,  it  is  clear  the  Court  of 
Apeals  was  in  error  in  transferring  the  case  to  this 
court.  It  is  accordingly  retransferred  to  the  St.  Louis 
Court  of  Appeals  for  determination  upon  its  merits. 
All  concur. 


ALBERT   F.   FRYE,   Appellant,   v.   WILLIAM   C. 
WARREN  et  al. 

Division  One,  March  2,  1915. 

APPELLATE  JURISDICTION:  Agent's  Commissions  for  Selling 
Land.  The  Supreme  Ck>urt  has  no  Jurisdiction  of  an  appeal  from 
a  Judgment  sustaining  a  demurrer  to  plaintifr's  petition  and 
dismissing  his  suit,  brought  against  both  vendors  and  vendee. 
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wherein  he  alleges  that,  as  a  real  estate  agent  in  pursuance  to  a 
contract  with  the  vendors  to  sell  their  land,  he  was  to  receive 
as  his  comi>ensation  all  the  purchase  price  above  $5000,  and 
that  he  did  sell  it  for  $7000,  by  a  binding  contract,  which  both 
vendors  and  vendee  have  repudiated  and  refuse  to  enforce, 
and  asking  for  a  judgment  for  $2000,  and  that  it  be  made  a  lien 
on  the  land.    Said  suit  does  not  involve  title  to  real  estate. 

Appeal    from    Newton    Circuit    Court. — Eon.    Carr 
McNatt,  Judge. 

Transfeebed  to  Spbingfield  Coubt  of  Appeals. 

Albert  Frye  pro  se  and  George  Eubhert  also  for 
appellant. 

Horace  Ruark  and  Frank  L.  Forlow  for  respond- 
ents. 

STATEMENT. 

This  case  was  submitted  on  briefs,  thus  depriving 
us  of  the  benefit  of  an  oral  argument.  The  second 
amended  petition  is  lengthy.  It  states  in  substance 
that  the  plaintiff  is  an  attorney  and  real  estate  agent; 
that  he  was  employed  in  the  latter  capacity  by  Wil- 
liam C.  and  Mary  J.  Warren  to  dispose  of  forty  acres 
of  land  owned  by  them  in  Newton  county,  Missouri; 
that  his  compensation  was  to  be  the  excess  over  five 
thousand  dollars  for  which  he  might  be  able  to  sell  the 
land;  that  he  communicated  this  employment  to 
Thomas  F.  Coyne  at  Joplin,  Missouri,  who  gave  him 
a  check  for  one  thousand  dollars  as  part  payment  for 
the  land,  at  the  rate  of  one  hundred  and  seventy-five 
dollars  per  acre,  and  that  he  executed  the  following 
receipt  to  said  Coyne. 

REC'D  of  T.  F.  COTNE  a  check  for  one  thonsaBd  dollara 
to  bind  the  bargain  for  the  sale  of  southeast  quarter  at  section 
19,  township  27,  range  32  at  $175  per  acre  subject  to  the  right  of 
way.    If  right  of  way  is  a  deed  it  wiU  have  to  be  less  amount  of 
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right  of  way  at  |176  per  acre.  The  balance  to  be  paid  within  ten 
days  or  when  the  title  is  perfect  The  owners  to  furnish  abstract 
of  title.  The  owners  to  make  affidavit  that  the  ground  has  never 
been  drilled  and  to  guarantee  that  farmers  occupying  the  land 
will  permit  of  the  same  being  laid  oft  in  mining  lots  and  mined. 

T.  P.  COTNB, 

W.  C  Wabbbn, 
BIabt  J.  Wabren, 

Owners. 
,  By  A.  P.  Pbtb, 

Their  Agent. 

That  on  the  same  day,  November  22, 1910,  he  pro- 
cured the  following  agreement  from  William  C.  War- 
ren: 

Saginaw,  Newton  Co.,  Mo., 
November  22,  1910. 
•"William  C.  Warren  and  Mary  J.  Warren,  his  wife,  hereby 
acknowledge  the  sale  of  the  southeast  quarter  of  section  19, 
township  27,  range  82,  containing  forty  acres  of  land  in  New- 
ton Ck>.,  Mo.,  to  T.  P.  Ck>yne  for  $5000  by  A.  P.  Prye,  and  the  said 
Coyne  has  drawn  his  check  on  the  Webb  City  Bank  for  f  1000, 
payable  to  W.  C.  Warren,  which  they  acknowledge  the  receipt 
of  same  as  first  payment,  the  balance  of  $4000  to  be  paid  when 
abstract  of  title  is  furnished  showing  perfect  title.  Said  Prye 
is  to  hold  the  $1000  check  as  agent  of  W.  C.  Warren  until  to- 
morrow, when  the  same  is  to  be  deposited  in  some  bank  in 
Joplin  with  the  deed  until  the  abstract  of  title  is  furnished 
showing  title  perfect  as  aforesaid  when  balance  as  aforesaid  is 
to  be  paid  and  deed  and  abstract  delivered. 

W.  C.  Warren. 

A.  P.  Prts. 
Witness:   Henrt  C.  Swope,  J.  P. 

It  is  understood  that  in  case  Marion  Staples,  my  agent, 
has  sold  this  property  today  to  a  bona  fide  purchaser  for  $5000 
and  entered  in  a  written  contract  in  my  name,  then  it  is  at  my 
option  to  terminate  this  agreement  If  he  has  not  sold  it  as 
aforesaid,  I  agree  to  notify  him  early  in  the  morning  and  with- 
draw the  property  from  his  hands  and  close  the  deal  as  per 
this  agreement  Should  Mr.  Staples  refuse  to  terminate  his 
agreement  with  me  on  the  tender  of  his  commission,  then  this 
contract  is  to  be  null  and  void  at  my  option. 

W.  C.  Warren. 

A.  P.  Prye." 

That  pending  the  preparation  of  an  abstract  of 
title,  the  deed  from  Warren  and  wife,  and  the  check 
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from  Coyne,  were  deposited  in  a  bank  for  cross-de- 
livery on  consummation  of  the  transaction.  The  peti- 
tion then  states  that  owing  to  some  hesitation  npon  the 
Warrens'  part  to  go  forward  in  the  matter,  the  plain- 
tiff Frye,  in  Coyne's  name,  brought  suit  in  the  cir- 
cuit court  of  Newton  county  against  them  to  enforce 
the  specific  performance  of  the  contract  and  to  compel 
the  Warrens  to  convey  the  land  on  the  26th  of  Novem- 
ber, 1910.  The  petition  does  not  state  what  became 
of  this  action,  but  the  statement  of  appellant  shows 
that  Mr.  Coyne  interfered  with  him  and  dismissed  the 
suit  which  he  had  brought  in  Mr.  Coyne's  name  in  New- 
ton county.    The  petition  concludes,  to-wit: 

**That  the  said  Warrens,  having  made,  executed 
and  acknowledged  their  warranty  deed  on  November 
22, 1910,  purporting  to  convey  the  said  land  to  the  said 
Coyne,  and  having  made  aflBdavit  that  the  ground  had 
not  been  drilled  over,  and  having  guaranteed  that  the 
farmers  occupying  the  land  would  permit  the  land  to- 
be  laid  out  into  mining  lots  and  mined,  and  they,  the 
said  Warrens,  deposited  the  same  in  the  said  Cunning- 
ham Bank  along  with  an  abstract  of  title  showing  title 
vested  in  the  said  Warrens  perfectly,  and  they  also 
advised  said  Coyne  of  those  facts  and  ojffered  and  ten- 
dered to  him  the  said  deed,  abstract,  aflSdavit,  etc.,  and 
asked  him  to  perform  and  execute  the  said  contract  on 
his  part  and  receive  the  said  conveyance  and  pay  over 
the  said  purchase  money  for  said  land,  this  on  or  about 

the  day  of  ,  1910,  when  the  said  Warrens 

stood  ready  and  able  and  willing  to  carry  out  the  terma 
of  said  contract  on  their  part,  plaintiff  aiding  therein 
and  urging  such  performance  on  both  sides  and  in  his. 
own  interest  and  behalf  on  account  of  his  beneficial  in- 
terest therein  as  aforesaid,  in  pursuance  of  which  the 
said  Warrens  deposited  said  deed  for  Coyne  in  said 
bank. 

**That  then  the  said  Coyne  deferred  and  demurred 
in  his  turn,  having   come    into    communication   with 
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the  forementioned  other  persons  who  were  alleged  to 
have  purchased  said  property  through  another  agent 
of  the  said  Warrens,  daim  of  which  was  untrue  as 
above  mentioned,  the  said  alleged  purchasers  being 
.  .  .  and  the  said  other  agent  being  .  .  .  and 
the  said  alleged  other  purchasers  turning  out  to  be 
friends  and  business  associates  of  the  said  Coyne. 

**That  defendants,  having  in  view  the  advantages 
to  plaintiff  of  the  performance  of  said  contract  of  sale 
as  between  contracting  vendor  and  purchaser,  and  of 
the  advantages  of  defendants  on  the  other  hand  of  not 
performing  said  contract,  in  this,  that  Coyne,  his  asso- 
ciates or  friends  might  by  later  arrangements  obtain 
the  said  property  for  somewhat  less  by  dealing  other- 
wise with  the  said  Warrens,  and  that  they,  the  said 
Warrens,  might  obtain  for  said  property  somewhat 
more  by  such  arrangements  and  dealing — the  defend- 
ants, their  friends,  associates  and  others  unknown  to 
plaintiff,  have  combined,  confederated  and  conspired 
together,  wrongfully  and  fraudulently,  to  deprive  the 
plaintiff  of  his  rights  and  interests  in  the  said  contract, 
land,  sale  money,  proceeds  and  profits,  by  their  acts 
and  doings  in  and  about  the  premises,  all  apparently 
by  independent  and  several  conduct,  yet  concurrently 
to  the  same  end,  by  implied  and  express  mutual  con- 
sent and  combination,  and  said  Coyne  has  repudiated 
and  stopped  payment  of  his  said  $1000  check,  and  de- 
manded its  return. 

**That  defendants,  in  pursuance  of  the  said  com- 
bination, confederation  and  conspiracy,  have  severally 
and  collectively  denied  the  binding  force  of  said  sale 
contract  and  repudiated  the  same  altogether,  under 
sundry  false  and  fraudulent  pretenses  and  contentions, 
against  the  interests,  rights  and  protests  of  plaintiff, 
who  has  a  substantial  and  beneficial  interest  in  the  said 
contract,  in  the  said  land  and  its  proceeds,  being  a 
party,  as  he  was  and  is,  to  the  said  sale  contract,  to  the 
extent  of  $2000  (of  the  contract  price  of  $7000),  due  to 


Digitized  by 


Google 


286        SUPREME  COUBT  OF  MISSOUBI, 

Prye  v.  Warren. 

be  paid  by  said  Coyne  nominally  to  the  Warrens  and 
by  them  turned  over  concurrently  to  plaintiff  for  his 
said  services. 

**That  the  defendants,  for  the  wrongful  purpose 
and  with  the  fraudulent  intent  to  deprive  plaintiff  of 
his  said  contracted  commission  and  compensation, 
have  taken  the  wrongfvl  stand  that  they  are  v/nder  no 
obligation  to,  and  they  wiU  not,  further  perform  said 
contract  or  consv/mmate  said  sale  or  conveyance  to 
any  extent,  without  which  plaintiff  can  have  no  ade- 
quate legal  right  or  remedy  against  either  of  them  for 
the  recovery  of  the  said  $2000. 

**That  concurrently  and  co-operatively  the  defend- 
ants, in  pursuance  of  the  aforesaid  conspiracy  and 
combination,  for  the  accomplishment  of  their  fraudu- 
lent intent  and  design  towards  the  plaintiff  as  afore- 
said, wrongfully  contribute  to  the  defeat  of  plaintiff  in 
his  claim  to  the  said  $2000  of  the  price  of  the  said  prop- 
erty under  said  sale  contract;  that  is  to  say,  the  said 
Coyne  refuses  to,  and  he  will  not  pay  or  stand  re- 
sponsible for  the  purchase  money  for  said  land,  and  the 
said  Warrens  refuse  to  and  will  not  deliver  the  said 
deed  or  convey  said  land  to  or  for  the  use  of  said  Coyne 
in  pursuance  of  the  said  contract  as  negotiated  by 
plaintiff,  though  plaintiff  has  often  demanded  of  them 
each  severally  that  they  do  so,  and  that  they  fully 
execute  and  perform  the  said  contract  altogether,  each 
upon  his  own  part,  and  that  they  pay  the  plaintiff  and 
to  his  use  the  said  sum  of  $2000,  which  they  have  re- 
fused and  yet  refuse  to  do. 

**That  otherwise  than  by  this  suit  plaintiff  has  no 
remedy,  at  law  or  in  equity,  whereby  he  may  in  any- 
wise compel  the  said  defendants,  or  either  of  them,  to 
pay  him  the  said  sum  of  $2000,  or  any  part  thereof,  or 
to  indemnify  him  for  any  loss  or  damage  resulting, 
as  it  very  certainly  will,  from  the  aforesaid  wrongs 
and  injuries  by  their  refusal  to  perform  the  said  con- 
tract or  to  pay  or  provide  for  him  the  said  sum  as  his 
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just  dues  for  his  said  services  under  the  terms  of  his 
employment  and  the  contract  as  aforesaid  and  in  find- 
ing and  producing  a  purchaser  for  and  making  sale  of 
said  property  as  aforesaid. 

**  Plaintiff  prays  that  the  court  adjudge  and  de- 
cree that  the  said  defendants  shall  in  all  things  and 
fully  i>erform  specifically  the  said  contract  of  sale  and 
conveyance  upon  the  one  hand  and  the  purchase  agree- 
ment upon  the  other  hand  to  take  and  pay  the  said 
contract  price  for  the  said  land  and  premises,  viz., 
$7000  in  full  (for  that  he  said  Coyne  has  stopped  pay- 
ment upon  and  repudiated  the  said  check),  and  that 
the  defendants  be  required  and  compelled  to  pay  plain- 
tiff his  share  of  the  said  purchase  money,  viz.,  $2000, 
with  interest  thereon,  and  that  if  for  any  reason  the 
court  find  and  decree  that  defendants  may  be  relieved 
in  any  degree  from  such  full  performance  upon  re- 
nunciation or  waiver  of  the  advantages  thereof  as  be- 
tween themselves,  the  plaintiff  nevertheless  have  and 
recover  his  said  share  of  $2000  upon  due  accounting  of 
the  defendants  therefor,  and  that  the  plaintiff  have  by 
decree  herein  a  first  lien  and  charge  upon  the  said 
land  for  satisfaction  of  his  claim  as  allowed  and  ad- 
judged by  the  court,  and  that  the  plaintiff  have  and  be 
decreed  such  and  all  other  relief  and  remedies  as  the 
court  shall  find  him  entitled  to  in  equity  and  good  con- 
science upon  the  facts  that  shall  be  established  in  the 
case,  together  with  interest  and  costs,  inclusive  of 
damages  for  breach  of  contract  upon  the  part  of  de- 
fendants if  the  circumstances  preclude  the  more  speci- 
fic remedy.** 

Both  Warren  and  wife  and  Thomas  F.  Coyne  were 
made  party  defendants  to  the  above  petition.  They 
demurred  separately  and  the  trial  court  sustained 
their  several  demurrers  and  plaintiff  declining  to  plead 
further  dismissed  his  suit,  from  which  he  has  duly  ap- 
pealed to  this  court. 
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OPINION. 

BOND,  J.  (After  stating  the  facts  as  above.)— It 
is  apparent  from  the  face  of  the  petition  that  we  have 
no  appellate  jurisdiction  of  this  cause. 
JuHtdfction.  The  amount  involved  is  only  two  thou- 
sand dollars.  The  parties  to  the  alleged 
agreement  to  sell  the  land  described  in  the  petition 
have  avowed  their  unwillingness  to  take  any  action 
looking  to  its  enforcement  and  insist  that  they  have 
entered  into  no  binding  obligation  to  sell  and  purchase. 
All  these  facts  appear  in  the  allegations  of  the  petition. 
It  is  a  novel  idea  that  plaintiff,  a  stranger  in  title  and 
interest  to  the  land,  has  a  right  to  come  into  a  court 
of  equity  to  compel  the  owners  to  sell  to  a  party  who 
has  declined  to  buy  and  to  whom  the  owners  have  re- 
fused to  sell  each  upon  the  statement  that  no  binding 
contract  exists  between  them  for  the  transfer  of  the 
title. 

The  case  must  be  transferred  to  the  Springfield 
Court  of  Appeals,  as  not  involving  any  amount  or  any 
question. giving  this  court  appellate  jurisdiction.  For 
tills  reason  we  refrain  from  passing  on  the  action  of 
the  trial  court  in  sustaining  the  demurrers  to  plain- 
tiff's petition  and  relegate  that  question  to  the  proper 
appellate  forum.  The  cause  is  hereby  transferred  to 
the  Springfield  Court  of  Appeals.    All  concur. 
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HENRY  WOODS  et  al.,  Appellants,  v.  J.  HENRY 
JOHNSON. 

Division   One,   March   2,   1915. 

L  PRACTICE:  Law  Case:  Tried  by  Court.  The  findings  of  fact 
in  an  action  at  law  (ejectment)  tried  by  the  court  without  the 
intervention  of  a  jury  rest  upon  the  same  ground  as  to  facts  as 
do  the  verdicts  of  juries,  and  on  appeal  such  findings  will  not 
be  disturbed  if  they  are  supported  by  substantial  evidence,  or 
the  evidence  is  conflicting. 

2.  EJECTMENT:  Government  Corners:  Conflict  in  Evidence. 
Original  comers  as  established  by  the  Government  surveyors, 
if  they  can  be  found,  or  if  the  places  where  they  were  originally 
established  can  be  definitely  determined,  are  conclusive,  with- 
out regard  to  whether  they  were  located  correctly  or  not.  And 
where  defendant  undertook  to  establish  from  the  Government 
field  notes,  monuments  and  living  witnesses  the  location  of  a 
comer  established  by  the  Govemment,  and  plaintiffs  proceeded 
on  the  theory  that  such  comer  was  lost  and  introduced  evidence 
tending  to  show  it  had  been  established  at  a  place  which  showed 
the  land  to  belong  to  them,  and  the  issue  being  which  was  the 
true  Government  comer,  and  the  evidence  as^  to  both  being  sub< 
stantial,  though  much  in  confiict,  a  finding  by  the  trial  court 
sitting  as  a  jury  in  favor  of  defendant  is  conclusive  of  that 
issue  on  appeal. 

Appeal  from  Oregon    Circuit    Court.— Hon.    W.    N. 
Evans,  Judge. 

Affibmed. 

8.  M.  Meeks  and  0.  L.  Haydon  for  appellants. 

(1)  The  order  of  applying  description  of  bound- 
aries is:  First,  to  natural  objects;  second,  to  artificial 
marks;  third,  to  courses  and  distances  given  in  the 
deed.  Whitehead  v.  Eagan,  106  Mo.  236.  (2)  In 
establishing  section  lines,  the  witness  of  trees  and 
monuments  of  the  original  surveys  made  by  the  United 
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States  government,  no  matter  how  inaccurate  they  may- 
be, control  over  more  recent  surveys,  though  the  latter 
may  clearly  show  that  the  former  were  grossly  errone- 
ous. Mayor  of  Liberty  v.  Bums,  114  Mo.  430.  (3) 
Known  and  fixed  monuments  will  control  though  they 
conflict  with  courses  and  distances,  even  where  there 
are  two  fixed  artificial  monuments  in  conflict  with  each 
other  and  both  entitled  to  the  same  credit  and  value  as 
a  monument.  In  such  case  of  ambiguity  the  one  should 
be  taken  which  corresponds  with  the  descriptions  and 
distances.  Ziebold  v.  Foster,  118  Mo.  355.  (4)  The 
primary  object  to  be  attained  in  the  establishment  of 
lost  comers  is  to  put  them,  if  practicable,  in  the  exact 
spot  they  were  put  by  the  Government,  and  this  object 
can  best  be  accomplished  when  all  traces  of  the  corners 
are  gone  and  there  is  no  fixed  monument  called  for,  by 
observing  the  courses  and  distances  called  for  in  the 
field  notes  of  the  original  Government  survey.  Major 
V.  Watson,  73  Mo.  66. 

E.  P.  Dorris  for  respondent. 

So  long  as  the  monuments  placed  upon  the  earth  *s 
surface  by  the  United  States  surveyors  can  be  identi- 
fied, there  are  no  lost  comers,  and  they  control,  no 
matter  what  more  recent  surveys,  by  courses  and  dis- 
tances disclose.  Jacobs  v.  Moesley,  91  Mo.  464;  Knight 
V.  Elliott,  57  Mo.  317.  Measurements  must  yield  to  the 
true  location  controlled  by  the  Government's  monu- 
ments, as  indicated  in  the  records.  Brown  v.  Carthage, 
128  Mo.  10.  A  Government  corner  must  prevail  over 
distances  in  the  ascertainment  of  the  true  line.  Mining 
&  Smelting  Co.  v.  Davis,  156  Mo.  422;  Campbell  v. 
Clark,  8  Mo.  553.  Government  comers  must  prevail 
Major  V.  Watson,  73  Mo.  661;  Carter  v.  Homback,  139 
Mot  238;  Climer  v.  Wallace,  28  Mo.  556;  Mayor  of 
Liberty  v.  Bums,  114  Mo.  426.  Field  notes  of  the 
Government   surveyors   will   control   in   ascertaining 
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location  of  comers  and  bonndary  lines,  even  when  the 
established  comer  by  the  surveyor  cannot  be  found. 
Bradshaw  v.  Edelin,  194  Mo.  640.  Government  surveys 
are  conclusive.  Frederitzie  v.  Boeker,  193  Mo.  229. 
Conflict  between  plat  and  actual  survey  is  controlled 
by  the  survey.  McKinney  v.  Doane,  155  Mo.  289. 
Original  comers  as  established  by  the  government 
surveyors,  if  they  can  be  found,  or  the  places  where 
they  were  originally  established,  if  they  can  be  defi- 
nitely determined,  are  conclusive,  without  regard  to 
whether  they  were  located  correctly  or  not.  5  Cyc. 
873.  The  general  duty  of  a  surveyor  in  instances  like 
this  are  plain  enough;  he  is  not  to  assume  that  a  monu- 
ment is  lost  until  after  he  has  thoroughly  sifted  the 
evidence  and  found  himself  unable  to  trace  it,  and 
exhausted  every  recourse  to  which  surveyors  have  ac- 
cess, as  the  original  Government  surveys  must  gov- 
ern. Stewart  v.  Carlton,  31  Mich.  270;  Diehl  v.  Zanger, 
39  Mich.  601;  Dupont  v.  Sparring,  42  Mich.  492.  The 
evidence  overwhelmingly  supports  the  judgment,  but 
if  the  evidence  in  any  material  particular  is  viewed  as 
conflicting,  the  finding  of  the  trial  court  will  not  be 
disturbed  on  appeal.   Cole  v.  Mueller,  187  Mo.  638. 

GEAVES,  P.  J. — ^Action  in  ejectment  for  a  small 
triangular  strip  of  ground,  embracing  about  ten  acres 
in  section  23,  township  23  north,  range  3  west,  in  Ore- 
gon county.  The  petition  thus  describes  the  disputed 
strip: 

**A  strip  on  the  north  side  thereof  being  a  strip 
described  as  follows,  to-wit:  Beginning  at  a  point 
about  100  yards  south  of  the  northeast  comer  of  said 
section  23,  running  west  on  a  direct  line  to  the  north- 
west comer  of  the  northwest  quarter  of  the  northeast 
quarter  of  said  section  23,  thence  east  along  the  north 
side  of  said  section  to  the  northeast  comer  of  said  sec- 
tion 23,  thence  south  to  the  place  of  beginning.  *  * 
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Ouster  was  alleged  as  of  ** day  of 


1910,*'  damages  claimed  in  the  sum  of  fifty  dollars, 
with  monthly  rents  and  profits  fixed  at  one  dollar  per 
month. 

By  answer  the  defendant  (1)  admitted  that  he  was 
in  possession,  but  denied  all  other  matters  in  the  peti- 
tion claimed,  and  (2)  the  defendant  thus  sayeth: 

**  Defendant  further  answering  says  that  he  is  the 
owner  and  claims  possession  of  the  premises  in  ques- 
tion according  to  the  true  Government  comer  and 
comers  and  survey  by  the  United  States  made  and 
established,  affecting  said  premises  and  has  posses- 
sion of  said  premises  holding  and  claiming  to  the  true 
comers  and  boundary  lines  thereof,  according  to  the 
Government  survey,  exercising  rights  of  ownerdiip  over 
the  same  and  using  it  in  connection  with  his  adjoining 
farm,  of  which  the  land  in  question  forms  a  part,  for 
over  twenty  years.  That  last  May  he  fenced  said  prem- 
ises to  the  Government  comer  and  boundary  line,  and 
has  heretofore  used  the  same  in  connection  with  his 
said  farm  and  exercised  acts  of  ownership  over  the 
same,  and  has  had  more  than  ten  years*  open,  adverse, 
continuous  and  peaceable  possession  of  the  same,  prior 
to  the  filing  of  this  suit;  that  plaintiffs,  and  those  under 
whom  they  claim  said  premises,  have  recognized  the 
same  comers  and  boundary  line  affecting  said  prem- 
ises, for  over  twenty  years,  as  defendant  now  and  has 
always  claimed,  and  partly  fenced  to  the  same  and 
acquiesced  in  the  same  and  are  estopped  to  deny  the 
same  as  the  true  comers  and  boundary  lines  affecting 
said  premises. 

**  Wherefore,  defendant  having  fully  answered, 
asks  to  be  discharged  with  costs.*' 

The  record  shows  no  reply,  but  the  cause  seems  to 
have  proceeded  as  if  one  had  been  filed.  Upon  a  trial 
before  the  court  without  the  intervention  of  a  jury, 
judgment  was  entered  for  defendant  from  which  the 
plaintiff  has  appealed. 
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The  attached  plat  will  show  the  land  in  dispute 
and  help  illustrate  the  subject.  Defendant  claims  that 
the  line  marked  *^Heiskell  line'*  is  the  one  established 
by  the  United  States  Government,  and  plaintiffs  claim 
that  the  ** Simpson  Survey'*  is  the  line  established  by 
the  United  States  Government.  The  case  narrows  to 
this  issue. 
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L    This  is  an  action  at  law  tried  before  the  court 
without  the  intervention  of  a  jury.    In  such  cases  the 
findings  of  the  court  as  to  facts  is  upon  the 
same  plane  as  the  findings  of  a  jury  in  law 
cases,  i.  e.,  that  such  findings  will  not  be  dis- 
turbed upon  appeal  if  they  are  supported  by 
substantial  evidence,  or  the  evidence  is  con- 
flicting.   In  one  of  the  more  recent  cases.  Smith  v. 
Royse,  165  Mo.  1.  c.  657,  Bbace,  P.  J.,  said: 
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**The  case  was  tried  before  the  court  without  a 
jury.  The  declarations  of  law  made  by  the  court  at  the 
close  of  the  case  are  not  excepted  to  or  brought  here, 
and  no  exception  is  taken  to  any  action  of  the  court 
on  the  trial.  The  only  objections  urged  to  the  judg- 
ment on  this  appeal  are  that  the  evidence  did  not  affirm- 
atively show  that  the  plaintiff  was  an  heir  at  law  of 
William  Downey,  who  died  seized  of  the  land,  and  that 
the  damages  are  excessive.  All  the  evidence  in  the 
case  is  brought  here  and  we  are  asked  to  review  it,  and 
upon  it,  we  are  asked  to  find  against  the  circuit  court 
upon  these  two  points  and  reverse  the  judgment. 

**This  is  purely  an  action  at  law,  in  which  we  are 
not  called  upon  to  determine  the  weight  of  the  evidence. 
The  finding  of  the  trial  court  is  final  upon  that  ques- 
tion. [State  ex  rel.  v.  County  Court,  51  Mo.  522; 
Hamilton  v.  Boggess,  63  Mo.  233;  Gaines  v.  Fender,  82 
Mo.  497;  State  ex  rel.  Watson  v.  Harper,  83  Mo.  670; 
Mays  V.  Pryce,  95  Mo.  603;  Bartlett  v.  Kauder,  97  Mo. 
356;  Hahn  v.  Cotton,  136  Mo.  216;  Sutter  v.  Raeder, 
149  Mo.  297;  Zimmerman  v.  Railway  Co.,  156  Mo.  561.] " 

The  same  question  is  likewise  touched  upon  by  the 
same  learned  jurist  in  Comer  v.  Statham,  173  Mo.  1.  c. 
248.  Keeping  in  view  this  doctrine  of  the  law  this  case 
is  much  simplified. 

n.  In  the  case  at  bar,  the  respondent  clearly 
planted  his  claim  to  the  disputed  strip  of  land  upon  the 
fact  of  there  being  clear  evidence  of  the  Government 
comer  of  sections  13, 14,  23,  and  24,  township  23,  range 
3  west,  in  Oregon  county.  By  this  evidence  he  under- 
took to  establish  from  the  Government  field  notes, 
monuments  and  living  witnesses  the  location  of  that 
established  corner.  On  the  contrary,  appellants  pro- 
ceeded as  if  such  comer  was  a  lost  comer,  and  intro- 
duced their  evidence  as  tending  to  show  where  the 
comer  should  be.  This  was  the  battle  line  below,  and 
must  be  the  seat  of  war  here.     If  the  Government 
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comer  was  established  where  respondent's  evidence 
tends  to  show  it  to  have  been  established,  then  the  find- 
ing nisi  was  correct.  This  was  a  question  of  fact  for 
the  court  to  find,  which  was  found  in  favor  of  respond- 
ent. When  so  found  upon  substantial  evidence,  this 
court  will  not,  under  the  authorities  cited  in  our  para- 
graph one  review  the  facts.  The  evidence  of  the  re- 
spondent was  substantial  upon  this  question  and  the 
finding  nisi  is  binding  here.    In  5  Cyc.  873  it  is  said: 

**  Original  comers  as  established  by  the  Govern- 
ment surveyors,  if  they  can  be  found,  or  the  places 
where  they  were  originally  established,  if  they  can  be 
definitely  determined,  are  conclusive,  without  regard 
to  whether  they  were  located  correctly  or  not.'* 

This  doctrine  is  thoroughly  recognized  in  Missouri : 
Campbell  v.  Clark,  8  Mo.  553;  Knight  v.  Elliott,  57 
Mo.  317;  Jacobs  v.  Moseley,  91  Mo.  1.  c.  464;  Granby 
Mining  and  Smelting  Co.  v.  Davis,  156  Mo.  422;  Brown 
V.  City  of  Carthage,  128  Mo.  10 ;  Frederitzie  v.  Boeker, 
193  Mo.  228. 

Reverting  to  the  plat,  which  is  made  a  part  of  the 
statement,  respondent  claims  the  Government  comer 
was  established  at  the  intersection  on  the  Heiskell  line, 
whilst  the  appellant  claims  that  such  Government 
earner  was  or  should  be  at  the  intersection  of  the  Simp- 
son line  or  survey.  Upon  these  two  disputed  ques- 
tions, there  is  much  conflict  of  evidence.  For  respond- 
ent the  evidence  tended  strongly  to  show  that  the 
original  Government  comer  was  at  the  intersection 
on  the  Heiskell  line.  If  that  intersection  was  the  comer 
established  by  the  Government,  then  no  amount  of 
measurements  can  change  it,  and  it  fixes  the  boundary 
line.  In  finding  for  the  respondent  the  trial  court  had 
to  find  that  the  intersection  of  the  Heiskell  line  was  the 
true  and  original  Government  comer.  This  finding  has 
substantial  evidence  in  the  record  to  support  it,  and 
this  court  cannot  interfere  with  such  finding  of  facts. 
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No  instruction  was  asked  or  refused,  and  we  have  the 
simple  question  as  above  indicated.  The  judgment 
must  be  afl5rmed  and  it  is  so  ordered.    All  concur. 


W.  C.  CALLAND  et  al,  Appellants,  v.  CITY  OF 
SPRINGFIELD  et  al. 

In  Banc,  March  3,  1915. 

1.  CONSTITUTION:  A  Harmonloua  CKart.  The  Constitution  of 
Missouri  was  designed  by  its  framers  to  be  a  single,  symmetrical 
and  harmonious  chart  of  goyemment»  free  from  repugnancy  and 
conflict  in  any  of  its  provisions. 


2.  : :  Clatslflcatlon  of  Cities:  Taxation.  The  Con- 
stitution in  requiring  the  General  Assembly  by  general  laws 
to  divide  cities  into  four  classes  and  to  give  each  class  the  same 
powers  and  to  subject  them  to  the  same  restrictions  had  in  view 
their  organization,  and  plainly  referred  to  their  constituent 
agencies  and  governmental  functions;  it  did  not  mean  that  the 
rate  of  taxation  for  mimicipal  purposes  must  be  inflexibly  the 
same  in  all  cities  of  the  class,  whether  or  not  one  city  of  the 
class  might,  because  of  its  population,  be  entitled  to  become  a 
city  of  a  higher  class. 

8.   : :  Cities  of  the  Third  Class:  Rate  of  Taxation. 

There  is  no  conflict  in  the  provision  of  the  Constitution  authoriz- 
ing a  city  having  a  population  of  thirty  thousand  to  levy  taxes 
at  a  rate  not  to  exceed  one  hundred  cents  on  the  one  hundred 
dollars'  valuation,  and  the  other  provision  requiring  the  General 
Assembly  to  divide  the  cities  of  the  State  into  four  classes 
and  to  so  define  their  powers  that  "all  such  municipal  corpora- 
'  tions  of  the  same  class  shall  possess  the  same  powers  and  be 
subject  to  the  same  restrictions."  The  last  provision  does  not 
mean  that  a  city  of  the  third  class,  which  has  a  population 
in  excess  of  thirty  thousand,  cannot  levy  a  tax  of  one  dollar  on 
the  hundred,  simply  because  it  is  and  has  for  many  years  been 
a  city  of  the  third  class,  although  the  statute  sajrs  that  cities 
of  the  third  class  shall  be  those  containing  three  thousand  and 
less  than  thirty  thousand  inhabitants.  The  two  provisions, 
when  read  together,  mean  that  a  city  having  thirty  thousand 
inhabitants  or  more  may  levy  taxes  not  exceed! .  ^  one  hundred 
cents  on  the  hundred  dollars'  valuation,  whatever  class  it  may 
belong  to. 
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4.   :  Rate  of  Taxation:  Vote  of  People:  Ceneue.    Sec.  9248, 

R.  S.  1909,  in  so  far  as  it  undertakes  to  make  a  tax  for  municipal 
purposes  in  excess  of  sixty  cents  on  the  hundred  dollars'  valua- 
tion depend  upon  a  majority  vote  of  the  people  is  unconstitu- 
tional, since  it  is  an  attempt  by  the  Legislature  to  take  away 
a  constitutional  grant  of  power,  and  to  restrict  the  exercise 
thereof.  But  in  so  far  as  it  authorizes  a  census  to  be  taken 
by  the  city  for  the  purpose  of  ascertaining  whether  the  city 
possesses  the  requisite  population  entitling  it  to  impose  a  tax 
of  one  dollar  on  the  hundred,  it  is  constitutional. 

Appeal  from  Greene   Circuit  Conrt—H on.   Chxy  D. 
Kirby,  Judge. 

Affibmed. 

J.  J.  Gideon,  G.  W.  Goad,  H.  T.  Lincoln  and  J.  B. 
Fenton,  Jr.,  for  appellants. 

(1)  The  constitutional  limitations  on  the  rate  of 
taxation  under  section  11,  article  10,  is  self-enforce- 
ing  as  a  limitation  on  taxation,  by  cities.  But  the  Con- 
stitution of  its  own  force  confers  no  power  upon  cities 
to  levy  taxes.  The  taxing  power  in  cities  is  derived 
from  the  General  Assembly,  and  not  directly  from  the 
Constitution.  Constitution,  sec.  1,  art  10;  Brooks  v. 
Schultz,  178  Mo.  222;  Arnold  v.  Hawkins,  95  Mo.  569; 
State  ex  rel.  v.  Van  Every,  75  Mo.  537.  (2)  The  tax 
levy  in  controversy  is  in  violation  of  section  7,  article 
9,  and  section  11,  article  10,  of  the  Constitution.  Under 
said  section  11,  no  city  of  the  third  class  imder  30,000 
population  can  levy  taxes  exceeding  sixty  cents  on  the 
one  hundred  dollars.  Under  said  section  7  the  city  of 
Springfield  has  no  power  to  levy  any  tax,  general  or 
special,  which  cannot  be  levied  by  any  and  every  other 
city  of  the  third  class.  Mumane  v.  St.  Louis,  123  Mo. 
479;  Kansas  City  v.  Scarrett,  127  Mo.  642;  St.  Louis  v. 
Dorr,  145  Mo.  466 ;  Kansas  City  v.  Stegmeyer,  151  Mo. 
189;  Owen  v.  Baer,  154  Mo.  434;  State  ex  rel.  v.  Bor- 
den, 164  Mo.  221;  Etling  v.  Hickman,  172  Mo.  237;  Ex 
parte  Handler,  176  Mo.  383;  State  ex  rel.  v.  Clayton, 
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226  Mo.  292;  HaU  v.  Sedalia,  232  Mo.  344;  Ward  v. 
Paving  Co.,  79  Fed.  390;  Paving  Co.  v.  Ward,  85  Fed. 
27 ;  People  ex  rel.  v.  Gaulter,  149  111.  39 ;  Saunders  v. 
Seehorn,  98  Cal.  227.  The  meaning  of  the  language 
used  in  section  7,  article  9,  of  the  Constitution,  is  clear 
and  unambiguous,  and  it  is  the  duty  of  the  court  to 
declare,  that  said  language  means  what  it  says. 
Neither  is  there  any  conflict  between  said  section  7, 
article  9,  and  section  12,  article  10.  Both  may  be  en- 
forced according  to  the  terms  thereof  without  reading 
an  exception  into  either,  by  construction.  8  Cyc.  730, 
733;  McGrew  v.  Railroad,  230  Mo.  535;  Wells  v.  Rail- 
road, 110  Mo.  296;  Bums  v.  Gibson,  195  Mo.  251; 
Barnard  &  Co.  v.  Knox  Co.,  105  Mo.  390;  State  ex  rel. 
v.  Gammon,  73  Mo.  521;  Cooley^s  Constitutional  limi- 
tations, p.  70;  Sutherland  on  Statutory  Construction, 
pp.  461,  462;  Chance  v.  Marion  Co.,  64  HI.  66;  Cant- 
well  V.  Owens,  14  Md.  215;  HUl  v.  Chicago,  60  111.  91. 
(3)  If  the  court  holds  that  the  tax  levy  in  controversy 
is  not  in  violation  of  article  7,  section  9,  and  section 
11,  article  10,  of  the  Constitution,  then  said  levy  is  void 
under  the  terms  of  the  Act  of  1905,  now  Sec.  9248,  R. 
S.  1909,  as  said  section  9248  is  not  unconstitutional, 
(a)  On  account  insuflScient  title.  State  ex  rel.  v. 
County  Court,  128  Mo.  441 ;  State  ex  rel.  v.-  Brown, 
115  Mo.  175;  State  v.  Doerring,  194  Mo.  407;  State  ex 
rel.  V.  Ranson,  73  Mo.  86;  O'Brien  v.  Ash,  169  Mo.  283; 
Nalle  V.  Insurance  Co.,  250  Mo.  452 ;  State  v.  Vandever, 
222  Mo.  206;  State  v.  Gordon,  223  Mo.  1.  (b)  On  ao- 
count  of  the  local  option  clause.  Hall  v.  Sedalia,  232 
Mo.  344.  (4)  If  the  court  holds  that  section  9248  is 
void  on  account  of  insufficient  title,  or  the  local  option 
clause,  then  the  whole  act  is  void  including  repealing 
clause.  This  would  leave  the  Act  of  1893  (Sec.  5853, 
R.  S.  1899)  valid  and  in  force  and  which  prohibits  the 
levy  of  the  tax  in  controversy.  Copeland  v.  St.  Joseph, 
126  Mo.  417;  Birch  v.  Plattsburg,  180  Mo.  419;  Kan- 
sas City  V.  Cook,  69  Mo.  127;  State  ex  rel.  v.  Wardell, 
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153  Mo.  323;  State  v.  Kring,  74  Mo.  612;  State  ex  rel. 
V.  Miller,  231  Mo.  498;  State  v.  Thomas,  138  Mo.  95. 
(5)  The  twenty  cent  levy  in  controversy  is  void  for 
the  reason  that  it  is  a  special  tax,  for  a  special  purpose 
unauthorized  by  law.  State  ex  rel.  v.  Van  Every,  75 
Mo.  437 ;  Arnold  v.  Hawkins,  95  Mo.  569 ;  Railroad  v. 
Apperion,  97  Mo.  308;  State  ex  rel.  v.  Shortredge,  56 
Mo.  130;  State  ex  rel.  v.  Salem,  45  Mo.  242;  State  ex 
rel.  V.  Railroad,  169  Mo.  563. 

Leonard  Walker  and  Barbour  <&  McDavid  for  re- 
spondents. 

STATEMENT. 

Plaintiffs,  who  are  resident  taxpayers  of  the  city 
of  Springfield,  Missouri,  owning  real  estate  therein, 
which  is  assessed  for  taxing  purposes,  bring  this  action 
on  behalf  of  themselves  and  others  similarly  situated, 
to  restrain  said  city  from  the  collection  of  a  special  tax 
of  twenty  cents  on  the  one  hundred  dollars  levied  by 
it  for  the  special  purpose  of  maintaining,  keeping  up 
and  supporting  a  fire  department.  Joined  with  said 
city  as  a  codefendant,  is  the  city  collector  of  taxes. 
The  petition  set  out  in  extenso  the  ordinance  of  the 
city,  under  which  the  item  of  taxation  and  all  other 
taxes  for  the  fiscal  year  1913  were  to  be  assessed  and 
provided  for,  and  attacked  the  validity  of  the  pro- 
vision levying  a  tax  for  the  support  of  the  fire  depart- 
ment on  certain  statutory  and  constitutional  ^  grounds 
hereafter  noted. 

The  answer  of  the  defendants  was  a  general  de- 
nial, coupled  with  certain  allegations  in  avoidance  of 
the  attack  made  in  the  petition  upon  the  validity  of  the 
ordinance. 

After  the  joinder  of  these  issues  by  reply,  the  case 
was  tried  upon  an  agreed  statement  of  facts  setting 
forth  in  substance  that  the  city  of  Springfield  has  been 
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for  twenty-five  years  a  city  of  the  third  dass ;  that  by 
an  ordinance  duly  enacted,  No.  7856,  and  approved  by 
the  mayor  on  July  2,  1913,  the  city  taxes  were  levied 
for  the  ensuing  fiscal  year;  that  the  aggregate  amount 
of  the  taxes  thus  levied  for  all  purposes  was  one  dol- 
lar on  the  one  himdred  dollar  valuation  of  the  prop- 
erty taxed;  that  all  of  the  taxes  were  levied  on  the 
same  day  and  under  one  and  the  same  ordinance  and, 
including  the  item  of  twenty  cents  on  the  one  hundred 
dollars,  were  levied  to  meet  the  general  current  ex- 
penses of  the  city  to  be  incurred  during  the  year  fol- 
lowing; that  the  city  owned  and  maintained  four  dif- 
ferent permanent  fire  stations  and  buildings,  thor- 
oughly furnished  with  modem  appliances,  and 
employed  fifty  experienced  firemen  to  carry  on  that 
department,  and  that  the  sum  levied  for  the  support 
and  maintenance  of  that  department  is  a  reasonable 
one.  The  total  valuation  of  the  taxable  property  of 
the  city  for  the  year  beginning  July  1,  1903,  was 
$17,154,495 ;  that  according  to  the  last  census  taken  in 
1910  by  the  Federal  Government  the  city  of  Spring- 
field had  and  now  has  thirty-five  thousand  two  hundred 
and  one  inhabitants;  that  no  census  of  the  city's  in- 
habitants has  been  taken  since. 

The  agreed  statement  of  facts  set  forth  the  man- 
ner of  the  enactment  of  section  9248  of  the  Revision  of 
1909.  The  court  found  the  issues  in  favor  of  the  de- 
fendants and  dismissed  plaintiffs '  bill.  The  legal  ques- 
tions presented  by  the  pleadings  and  the  relevant  evi- 
dence will  be  discussed  in  the  opinion. 

Plaintiffs  duly  perfected  their  appeal  to  this 
court. 
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OPINION. 

BOND,  J.  (After  stating  the  above  facts.)— The 
theory  of  the  petition  in  this  case  is  that  the  portion 
of  the  ordinance  of  Springfield,  enacted 
city:  Taxation  July  2,  1913,  to  levy  taxes  for  that 
othere  *of  ^^  year,  which  levied  a  tax  of  twenty  cents 
Same  Class.  on   one  hundred  dollars   of  property 

valuation  for  the  support  of  the  fire  de- 
partment was  void  under  the  constitutional  provisions 
(Section  11,  article  10,  and  section  7,  article  9) : 

First,  for  that  the  said  city  being  one  of  the  third 
class,  although  of  thirty-five  thousand  two  hundred 
and  one  popxdation,  and  hence  entitled  to  levy  taxes 
not  exceeding  one  dollar  per  one  hundred  dollars  of 
property  valuation  (Constitution,  art.  10,  sec.  11)  was 
debarred  from  exercising  that  power  by  the  terms  of 
another  section  of  the  Constitution  (Art.  9,  sec.  7)  re- 
quiring the  Legislature  to  divide  the  cities  and  towns 
of  the  State  in  four  classes,  so  that  each  class  shall 
**  possess  the  same  powers  and  be  subject  to  the  same 
restrictions,^'  and  the  admitted  fact  that  Springfield 
had  not  chosen  to  become  a  city  of  the  higher  class  to 
which  its  popxdation  exceeding  thirty  thousand  en- 
titled it,  wherefore  if  it  were  allowed  to  levy  its  taxes 
upon  the  constitutional  basis  of  population  (Art.  10, 
sec.  11)  it  would  thereby  have  a  taxing  power  which 
other  cities  of  the  same  class  with  population  of  less 
than  thirty  thousand  would  not  enjoy,  and  hence  would 
contravene  the  terms  of  the  provision  of  section  7  of 
article  9  of  the  Constitution  above  quoted. 

The  Constitution  was  designed  by  its  framers  to 
be  a  single,  symmetrical  and  harmonious  chart  of  gov- 
ernment of  the  people  of  the  State  free  from  repug- 
nancy or  conflict  in  any  of  its  provisions,  and  presents 
ing  a  single  scheme  of  correlated  parts  for  the  control 
and  regulation  of  all  organs  and  departments  of  the 
State  Government.    The  rules  for  interpreting  its  pro- 
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visions  are  the  same  as  those  prescribed  by  law  for 
the  construction  of  statutory  enactments  which  are  in 
pari  materia  or  parts  of  a  single  statutory  plan  or 
code. 

Applying  these  rules  to  the  two  sections  of  the 
Constitution  above  referred  to,  and  it  will  be  seen  that 
there  is  no  necessary  conflict  between  their  respective 
provisions;  the  one  section  (Art.  10,  sec.  11)  provides 
in  explicit  terms  a  direct  and  specific  grant  of  power 
of  taxation  to  cities  in  the  following  language : 

''For  city  and  town  purposes  the  annual  rate  on 
property  in  cities  and  towns  having  thirty  thousand  in- 
habitants or  more  shall  not,  in  the  aggregate,  exceed 
one  hundred  cents  on  the  one  hundred  dollar  valua- 
tion/^ 

The  other  section  (Art.  9,  sec.  7),  after  referring 
to  the  Legislature  the  duty  of  providing  **for  the  or- 
ganization and  classification  of  cities  and  towns''  and 
limiting  these  to  four,  adds,  to-wit: 

''And  the  power  of  each  class  shall  be  defined  by 
general  laws,  so  that  all  such  municipal  corporations 
of  the  same  class  shall  possess  the  same  powers  and  be 
subject  to  the  same  restrictions.'' 

This  general  language  of  the  Constitution  is  nec- 
essarily referable  to  the  objects  had  in  view,  that  is 
*^the  organization"  and  division  of  all  cities  and  towns 
into  four  classes.  Therefore,  in  providing  that  when 
thus  classified  they  should  have  similar  powers  and 
be  under  similar  restrictions,  the  Constitution  plainly 
referred  to  the  constituent  agencies  and  governmental 
functions  which  necessarily  composed  "the  organiza- 
tion" of  the  cities  and  towns  as  a  body  politic  under 
a  particular  class. 

The  section  of  the  Constitution  in  question  was  in 
furtherance  of  the  thought  only  that  all  towns  and  cit- 
ies falling  in  a  particular  class  should  possess  all  the 
power  and  agencies  conferred  upon  that  class  by  the 
accordant  acts  of  the  Legislature.     [R.  S.  1909,  sec. 
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8526,  and  chap.  84,  art.  4.]  The  Constitution  in  that 
section*  was  not  dealing  specifically  with  the  matter  of 
limiting  the  power  of  cities  and  towns  to  levy  taxes, 
but  had  an  eye  solely  to  sameness  of  organization,  ad- 
ministration and  government  on  the  part  of  such  cities 
and  towns  as  should  fall  into  a  particular  class. 

When  it  came  to  the  great  question  of  the  power  of 
cities  and  towns  to  deal  with  the  matter  of  taxation, 
the  Constitution  conferred  that  faculty  upon  them 
through  authority  to  be  granted  by  the  General  As- 
sembly (Art.  10,  sec.  1)  and  limited  the  exercise  of 
that  function  by  other  sections  specifically  dealing  with 
the  rate  and  basis  of  municipal  taxation  (Constitution, 
art.  10,  sees.  11  and  12). 

By  the  first  of  these  sections,  as  has  been  seen,  the 
Constitution  in  express  terms  conferred  upon  any  town 
or  city  of  over  thirty  thousand  inhabitants  the  right 
to  assess  and  collect  taxes  for  municipal  purposes  at 
the  rate  of  one  dollar  on  the  one  hundred  dollars '  val- 
uation. This  provision  is  in  no  wise  repugnant  to  any 
of  the  provisions  of  the  indepciident  section  of  the 
Constitution  (Art.  9,  sec.  7)  dealing  with  the  sameness 
of  the  organization,  officers,  departments,  and  govern- 
ment of  all  cities  and  towns  belonging  to  the  same  class. 
The  two  sections  are  entirely  reconcilable,  the  one 
dealing  in  general  terms  with  the  *' general  powers  and 
restrictions;^'  and  the  other  specifically  pointing  out 
the  constitutional  basis  limiting  the  rate  of  taxation  ac- 
cording to  population,  and  applicable,  irrespective  of 
classification,  to  any  town  or  city  having  the  requisite 
I)opulation. 

Neither  does  it  (Constitution,  art.  10,  sec.  11)  dis- 
criminate in  favor  of  one  city  over  another  belonging 
to  the  same  class,  for  by  providing  population  of  thirty 
thousand  and  over  as  a  basis  for  a  rate  of  taxation  of 
one  dollar  on  the  one  hundred  dollar  valuation,  the 
Constitution  has  in  itself  provided  a  classification  into 
which  cities  and  towns  will  fall  according  to  popula- 
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tion,  in  an  equal  and  reasonable  way,  and  one  which 
comports  with  the  essential  purpose  of  the  Constitu- 
tion to  fix  the  rates  of  taxation,  according  to  the 
growth,  development  and  needs  of  the  various  cities 
of  the  State. 

Our  conclusion  is,  that  under  the  admitted  facts, 
the  city  of  Springfield  had  a  population  exceeding  the 
constitution^  basis  for  the  rate  of  taxation  fixed  by  it, 
and  having  restricted  the  aggregate  of  its  assessments 
within  the  constitutional  limits  ($1  on  the  $100  valua- 
tion) there  is  nothing  in  the  two  sections  of  the  Con- 
stitution referred  to  in  the  learned  brief  for  appellants 
which  disables  the  city  of  Springfield  in  collecting  the 
tax  for  the  support  of  its  fire  department,  it  not  being 
claimed  that  such  was  not  an  essentially  municipal 
purpose.  The  rulings  in  the  cases  cited  by  appellant, 
on  the  points  in  judgment,  are  not  contrary  to  this 
conclusion. 

n.    The  next  point  insisted  upon  by  appellant  is 

that  the  levy  for  the  support  of  the  fire  department, 

conceding  it  to  be  otherwise  for  a  legitimate  municipal 

purpose,  was  not  preceded  by  a  vote  of  the  qualified 

voters  of  the  city  prescribed  by  statute 

city:  Taxation  where  a  city  of  the  third  class  levies 
in  CXC6S8  or  " 

Sixty  Cents  taxes  exceedmg  sixty  cents  on  the  one 

^f^P^oi^.''^^  hundred  dollars.  [Sec.  9248,  E.  S. 
1909.]  That  section  of  the  statute  was 
passed  in  1905  (Laws  1905,  p.  78)  as  an  amendment  of 
section  5853  of  the  Revision  of  1899.  The  prime  pur- 
pose of  the  later,  as  well  as  the  original  statute,  was 
to  authorize  the  taking  of  a  census  of  its  population  by 
cities  of  that  class  in  order  to  determine  their  consti- 
tutional power  to  impose  taxes  for  city  purposes.  The 
section  of  the  Constitution  (Art.  10,  sec.  11)  which  has 
been  adverted  to  in  the  former  paragraph  graded  the 
rate  of  taxation  which  cities  and  towns  were  empowered 
to  levy  by  reference  to  their  respective  populations, 
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and  in  order  to  determine  that  question  it  provided 
that  the  rates  specified  should  be  governed  by  the  num- 
ber of  inhabitants,  according  to  the  last  census  taken 
under  the  authority  of  this  State  or  the  United  States. 
Obviously,  the  chief  object  of  the  act  under  review, 
as  well  as  the  preceding  act  for  which  it  was  substi- 
tuted, was  to  enable  the  cities  entitled  to  the  aggregate 
of  taxation  specified  in  the  constitutional  provision,  to 
take  advantage  of  a  State  census  as  well  as  a  Federal 
census,  and  thus  not  require  them  (when  otherwise  en- 
titled to  levy  such  a  rate)  to  wait  for  a  new  Federal 
census.  This  was  a  wholesome  purpose  on  the  part  of 
the  Legislature,  for  it  would  result  in  giving  the  city  a 
right  to  levy  the  taxes  granted  by  the  Constitution  con- 
temporaneously with  the  growth  of  its  population, 
trade  and  industries,  and  thus  prevent  the  delay  and 
embarrassment  in  the  conduct  of  necessary  municipal 
enterprises  incident  to  a  sole  reliance  upon  the  Fed- 
eral census.  To  the  extent  of  providing  for  the  taking 
of  a  State  census  in  order  to  permit  cities  and  towns  to 
exercise  in  full  vigor  the  constitutional  limit  of  taxa- 
tion accorded  to  tiiem,  the  act  in  question  is  clearly 
valid,  and  it  is  clearly  invalid  in  so  far  as  it  under- 
takes, in  addition  to  that  beneficent  purpose,  to  impose 
another  condition  than  that  prescribed  by  the  Consti- 
tution, to-wit,  the  approval  of  the  constitutional  limit 
of  taxation,  by  a  majority  vote  of  the  qualified  voters 
whenever  the  levy  proposed,  though  otherwise  proper, 
exceeded  sixty  cents  on  the  one  hundred  dollars  valua- 
tion. The  Constitution  gave  the  Legislature  the  right 
to  provide  for  the  exercise  of  the  taxing  power  by 
towns  and  cities  in  any  method  other  than  those  spe- 
cifically provided  by  the  Constitution.  This  reserva- 
tion upon  the  part  of  the  Constitution  was  for  the  evi- 
dent purpose  of  preventing  any  change  by  the  Legisla- 
ture of  the  limitation  by  the  Constitution.  A  grant 
of  power  by  the  organic  law  cannot  be  taken  away  b^ 
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the  Legislature.  Our  conclusion  is,  that  the  ordinance 
in  this  case,  under  the  agreed  statement  of  facts  show- 
ing that  the  taxation  of  one  dollar  for  the  one  hundred 
dollars'  valuation,  was  laid  upon  the  specific  basis, 
population,  provided  by  the  Constitution,  was  in  all 
respects  valid,  and  that  the  portion  of  the  act  of  the 
Legislature  (R.  S.  1909,  sec.  9248)  attempting  to  con- 
dition it  upon  a  popular  vote  was  ineflfectual. 

The  judgment  in  this  case  is  aflSrmed.  Brown  and 
Walker,  J  J.,  concur;  Graves,  J.,  concurs  in  result; 
Woodson,  C.  J.,  dissents;  Paris,  J.,  dubitOAfite;  Blair, 
J.,  not  sitting. 


J.  W.  CARTER,  Trustee,  v.  JAMES  J.  BUTLER, 
Executor,  et  al..  Appellants. 

In  Banc,  March  3,  1915. 

1.  PLEADING:  Failure  to  State  Cause  of  Action:  Point  Raleed 
on  Appeal.  While  a  petition  may  be  attacked  at  any  time  on 
the  ground  that  it  fails  to  state  a  cause  of  action,  yet  when  the 
question  is  raised  in  due  time  by  motion  or  answer,  so  as  to 
facilitate  and  simplify  the  trial  of  the  real  issues,  it  will  be 
received  with  greater  favor,  and  permitted  a  wider  field  of 
operation,  than  when  interposed  after  the  labor,  expense  and 
delay  of  a  trial. 


2.   :  :  :  Action  on  Note:   Piaintlff'a  Right 

to  8ue:  Trustee  for  Collection.  In  an  action  on  a  note,  a 
petition  which  states  that  the  note  was  indorsed  for  coUection 
to  a  bank;  that  later  the  payees,  W  and  L,  transferred  and 
assigned  an  interest  in  the  note  to  the  O.  Company;  that  the 
note  was  placed  in  the  plaintiffs  hands  and  he  was  authorized 
and  directed  to  collect  it  and  pay  to  the  G.  Company  its  interest 
therein,  states  facts  showing  sufficient  title  in  the  plaintiff  to 
maintain  the  suit  as  trustee  for  W,  L,  and  the  O.  Company,  the 
question  not  having  been  raised  by  motion  or  answer  in  the 
trial  court. 

8.    NEGOTIABLE    INSTRUMENTS:    Transfer:    indorsement   for 
Collection:   Suit   by  Trustee  Appointed   by   Payees.     Section 
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lUOOl,  R.  S.  1909,  providing  that  an  instrument  is  negotiated 
when  it  is  transferred  so  as  to  constitute  the  transferee  the 
holder — if  payable  to  bearer,  by  delivery,  if  payable  to  order, 
by  indorsement  followed  by  delivery — and  Sec.  10004,  declaring 
that  a  special  indorsement  specifies  the  person  to  whom  or  to 
whose  order  the  instrument  is  to  be  payable,  and  the  indorse- 
ment of  such  indorsee  is  necessary  to  the  further  negotiation 
of  the  instrument,  do  not  attempt  to  provide  an  exclusive  method 
for  the  transfer  of  such  instruments,  but  apply  only  to  such 
transfers  as  shall  preserve  "negotiability,"  and  accordingly 
where  the  payees  of  a  note  transferred  it  by  indorsement  to  a 
bank  for  collection  and  that  bank  indorsed  it  to  another  for 
the  same  purpose  (the  banks  gaining  thereby  no  interest  in  the 
instrument  except  that  of  collecting  it  and  accounting  for  the 
proceeds),  one  whom  said  payees  have  by  written  contract  ap- 
pointed their  trustee  for  collection  may  sue  upon  the  note 
although  it  bears  upon  its  back  the  indorsement  mentioned. 

4.  :  :  :  :  Subsequent  Indorsees.    If 

any  person  who  has  indorsed  a  bill  of  exchange  or  note  to 
another,  whether  for  value  or  for  purpose  of  collection, 
shall  come  into  the  possession  thereof  again,  he  shall 
be  regarded,  unless  the  contrary  appear  in  evidence,  as  the 
bona  fide  holder  and  proprietof  of  such  bill  or  note,  and  shall 
be  entitled  to  recover,  notwithstanding  there  may  be  on  it  one 
or  more  indorsements  in  full  subsequent  to  the  one  to  him, 
without  producing  any  receipt  or  indorsement  back  from  either 
of  such  indorsees,  whose  names  he  may  strike  from  the  instru- 
ment, or  not,  as  he  may  think  proper.  [See,  also.  Sec.  10018, 
R.  S.  1909.] 

6.  :  :  :  :  Payees  the  Holders:  In- 
structions. Where  the  payees  of  a  note  indorsed  it  to  a  bank 
for  collection,  and  that  bank  indorsed  it  to  another,  and  after 
the  latter  failed  to  collect  it  at  maturity  the  payees  appointed 
the  plaintiff  trustee  to  make  collection  and  apply  the  proceeds, 
it  is  immaterial,  in  the  plaintifTs  suit  on  the  note,  how  the 
question  of  his  right  to  sue  was  submitted  to  the  Jury,  there 
being  nothing  in  the  case  to  rebut  the  presumption,  arising  from 
their  possession,  that  the  payees  are  the  holders.  [Sec.  10160, 
R.  S.  1909.] 

6.  ACTION  ON  PROMISSORY  NOTE:  Given  for  Mining  Claims: 
Failure  of  Consideration:  Appeal.  Where  the  defendants  to 
a  suit  on  a  note  proceeded  in  the  trial  court  upon  the  theory 
that  failure  of  title  to  a  part  of  the  mining  claims  for  which 
the  note  was  given  was  a  complete  defense,  and  no  evidence 
was  given  as  to  the  value  or  relative  value  of  the  land  to 
which  the  defective  titles  applied,  they  cannot  upon  appeal 
obtain  a  retrial  on  the  theory  that  there  was  a  partial  failure 
of  consideration.     [See  Sec  9999,  R.  S.  1909.] 
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7.   :  :  :  Retaining  Possession  of  the  Land. 

Purchasers  of  mining  claims,  the  title  to  a  part  of  which  proved 
defective,  cannot,  while  holding  possession  of  the  land,  defend 
against  the  payment  of  their  note  for  the  purchase  price  as  for 
failure  of  consideration. 

8.  :  — — :  :  Burden  of  Proof.  Since  a  promis- 
sory note  imports  a  consideration,  the  burden  of  proving  lack 
or  failure  thereof  rests  upon  those  resisting  its  payment,  and 
where  the  answer  to  an  action  on  a  note  admitted  that  its  con- 
sideration was  the  transfer  to  the  defendants  of  mining  prop- 
erty with  a  warranty  of  title,  the  burden  was  upon  the  de- 
fendants to  show  that  the  property  had  not  been  delivered  to 
them  or  that  they  had  been  deprived  of  some  of  It  on  account  of 
failure  of  title,  the  word  "transfer"  implying  delivery  of  pos- 
session. 


9.  :  :  :  :  Evidence.  Even  assum- 
ing, although  the  contrary  is  true,  that  the  burden  of  proving 
a  consideration  for  a  promissory  note  rested  with  the  one  suing 
on  it,  the  testimony  of  one  of  the  defendants  to  an  action  on  a 
note  given  for  mining  property,  who  replied  to  a  question 
whether  they  had  held  the  property  ever  since  they  received 
it,  that  he  supposed  that  would  be  it,  was  sufficient  evidence 
that  possession  had  been  delivered  and  that  the  defendants  had 
not  been  deprived  of  any  part  of  the  property  through  failure  or 
defect  of  title. 

Appeal   from   St.   Louis    City   Circuit    Court. — Hon. 
W.  B.  Homer,  Judge. 

Affirmed. 

Thomas  K.  Skinker  and  Barclay,  Orthwein  <&  Wal- 
lace for  appellants. 

(1)  The  petition  does  not  state  a  cause  of  action 
in  omitting  to  state  facts  to  show  that  plaintiff  is  the 
holder  of  the  note.  The  petition  avers  the  title  to  the 
note  to  be  in  the  Bank  of  Commerce  by  regular  in- 
dorsement. Spears  v.  Bond,  79  Mo.  467;  R.  S.  1909, 
sec.  10004.  This  point  is  never  waived.  Lilly  v.  Menke, 
126  Mo.  190.  (2)  The  evidence  of  plaintiff  shows  that 
the  title  to  the  note  is  in  the  National  Bank  of  Com- 
merce by  regular  indorsement,  which,  under  the  Nego- 
tiable Listruments  Law,  makes  this  plaintiff  an  im- 
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proper  party  to  maintain  this  action.  R.  S.  1909,  sec. 
10004.  (3)  Suit  on  snch  a  note  must  be  brought  by 
the  real  party  in  interest,  otherwise  the  defendants 
would  not  be  protected  by  payment  to  another.  Wells 
V.  Moore,  68  Mo.  App.  501;  Spears  v.  Bond,  79  Mo. 
467.  (4)  Where  an  answer  sets  up  plea  of  failure  of 
consideration  in  a  note  (because  given  for  a  defective 
title)  and  there  is  a  general  denial  thereof  by  the  reply, 
the  ''issue  made  by  the  replication  to  the  defendant's 
answer  was  the  only  issue  to  be  tried.''  The  issues  of 
the  pleadings  are  those  on  which  alone  the  cause  should 
be  tried  and  determined.  Stewart  v.  Hadley,  55  Mo. 
245 ;  Northrup  v.  Ins.  Co.,  47  Mo.  435 ;  Musser  v.  Ad- 
ler,  86  Mo.  449.  (5)  It  was  error  by  the  learned  trial 
Judge,  by  the  instruction  given  of  his  own  motion,  to 
spring  a  new  theory  of  the  case,  outside  the  issues  of 
the  pleadings,  and  outside  the  evidence,  action  and 
theory  of  both  parties  at  the  trial,  because  both  par- 
ties are  bound  and  limited  by  the  theory  on  which  the 
cause  was  actually  shaped  in  the  pleadings  and  tried 
under  them.  The  rule  that  a  party  is  limited  on  appeal 
to  the  theory  on  which  he  tried  the  case  in  the  lower 
court  is  established  by  many  decisions,  of  which  only  a 
few  are  cited,  as  it  is  familiar  law  here.  Whetstone 
V.  Shaw,  70  Mo.  575 ;  Walker  v.  Owen,  79  Mo.  568;  Min- 
ton  V.  Steele,  125  Mo.  181.  That  decisive  instruction 
was  further  erroneous  because  there  is  no  proof  that 
defendants  ''were  put  in  possession  of  said  mining 
claims."  On  the  contrary  one  of  the  payees  was  shown 
to  be  in  possession ;  and  if  not  personally,  then  as  rep- 
resentative of  another  company  (the  National  Copper 
Mining  Co.)  in  which  he  and  Dr.  Westlake  and  others 
were  all  interested.  It  is  error  to  give  an  instruction 
not  supported  by  the  testimony.  (6)  Under  the  Mis- 
souri statute  (changing  the  older  English  rule)  a  plea 
of  failure  of  consideration  (iu  whole  or  in  part)  is  per- 
missible in  an  action  on  a  note,  without  returning  the 
property  for  which  the  note  represents  the  purchase 
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price.  Our  law  on  this  subject  is  and  was  intended 
to  change  the  prior  rule  of  the  British  law  on  that  sub- 
ject R.  S.  1909,  sec.  1974;  Danforth  v.  Crookshanks, 
68  Mo.  App.  315;  Brown  v.  Weldon,  99  Mo.  564.  The 
purpose  of  that  Missouri  rule  is  to  avoid  circuity  of  ac- 
tion and  multiplicity  of  suits.  That  purpose  as  well 
as  the  statute  itself  has  been  inadvertently  overlooked 
in  one  or  two  exceptional  cases  which  are  out  of  line 
with  the  statute  and  with  many  analogous  decisions  in- 
volving the  law  of  sales,  where  the  property  has  been 
delivered  to  the  vendee.  B.  S.  1909,  sec.  1974;  Brown 
V.  Welden,  99  Mo.  564;  Danforth  v.  Crookshanks,  68 
Mo.  App.  317;  Werner  v.  O'Brien,  40  Mo.  App.  483. 
(7)  A  rule  which  has  been  stated  in  some  early  cases 
in  Missouri  to  the  effect  that  in  a  suit  for  the  pur- 
chase money  of  land  the  defendant  (while  retaining 
possession)  cannot  defend  on  the  ground  of  defective 
title,  is  unsound  in  principle  as  it  ignores  our  statute. 
R.  S.  1909,  fsec.  1974.  It  has  been  denied  in  many 
cases  as  applied  to  personal  property,  although  there 
is  no  difference  in  principle  as  we  can  discern  between 
the  two  subjects.  Hannah  Co.  v.  Holley  Co.,  140  S. 
W.  923 ;  30  Am.  &  Eng.  Ency.  Law  (2  Ed.),  209 ;  Brown 
V.  Weldon,  29  Mo.  564;  Smith  v.  Means,  155  S.  W. 
454;  Crenshaw  v.  Looker,  185  Mo.  388;  Sinnamon  v. 
Moore,  161  Mo.  App.  168;  Sanders  v.  Mosbarger,  141 
S.  W.  720;  Stark  Co.  v.  Mayhew,  141  S.  W.  433;  Shep- 
hard  v.  Padgitt,  91  Mo.  App.  473;  Ferguson  Co.  v. 
Farmer,  128  Mo.  App.  300 ;  Broderick  v.  Andrews,  135 
Mo.  App.  57;  Mobile  v.  Nelson,  154  Mo.  App.  616; 
Branson  v.  Turner,  77  Mo.  489 ;  Miles  v.  Withers,  76 
Mo.  App.  87;  Jones  v.  Shaver,  6  Mo.  642;  Benton  v. 
Klein,  42  Mo.  97;  Keith  v.  Hobbs,  69  Mo.  84;  Wade  v. 
Scott,  7  Mo.  509;  Jolliffe  v.  Collins,  21  Mo.  338.  (8) 
The  nature  of  mining  lodes  is  so  close  akin  to  that  of 
the  ore  which  forms  the  chief  value  thereof,  that  the 
rule  of  law  as  to  such  property  is  thus  stated:  **The 
purchaser  of  a  mine,  who  buys  under  a  contract  for  a 
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future  title,  even  though  he  takes  possession  of  the 
mine  and  manages  the  property,  if  it  was  the  intention 
of  the  parties  that  he  should  immediately  take  posses- 
sion, this  will  not  constitute  a  waiver  of  objections  to 
a  defect  in  the  title  by  the  purchaser/'  White,  Mines 
(1903),  sec.  95,  p.  126;  Stephens  v.  Guppy,  3  Euss.  171; 
Babcock  v.  Case,  61  Pa.  St.  427;  Tuck  v.  Downing,  76 
HI.  71.  In  cost  book  companies :  Curling  v.  Flight,  2 
Phil.  614. 

Bishop  £  Cohbs  for  respondent. 

(1)  Defendants'  objection  to  the  petition  cannot 
be  sustained,  (a)  Because  an  objection  to  the  intro- 
duction of  testimony  on  account  of  alleged  insuflBciency 
of  petition  comes  **too  late  to  deserve  favorable  con- 
sideration.'' Storage  Co.  v.  Kuhlmann,  238  Mo.  703; 
Goldsmith  v.  Candy  Co.,  85  Mo.  App.  600.  (b)  Be- 
cause the  petition  is  sufficient.  It  is  based  on  a  prom- 
issory note  and  alleges  possession  under  written  as- 
signment. It  is  not  necessary  to  use  the  term,  '^hold- 
er.'' Possession  alone  is  prima-facie  evidence  of  right 
to  sue,  but  plaintiff  alleged  and  proved  not  only  pos- 
session but  also  authority  from  owners  to  collect.  Sec. 
10021,  E.  S.  1909;  Boeka  v.  NeUa,  28  Mo.  180;  Morris 
V.  Morris,  28  Mo.  114;  Lewis  v.  Bowen's  Admr.,  29 
Mo.  202;  Davis  v.  Carson,  69  Mo.  609, 1.  c.  610;  Dawson 
V.  Wombles,  123  Mo.  App.  345.  (2)  The  bank  has  no 
title  to  or  interest  in  the  note.  Plaintiff  alleged  and 
proved  that  the  note  was  indorsed  and  delivered  to 
bank  for  collection  only.  After  protest,  the  bank  re- 
turned the  note  to  payees,  who  were  liable  to  bank  as 
indorsers,  and  who,  after  taking  the  note  back,  deliv- 
ered it  to  plaintiff  under  written  assignment,  (a)  In- 
dorsement to  bank  could  have  been  stricken  out.  Sec. 
10018,  E.  S.  1909.  Section  10004  is  not  in  conflict  with 
section  10018.  (b)  Indorsement  to  bank  was  properly 
disregarded.    Beattie  v.  Lett,  28  Mo.  597 ;  Bank  v.  Fes- 
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ler,  89  Mo.  App.  224.  (3)  This  suit  was  brought  by  the 
**real  party  in  interest/'  Plaintiff  was  trustee  of  an 
express  trust  under  the  assignment  in  evidence,  and 
was  the  only  proper  or  necessary  party.  Sec.  1730, 
R.  S.  1909;  Snider  v.  Express  Co.,  77  Mo.  527;  Spring- 
field  for  use  v.  Weaver,  137  Mo.  670 ;  Bank  v.  Edwards, 
84  Mo.  App.  469 ;  Gerney  v.  Moore,  131  Mo.  668 ;  Barnes 
V.  McMuUins,  78  Mo.  277;  Barber  v.  Stroub,  111  Mo. 
App.  60;  Greer  v.  Zinc  Co.,  126  Mo.  App.  173;  John- 
ston V.  O'Shee,  118  Mo.  App.  293;  Simmons  v.  Witt- 
mann,  113  Mo.  App.  374;  Jones  v.  Railroad,  178  Mo. 
542 ;  Lee  v.  Railroad,  195  Mo.  519 ;  Sawyer  v.  Railroad, 
156  Mo.  475.  (4)  The  case  was  tried  and  decided  on 
the  only  real  issues  involved.  The  allegation  in  an- 
swer that  title  '^was  not  sound  and  good''  is  not  suflB- 
cient  as  a  plea  of  total  failure  of  consideration.  Fail- 
ure of  consideration  must  be  properly  pleaded  to  be 
considered.  Here  it  was  neither  properly  pleaded  nor 
proved,  (a)  The  note  was  prima-facie  evidence  of 
consideration.  Sec.  9995,  R.  S.  1909.  (b)  Failure  of 
consideration  is  a  matter  of  defense  to  be  properly 
pleaded  and  proved  by  defendants.  Sec.  9999,  R.  S. 
1909;Hohnesv.Farris,97Mo.App.  311.  (c)  The  bur- 
den of  proving  total  failure  was  on  defendants.  Thomp- 
son V.  Crutcher,  26  Mo.  321 ;  Kent  v.  Miltenberger,  13 
Mo.  App.  513.  (d)  Plea  of  defect  in  title  only,  with- 
out alleging  and  proving  dispossession,  is  not  sufficient 
as  a  total  failure  of  consideration.  Pershing  v.  Can- 
field,  70  Mo.  143;  Cartwright  v.  Culver,  74  Mo.  182; 
Davis  V.  Watson,  89  Mo.  App.  26;  Hunt  v.  Marsh,  80 
Mo.  398.  (5)  No  new  theory  was  sprung  by  trial  court 
Changes  in  theory  apply  only  on  appeal,  not  to  trial 
courts.  The  question  of  possession  of  the  mining 
claims  was  in  the  case  from  the  beginning  and  was 
properly  submitted  to  the  jury.  The  instructions  given 
were  in  exact  accordance  with  the  law  and  the  evi- 
dence, (a)  Mining  claims  are  real  estate.  Mining  & 
Smelting  Co.  v.  Rucker,  28  Fed.  221;McFeters  v.  Pier- 
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son,  15  Colo.  203;  Manuel  v.  Wnlff,  152  TJ.  S.  510; 
Hardware  Co.  v.  Frank,  25  Mont.  348 ;  State  v.  District 
Court,  24  Mont.  332;  Harris  v.  Equator  M.  &  S.  Co.,  8 
Fed.  866;  Melton  &  Fisher  v.  Lambard, '51  Cal.  259. 
(b)  The  receipt  of  title  imports  receipt  of  possession. 
Clark  V.  Ins.  Co.,  52  Mo.  276;  13  Cyc.  572,  6,  d.  (c) 
The  burden  was  on  defendants  to  prove  that  they  had 
not  received  possession,  or  that  they  had  been  dispos- 
sessed. Thompson  v.  Crutcher,  26  Mo.  321;  Holmes 
V.  Farris,  97  Mo.  App.  311 ;  Tow  Co.  v.  Orphius  B.  I. 
Co.,  52  Mo.  App.  529;  Knoche  v.  Whittman,  86  Mo. 
App.  568.  (d)  Defendants  received  and  held  posses- 
sion of  mining  claims.  They  did  not  deny  possession, 
and  their  possession  was  taken  for  granted  throughout 
trial.  They  admit  in  their  answers  that  the  mining 
claims  were  transferred  to  them.  Change  of  posses- 
sion is  implied,  especially  in  mining  claims.  The  con- 
tention that  Laughlin  (one  of  the  payees)  was  in  pos- 
session falls,  because  he  was  shown  to  be  employed  by 
defendants.  McManus  expressly  admitted  possession. 
If  defendants  had  not  been  in  the  possession  and  en- 
joyment of  these  claims,  they  would  have  pleaded  want 
of  possession  and  asked  a  return  of  the  cash  payment 
made  on  account  of  same.  Defendants  admitted  pos- 
session and  also  liability  by  paying  $1500,  three  months 
after  note  was  given,  (e)  The  court  submitted  the 
question  of  possession  to  the  jury  by  proper  instruc- 
tion. It  was  the  only  defense  on  the  merits  open  to  de- 
fendants in  this  case.  Cartwright  v.  Culver,  74  Mo. 
182;  Pershing  v.  Canfield,  70  Mo.  143;  Davis  v.  Wat- 
son, 89  Mo.  App.  26;  Hunt  v.  Marsh,  80  Mo.  398.  (6) 
The  Missouri  statute  permitting  a  plea  of  failure  of 
consideration  in  a  suit  on  a  note  (Section  1974)  cannot 
avail  defendants  in  this  case,  (a)  ** Notwithstanding 
this  provision,  we  are  still  left  to  general  principles  to 
ascertain  what  is  a  failure  of  consideration."  Smith 
V.  Buzbee,  15  Mo.  247.  (b)  It  does  not  relieve  defend- 
ants of  necessity  of  returning  the  consideration  or 
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proving  it  to  be  worthless.  Brown  v.  Weldon,  99  Mo. 
568;  Rogers  v.  Publishing  Co.,  118  Mo.  App.  12.  (c) 
Defendants  did  not  and  could  not  prove  that  the  con- 
sideration was  worthless,  and  they  made  no  offer  to 
return  it.  The  evidence  showed  no  failure  of  consid- 
eration, but  only  that,  at  the  time  of  giving  the  deed, 
the  title  to  33  out  of  160  acres  was  in  controversy.  That 
controversy  was  removed.  Defendants  suffered  no 
damage  and  have  shown  none.  (7)  Defective  title  to 
real  estate  purchased  does  not  constitute  failure  of  con- 
sideration, (a)  Rule  as  to  real  estate  is  different  from 
personal  property.  After  acquiring  an  unquestionable 
title  to  about  130  acres  and  after  holding  and  enjoying 
the  whole  160  acres,  defendants  cannot  defeat  a  suit 
for  the  purchase  money  by  showing  that,  at  time  of 
receiving  deed,  title  was  defective  as  to  33  acres.  Da- 
vis V.  Watson,  89  Mo.  App.  26;  Cartwright  v.  Culver, 
74  Mo.  182;  Hunt  v.  Marsh,  80  Mo.  398;  Pershing  v. 
Canfield,  70  Mo.  143.  (b)  Rule,  even  as  to  personal 
property,  requires  defendant  to  either  return  the  prop- 
erty, or  prove  it  worthless,  or  prove  loss  or  damage. 
Numerous  cases  cited  by  counsel  are  all  personal  prop- 
erty cases  and  taken  together  establish  the  rule  that, 
even  in  suits  for  the  purchase  money  of  personal  prop- 
erty, the  defendant  cannot  establish  total  failure  of 
consideration  without  either  returning  the  property  or 
proving  it  worthless. 

BROWN,  C— Petition  filed  November  9,  1909,  in 
the  circuit  court  for  the  city  of  St.  Louis.  The  plain- 
tiff sues  as  trustee  of  The  Gila  Farm  Company,  Oliver 
J.  Westlake  and  Charles  J.  Laughlin,  upon  a  promis- 
sory note  signed  by  Edward  Butler  and  Thomas  Ward 
McManus,  dated  May  1, 1907,  payable  to  said  Westlake 
and  Laughlin  or  order  on  or  before  May  1,  1908,  for 
$25,000,  with  interest  from  date  at  the  rate  of  five  per 
cent  per  annum,  on  which  $1500  had  been  paid  and  in- 
dorsed July  31, 1907.    The  petition  states  that  **on  the 
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15th  day  of  June,  1908,  the  said  Oliver  J.  Westlake 
and  Chas.  P.  Laughlin  entered  into  an  agreement  in 
writing,  whereby  they  transferred  and  assigned,  for  a 
valuable  consideration,  to  the  The  Gila  Farm  Com- 
pany, a  certain  defined  interest  in  said  note,  to- wit: 
an  interest  of  $18,000,  together  with  interest  thereon  at 
the  rate  of  five  per  cent  per  annum  from  the  first  day 
of  May,  1908,  which  said  agreement  is  filed  herewith, 
and  marked  exhibit  B;  that  said  note  was  placed  in 
plaintiff  ^s  hands,  and  by  said  agreement  plaintiff  was 
authorized  and  directed  to  make  collection  of  said  note, 
and  out  of  the  proceeds  thereof  to  pay  to  said  The  Qila 
Farm  Company,  the  said  sum  of  $18,000,  together  with 
interest  thereon,  as  hereinbefore  set  out.'' 

The  defendants  each  filed  a  separate  answer, 
which,  with  a  general  denial,  pleads  as  follows: 

**1.  Avers  that  plaintiff  has  not  legal  capacity  to 
maintain  this  suit,  in  manner  and  form  as  the  same  is 
brought  Wherefore  this  defendant  prays  to  be  hence 
discharged  with  his  costs. 

*^2.  For  further  defense  this  defendant  avers  that 
there  is  a  defect  of  parties  plaintiff,  in  that  said  plain- 
tiff, trustee,  cannot  lawfully  maintain  this  action,  in 
manner  and  form  as  the  same  is  brought.  Wherefore 
this  defendant  prays  to  be  hence  discharged  with  his 
costs. 

*^3.  This  defendant  for  further  defense  avers  that 
some  of  those  named  as  beneficial  plaintiffs  herein  are 
not  necessary  parties  to  a  complete  determination  of 
the  action,  and  therefore  should  not  have  been  joined 
therein.  Wherefore  because  of  said  redundancy  of 
parties  this  defendant  prays  to  be  hence  discharged 
with  his  costs. 

**4.  This  defendant  for  further  defense  avers  that 
plaintiff,  as  alleged  trustee,  is  not  the  real  party  in 
interest  to  prosecute  or  maintain  this  action,  in  manner 
and  form  as  the  same  is  brought.  Wherefore  this  de- 
fendant prays  to  be  hence  discharged  with  his  costs. 
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*'5.  This  defendant  for  further  defense  admits  ex- 
ecution of  said  note,  and  admits  that  defendants  paid 
thereon,  heretofore,  the  sum  of  $1500;  and  for  further 
defense  he  avers  that  the  consideration  for  said  note 
was  a  transfer  of  certain  mining  property  in  New  Mex- 
ico by  the  payees  therein  to  the  makers  of  said  note, 
the  title  to  which  property  was  then  and  there  war- 
ranted and  agreed  by  the  payees  in  said  note  to  be 
sound  and  good,  but  said  consideration  for  said  note 
has  failed,  in-  that  the  title  to  said  mining  property 
for  which  said  note  was  executed  and  delivered  was 
not  sound  and  good  but  was  defective,  wherefore  be- 
cause said  consideration  failed,  no  one  claiming  through 
the  payees  of  said  note  can  lawfully  maintain  an  ac- 
tion thereon." 

Plaintiff  replied  by  general  denial. 

The  note  was  duly  protested  for  nonpayment  at  St. 
'Louis  at  the  instance  of  the  National  Bank  of  Com- 
merce May  1,  1908,  and  written  on  its  back  were  the 
following  indorsements  without  date :  **Pay  to  the  or- 
der of  Silver  City  National  Bank,  Silver  City,  N.  M. 
Charles  P.  Laughlin.  Oliver  J.  Westlake."  *^Pay 
Nat'l  Bank  of  Commerce  in  St.  Louis,  or  order,  Silver 
City  Nata  Bank,  Silver  City^  N.  M.  J.  W.  Carter, 
Cashier." 

The  evidence  tended  to  prove,  and  was  undisputed, 
that  the  payees  indorsed  the  note  to  the  Silver  City 
National  Bank,  of  which  the  plaintiff  was  cashier,  for 
collection,  with  direction  to  forward  it  to  St.  Louis  for 
collection,  and  to  get  collection  on  it,  without  desig- 
nating to  whom  it  should  be  sent  in  St.  Louis.  Colonel 
Carter  stamped  on  it  the  indorsement  to  the  National 
Bank  of  Commerce  in  St.  Louis  and  mailed  it.  After 
it  was  protested  it  was  returned  to  the  Silver  City  Na- 
tional Bank,  where  it  remained  until  the  institution  of 
this  suit. 

Plaintiff  introduced  the  following  instrument: 
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^*Know  all  men  by  these  presents,  That  we,  Oliver 
J.  Westlake  and  Charles  P.  Laughlin,  in  consideration 
of  the  sum  of  one  dollar  to  us  in  hand  paid  by  the 
Gila  Farm  Company,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  sell,  assign,  transfer,  and  set 
over  unto  the  said  the  Gila  Farm  Company,  the  certain 
hereinafter  defined  interest  in  that  certain  promissory 
note  dated  May  1,  1907,  made  by  Edward  Butler  and 
Thomas  Ward  McManus,  payable  to  the  order  of  us, 
the  said  Oliver  J.  Westlake  and  Charles  P.  Laughlin, 
on  or  before  one  year  from  its  date  for  the  sum  of 
$25,000,  with  interest  thereon  from  date  until  paid  at 
the  rate  of  five  per  cent  per  annum,  the  said  interest 
therein  so  transferred  and  assigned  as  aforesaid  being 
the  sum  of  $18,000  together  with  interest  thereon  at  the 
rate  of  five  per  cent  per  annum  from  the  1st  day  of 
May,  1908.  The  said  promissory  note  is  now  in  the 
hands  of  J.  W.  Carter  for  collection  and  he  is  hereby 
authorized  and  directed  to  make  collection  of  the  same 
and  to  pay  to  said  The  Gila  Farm  Company  the  said 
sum  of  $18,000  together  with  said  interest  as  aforesaid, 
out  of  the  proceeds  of  the  same.  We  do  further  cove- 
nant and  agree  that  if  the  said  note  be  collected  by  us 
or  in  any  other  manner  than  through  the  said  J.  W. 
Carter,  we  will  at  once  turn  over  and  pay  to  said 
the  Gila  Farm  Company,  the  said  sum  of  $18,000,  to- 
gether with  said  interest  as  aforesaid,  out  of  the  pro- 
ceeds thereof.  We  do  further  covenant,  warrant  and 
agree  to  and  with  said  the  Gila  Farm  Company  the 
said  promissory  note  constitutes  a  valid  and  binding  in- 
debtedness of  the  said  Edward  Butler  and  Thomas 
Ward  McManus  to  us,  and  that  the  same  is  now  due 
and  payable.  In  witness  whereof,  we  have  hereunto 
set  our  hands  and  seals  this  15th  day  of  June,  A.  D. 
1908. 

*' Oliver  J.  Westlake,  (seal). 
**Chakles  p.  Laughlin,  (seal).'' 
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The  note  was  given  as  part  of  the  consideration 
for  the  purchase  by  Butler  and  McManus  of  eight  min- 
ing claims  or  lode  locations  in  Grant  county,  New  Mex- 
ico, covering  an  area  of  slightly  more  than  160  acres. 
The  sale  was  made  in  the  latter  part  of  April,  1907, 
while  Butler  and  McManus  were  in  Silver  City,  for 
$40,000.  One  thousand  dollars  was  paid  down  in  cash. 
On  May  18,  1907,  $14,000  was  paid,  and  the  note  and 
deed,  both  of  which  were  then  in  the  Silver  City  Na- 
tional Bank  for  that  purpose,  were  delivered,  the  note 
remaining  in  the  bank  for  safe-keeping.  The  granting 
clause  of  the  deed  is  as  follows: 

''That  the  said  parties  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  one  thousand  dollars, 
to  them  in  hand  paid  by  the  said  parties  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged, 
have  remised,  released  and  quitclaimed,  and  by  these 
presents  do  remise,  release  and  quitclaim  unto  the  said 
parties  of  the  second  part,  their  heirs  and  assigns : 

*'A11  the  following  described  real  estate  and  min- 
ing property,  situate  in  the  Burro  Mountain  Mining 
District,  county  of  Grant  and  Territory  of  New  Mexico, 
to-wit: 

''The  Ajax  Lode  mine  and  mining  claim,  the  lo- 
cation notice  whereof  is  duly  recorded  in  the  oflSce  of 
the  probate  clerk  and  ex-officio  recorder  for  Grant 
county.  New  Mexico,  in  book  19  of  Mining  Locations, 
at  page  427." 

Then  follows,  in  the  same  form,  the  description 
of  the  Ajax  No.  2,  the  Ajax  No.  3,  the  Ajax  No.  4,  the 
Princeton,  the  Hazleton,  the  Black  Oak  and  the  Big 
Horn  Lode  mines  and  mining  claims. 

The  habendum  and  covenants  are  as  follows : 

"To  have  and  to  hold  the  lands,  tenements  hereby 
conveyed  unto  the  said  parties  of  the  second  part,  their 
heirs  and  assigns  forever,  and  the  said  parties  of  the 
first  part  do  covenant  and  agree  with  the  said  parties 
of  the  second  part  that  said  mines  and  mining  claims 
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are  free  from  all  taxes  and  liens  of  whatever  nature  or 
kind,  and  that  they  have  good  right  and  lawful  au- 
thority to  sell  and  convey  the  same.'* 

The  defendants  took  possession  of  the  land  de- 
scribed in  the  deed.  The  defendant  Laughlin  was  their 
superintendent  and  manager,  working  an  adjoining 
mine  called  ''The  National,''  and  supposed  to  be  their 
superintendent  or  general  manager.  The  defendant 
McManus  testified  about  the  possession  as  follows: 
**Q.  You  have  held  it  ever  since  you  received  it  from 
themt    A.    I  suppose  that  would  be  it." 

Sometime  after  the  conveyance  to  defendants  it 
was  discovered  that  the  whole  of  the  Black  Oak  claim, 
containing  21.741  acres,  upon  which  there  were  several 
buildings,  as  well  as  small  fractions  of  the  Hazelton 
claim  (6.050  acres)  and  the  Ajax  claim  (5.394  acres), 
in  all  33.185  acres,  conflicted  with  surveyed  land  there- 
tofore patented  to  one  Simmons.  The  plaintiff  proved 
title  to  the  land  conflicting  with  this  patent  in  the  Ly- 
ons and  Campbell  Ranch  and  Cattle  Company  and  of- 
fered a  copy  of  the  record  of  a  master's  deed  in  Grant 
county,  New  Mexico,  certified  by  the  probate  judge  and 
ex-officio  recorder  of  deeds  of  said  county,  purporting 
to  convey  the  same  land  to  the  Gila  Farm  Company, 
New  Mexico,  a  corporation.  This  deed  recited  that  the 
grantor  was  appointed  special  master  or  referee  by  the 
district  court  of  the  third  judicial  district  of  the  Ter- 
ritory of  New  Mexico  for  the  county  of  Grant  in  a 
cause  pending  in  said  court  entitled  *'The  Farmers' 
Loan  and  Trust  Company,  a  corporation.  Trustee, 
plaintiff,  v.  Lyons  &  Campbell  Ranch  &  Cattle  Com- 
pany et  al.,  defendants."  That  they  advertised  the 
property  for  sale  in  a  newspaper  published  in  said 
coimty  on  Tuesday  of  each  week,  beginning  August  20, 
1907,  and  ending  September  17,  1907;  that  the  Gila 
Farm  Company  was  the  highest  bidder  for  it  and  other 
property  both  real  and  personal  at  the  price  of  $100,000, 
for  which  it  was  struck  off  and  sold  to  that  company. 
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This  deed  purported  to  have  been  acknowledged  before 
a  notary  public  of  Grant  county,  and  there  was  writ- 
ten on  it  the  following:  **This  deed,  together  with  the 
sale  represented  thereby,  is  approved  this  19th  day  of 
September,  1907,  at  Silver  City,  New  Mexico.  Frank 
W.  Parker,  Judge,  Etc.'* 

The  defendants  objected  to  its  introduction  as  fol- 
lows: '*It  does  not  appear  by  what  authority  this 
deed  is  made,  whether  it  was  authorized  by  the  order 
of  court,  or  what  were  the  circumstances  upon  which 
it  is  based.  Nor  does  it  appear  that  the  formal  steps 
of  the  order  under  which  it  purports  to  have  been  made 
were  observed.  The  order  itself  does  not  appear.  Also 
this  deed  is  irrelevant  to  the  present  inquiry  because 
made  on  the  19th  of  September,  1907.  On  the  14th  of 
May,  1907,  there  was  no  sufficient  title  in  these  par- 
ties to  support  the  deed,  which  they  then  made  to  de- 
fendants. I  imagine  it  is  intended  to  be  at  least  a  chain 
of  title  through  subsequent  events ;  all  of  which  is  ir- 
relevant because  there  being  nothing  but  a  general  de- 
nial here  by  way  of  reply,  the  only  issue  is  whether 
they  had  the  title  at  the  time  that  this  deed  of  May 
14,  1907,  was  executed  and  delivered.*'  No  objection 
was  made  on  the  ground  that  it  was  a  copy  or  that  it 
was  not  properly  authenticated.  The  objection  was 
overruled  and  the  deed  admitted,  to  which  the  defend- 
ants duly  excepted.  The  plaintiffs  then  introduced  a 
general  warranty  deed  in  the  usual  form,  conveying 
all  that  part  of  the  claims  conflicting  with  the  Simmons 
patent,  by  the  words  grant,  bargain,  sell  and  convey, 
from  Westlake  and  Laughlin  and  their  wives  to  the 
defendants.  This  deed  was  dated  May  1, 1908.  It  con- 
tained all  the  usual  covenants  of  seizin,  right  to  con- 
vey, against  incumbrances  and  for  quiet  enjoyment. 
The  evidence  tends  to  show  that  a  general  warranty 
deed  dated  April  30,  1908,  from  the  Gila  Farm  Com- 
pany to  Westlake  and  Laughlin,  for  an  expressed  con- 
sideration of  $18,000,  was  tendered  by  plaintiffs  to  Mc- 
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Manus  August  21,  1908.  At  the  close  of  the  trial  the 
court  of  its  own  motion  gave  the  jury  the  following  in- 
struction : 

**1.  The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  the  plaintiff,  J.  W.  Carter,  is 
the  holder  of  the  note  introduced  in  evidence,  and  that 
the  consideration  of  said  note  was  the  transfer  of  cer- 
tain mining  claims  referred  to  in  the  evidence  from  the 
payees  in  said  note,  Westlake  &  Laughlin,  to  the  mak- 
kers  of  said  note,  Edward  Butler  and  Thomas  Ward 
McManus,  defendants  in  this  case,  and  that  said  Butler 
and  McManus  were  put  in  possession  of  said  mining 
claims  by  said  Westlake  &  Laughlin  under  their  deed 
of  date  May  14,  1907,  which  is  in  evidence,  and  that 
said  Butler  and  McManus  have  since  that  time  had 
peaceable  possession  of  said  mining  claims,  then  your 
verdict  should  be  for  the  plaintiff  for  the  amount  of 
said  note  with  interest,  after  deducting  all  payments 
made  thereon.'* 

The  defendants  asked  the  court  to  instruct  peremp- 
torily for  each  defendant,  which  it  refused  to  do,  to 
which  defendants  excepted  at  the  time. 

The  defendants  asked  for  seventeen  other  instruc- 
tions which  were  refused  by  the  court  and  exceptions 
saved  to  each.  These  will  be  noticed  in  this  opinion  as 
necessary. 

I.  The  appellant,  at  the  very  outset,  comes  to  the 
vitals  of  his  case  with  the  complaint  that  the  petition 

does  not  state  a  cause  of  action  because 
sfate'caute  ^*  omits  to  state  facts  to  show  that  the 

of  Action:  plaintiff  is  the  holder  of  the  note  sued 

Appeal.  ^"  ^^f  b^^>  ^^  *h®  contrary,  avers  the  title 

to  be  in  the  Bank  of  Commerce  by  reg- 
ular indorsement.  While  that  objection  must  be  con- 
sidered at  any  stage  of  the  case,  and  sustained  if  well 
taken  under  the  circumstances,  we  have  said  frequently 
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and  in  many  forms  that  when  the  question  is  raised  in 
due  time  by  motion  or  answer,  so  as  to  facilitate  and 
simplify  the  trial  of  the  real  issues,  it  will  be  received 
with  greater  favor,  and  permitted  a  wider  field  of  op- 
eration, then  when  interposed  after  the  labor,  expense 
and  delay  of  a  trial.  [Ice,  etc.,  Co.  v.  Kuhlmann,  238 
Mo.  685,  703.]  As  said  by  Judge  Valliant  in  Haseltine 
V.  Smith,  154  Mo.  1.  c.  413,  *  4f  a  party  lies  in  wait  for  his 
adversary  the  court  should  not  allow  him  an  advantage 
that  he  could  not  have  attained  in  the  open  field.*'  Our 
rules  of  procedure  should  admit  of  greater  flexibility 

in  attaining  right  and  justice  promptly 
Action  on  and     cheaply    than    in     avoiding    it. 

Right  to  Sue.        Judged  by  this  standard  we  think  the 

petition  fairly  presents  the  facts  upon 
which  the  plaintiff  claims  such  a  title  to  the  note  sued 
on  as  enables  him  to  maintain  this  action,  and  we  will 
therefore  consider  that  question  upon  its  merits,  in  the 
light  of  the  whole  record. 

11.    The  note  sued  on  is  payable  to  order,  and  ap- 
pellants call  attention  to  the  fact  that  it  shows,  on  its 
back,  a  perfect  title  by  indorsement  in 
in«trument«:         ^^^     National     Bank     of     Commerce, 
Trantfer:  **which,"  they  Say,  **  under  the  Nego- 

for  Collection:  tiable  Instruments  Law  makes  this 
?o"r  Vayeet."****  plaintiff  an  improper  party  to  maintain 
this  action;''  and  they  cite  sections 
10001  and  10004,  Revised  Statutes  1909,  in  support  of 
this  conclusion.  The  first  of  these  sections  is  as  fol- 
lows: *'An  instrument  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  such  manner  as 
to  constitute  the  transferee  the  holder  thereof.  If 
payable  to  bearer  it  is  negotiated  by  delivery ;  if  pay- 
able to  order  it  is  negotiated  by  the  indorsement  of  the 
holder,  completed  by  delivery.''  The  other  section 
cited  (10004)  provides,  among  other  things,  that  **a 
special  indorsement  specifies  the  person  to  whom  or  to 
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whose  order  the  instrument  is  to  be  payable ;  and  the 
indorsement  of  such  indorsee  is  necessary  to  the  fur- 
ther negotiation  of  the  instrument,^'  The  appellants 
infer  from  this  that  the  law  relating  to  negotiable  in- 
struments has  been  so  changed  that  no  interest  in  the 
contract  expressed  by  such  paper  can  be  transferred 
or  acquired  in  any  other  way  than  that  provided  in 
these  two  sections,  and  that  the  word  ''negotiated''  as 
used  in  them  is  equivalent  to  the  words  ''assigned"  or 
"transferred"  in  their  broadest  sense,  and  that  the 
word  "holder"  covers  all  the  ground  included  in  the 
words  "owner"  and  "party  in  interest."  A  glance  at 
the  law  itself  quickly  dispels  that  illusion.  These 
words  are  highly  technical  when  used  in  connection 
with  this  class  of  instrument  and  its  peculiar  proper- 
ties. The  word  "negotiate"  is  derived  from  the  word 
"negotiable,"  and  when  both  words  are  used  in  con- 
nection with  the  same  subject  they  partake  of  the  same 
meaning.  Abbott,  in  his  Law  Dictionary,  under  the 
title  "negotiate,"  defines  it  as  follows:  "To  transfer, 
under  rules  of  the  commercial  law,  an  evidence  of  debt 
or  instrument  for  payment  of  money,  so  that  the  hold- 
er's title  is  independent  of  any  equities  existing 
against  the  transferor;  to  transfer  by  indorsement." 
The  learned  author  adds  that  "negotiable"  and  "ne- 
gotiability" include  this  meaning  only.  Mr.  Bouvier, 
in  his  dictionary,  says  that  "negotiation  as  used  by 
writers  on  mercantile  law  means  the  act  by  which  a 
bill  of  exchange  or  promissory  note  is  put  in  circula- 
tion, by  being  passed  by  one  of  the  original  parties  to 
another  person.  [Walker  v.  Ocean  Bank,  19  Ind. 
247.]" 

Section  10001  expressly  recognizes  that  a  transferee 
is  not  always  the  holder  in  the  sense  implied  by  the 
act,  and  this  is  fully  explained  by  section  10019,  which 
is  as  follows: 

"Where  the  holder  of  an  instrument  payable  to 
his  order  transfers  it  for  value  without  indorsing  it. 
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the  transfer  vests  in  the  transferee  such  title  as  the 
transferrer  had  therein,  and  the  transferee  acquires,  in 
addition,  the  right  to  enforce  the  instrument  against ' 
one  who  signed  for  the  accommodation  of  his  trans- 
ferrer, and  the  right  to  have  the  indorsement  of  the 
transferrer  if  omitted  by  accident  or  mistake.  But  for 
the  purpose  of  determining  whether  the  transferee  is  a 
holder  in  due  course,  the  negotiation  takes  effect  as  of 
the  time  when  the  indorsement  is  actually  made/' 

This  section  conclusively  shows  that  it  was  not  in- 
tended by  section  10004,  or  by  any  other  provision  of 
the  act,  to  prescribe  any  exclusive  method  by  which 
contracts  of  this  character  might  be  transferred.  It 
only  prescribes  the  manner  in  which  their  negotiability, 
that  is  to  say,  their  independence  of  equities  existing 
against  the  transferor,  may  be  preserved.  In  other 
respects  it  leaves  the  laws  in  force  at  the  time  of  its 
passage  untouched  except  in  so  far  as  the  rights  of  the 
transferee  are  enlarged  by  the  terms  of  the  section. 
One  of  these  enlargements  is  the  right  to  still  have  the 
indorsement  of  the  transferor  if  it  has  been  omitted  by 
accident  or  mistake,  and  to  thus  become  a  holder  in  due 
course.  We  thus  see  that  the  word  holder,  as  used  in 
section  10001  to  represent  the  position  of  the  indorsee, 
has  reference  to  such  a  title  as  may  constitute  him  a 
** holder  in  due  course'*  as  those  words  are  used  in  the 
act.  For  all  other  purposes  than  to  preserve  its  nego- 
tiability in  the  sense  we  have  mentioned,  and  its  nego- 
tiability is  not  involved  in  this  case,  the  Negotiable  In- 
struments Law  of  1905  left  this  instrument  transfera- 
ble in  the  same  manner  and  as  freely  as  if  it  had  not 
been  enacted.  So  far  as  the  right  of  plaintiff  to  main- 
tain the  action  is  concerned,  it  depends  upon  the  right 
of  the  payees  at  the  time  of  the  execution  of  the  con- 
tract of  June  15,  1908,  pleaded  and  shown  by  plaintiff 
as  the  foundation  of  his  title.  It  is  sufficient  in  form 
to  constitute  him  the  trustee  of  the  parties  to  it  for 
that  purpose. 
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in.  Before  the  note  became  due  the  payees  took 
the  usual  steps  for  the  collection  of  such  paper  by  in- 
dorsing it  to  their  local  bank,  The  Silver 
fndorwJet?*  City  National  Bank,  for  that  purpose ;  and 
that  bank  in  turn,  as  the  custom  is  in  such 
cases,  indorsed  and  transmitted  it  to  the  National  Bank 
of  Commerce  in  St.  Louis,  the  home  of  the  makers, 
where  it  must  be  presented  for  payment,  for  the  like 
purpose.  Neither  of  these  indorsements  gave  the  in- 
dorsee any  interest  whatever  in  the  note.  It  simply 
constituted  him  a  naked  trustee  of  an  express  trust  to 
collect  it  and  account,  like  all  trustees,  for  the  fund,  to- 
whom  it  might  concern.  The  prevalence  of  and  neces- 
sity for  such  indorsements  to  meet  the  demands  of 
commercial  transactions  which  include  the  world  in 
their  field,  in  which  paper  drawn  in  our  homes  is  fre- 
quently collected  in  the  antipodes,  is  no  doubt  one  of 
the  reasons  for  the  growth  and  firm  establishment  of 
the  rule  which  in  its  effect  transforms  coinmercial  pa- 
per payable  on  its  face  and  by  indorsement  ''to  order,'* 
into  paper  payable  ''to  bearer '*  in  the  possession  of 
any  of  its  payees  and  indorsees.  In  Dugan  v.  United 
States,  3  Wheat.  172,  perhaps  the  leading  modem  case 
upon  the  subject,  the  Supreme  Court  of  the  United 
States  formulated  the  rule  as  follows:  "After  an  ex- 
amination of  the  cases  on  this  subject  (which  cannot 
all  of  them  be  reconciled),  the  court  is  of  opinion  that 
if  any  person  who  indorses  a  bill  of  exchange  to  an- 
other, whether  for  value  or  for  the  purpose  of  collec- 
tion, shall  come  to  the  possession  thereof  again,  he 
shall  be  regarded,  unless  the  contrary  appear  in  evi- 
dence, as  the  bona-fide  holder  and  proprietor  of  such 
bill,  and  shall  be  entitled  to  recover,  notwithstanding 
there  may  be  on  it  one  or  more  indorsements  in  full 
subsequent  to  the  one  to  him,  without  producing  any 
receipt  or  indorsement  back  from  either  of  such  in- 
dorsees, whose  names  he  may  strike  from  the  bill,  or 
not,  as  he  may  think  proper. '*    This  case  was  decided 
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in  1818.  In  1859  Mr.  Story,  in  his  excellent  work  on 
Promissory  Notes,  sec.  452,  said  of  it  that  it  seemed 
to  be  the  better  opinion  maintained  in  America,  not- 
withstanding some  early  doctrine  the  other  way.  In 
the  same  year  the  doctrine  to  its  fullest  extent  was  un- 
qualifiedly indorsed  by  this  court  in  Beattie  v.  Lett,  28 
Mo.  596,  and  it  has  now  been  placed  entirely  beyond 
our  control  by  the  Legislature,  in  section  10018,  Re- 
vised Statutes  1909,  which  is  as  follows:  *'The  holder 
may  at  any  time  strike  out  any  indorsement  which  is 
not  necessary  to  his  title.  The  indorser  whose  indorse- 
ment is  struck  out,  and  all  indorsers  subsequent  to  him, 
are  thereby  relieved  from  liability  on  the  instrument 
Section  10160  defines  ** holder'*  to  be  *'the  payee  or  in- 
dorsee of  a  bill  .  .  .  who  is  in  possession  of  it/^ 
This  definition  was  evidently  intended  to  meet  the  le- 
gal situation  we  have  just  been  considering  by  exclud- 
ing from  its  terms  all  payees  and  indorsees  not  in  pos- 
session, as  well  as  by  including  the  payee  or  indorsee 
in  possession  for  the  time  being. 

Applying  these  principles:     The  plaintiff  brings 

this  note  into  court  with  a  written  contract  by  which 

the  payees  appoint  him  trustee  for  its  collection  and 

application  to  the  purposes  stated.     He 

f^*^*iS*.^  does  not  claim  to  hold  it  for  himself,  but 

the  Holders:       -        ,,  mi       •      ^  • 

Instructions,  for  the  payees.  The  mstrument  of  ap- 
pointment expressly  negatives  any  inter- 
est in  the  plaintiff  by  reserving  to  the  payees  the  right 
to  collect  it  themselves.  The  payees  having,  through 
their  agent,  the  possession  of  the  note,  are,  under  the 
statute,  the  holders  of  it,  having  the  right  to  sue  for  its 
collection,  and  having  that  right  they  have  the  right 
under  section  1730,  Revised  Statutes  1909,  to  contract, 
either  orally  or  in  writing,  with  the  plaintiff  to  sue  for 
their  benefit  and  the  benefit  of  others  to  whom  they 
desire  to  appoint  the  proceeds.  It  is  not  necessary 
that  they  should  prove,  or  that  the  plaintiff  should 
prove  for  them,  that  they  are  the  holders.    The  law 
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raises  a  prima-facie  presumption  to  that  effect  from 
the  fact  that  they  are  the  payees  in  possession,  and 
there  being  nothing  in  this  case  to  rebut  that  presump- 
tion, it  is  immaterial  in  what  form  the  question  of  the 
right  of  their  trustee  to  maintain  the  suit  was  sub- 
mitted to.  the  jury. 

IV.     The  question  of  failure  of  consideration  is 
next  interposed  as  a  defense.    In  approaching  this  it 
is  well  to  say  that  there  is  nothing  in  either  the  plead- 
ings, proof  or  position  of  the  parties  to 
Failure  of         tij^  transaction  that  carries  a  hint  of  un- 

Consideratlon:     _   .  -.  ,         i  -n     i        a 

Appeal.  fairness  or  undue  advantage.     Each  of 

the  parties  had  active  interests  in  the  par- 
ticular locality  where  the  mining  property  which  was 
the  subject  of  the  transaction  is  situated,  and,  so  far 
as  appears  in  the  evidence,  they  had  equal  opportuni- 
ties to  judge  of  its  value.  It  is  conceded  by  the  plain- 
tiff that,  at  the  date  of  the  deed,  the  title  of  the  grant- 
ors to  one  of  the  eight  claims  that  constituted  the  con- 
sideration of  the  note  sued  on,  and  also  to  a  small  por- 
tion of  each  of  two  others,  was  defective.  Whether 
this,  under  the  pleadings  and  evidence,  constitutes  a 
defense  to  this  suit  on  the  notes  is  the  question. 

In  this  inquiry  we  are  still  aided  by  the  Negotiable 
Instruments  Law.  It  provides  (sec.  9999) :  '*  Absence 
or  failure  of  consideration  is  a  matter  of  defense  as 
against  any  person  not  a  holder  in  due  course;  and 
partial  failure  of  consideration  is  a  defense  pro  tanto, 
whether  the  failure  is  an  ascertained  and  liquidated 
amount  or  otherwise. '^ 

The  answers  stated  that  the  sellers  and  payees  in 
the  notes  given  for  the  mining  property  warranted  the 
title  to  be  sound  and  good,  that  it  was  not  sound  and 
good,  wherefore  the  consideration  of  the  notes  had 
failed.  The  case  was  tried  by  defendant  upon  that 
theory  alone.  No  evidence  was  given  as  to  the  value 
or  relative  value  of  the  land  to  which  the  defective 
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titles  applied,  nor  was  there  any  data  to  guide  the  jury 
in  an  attempt  to  find  such  values,  and  the  defendants 
made  no  attempt  by  their  instructions  to  have  the 
question  of  partial  failure  of  consideration  submitted 
to  them,  but  asked  that  they  be  instructed  as  follows : 

''If  you  believe  from  the  evidence  that  the  note 
sued  on  in  this  action  was  executed  and  delivered  by 
defendants  to  Oliver  J.  Westlake  and  Charles  P. 
Laughlin,  as  part  consideration  for  the  purchase  by 
defendants  from  said  Westlake  and  Laughlin  of  cer- 
tain interests  in  real  estate,  to-wit,  mining  claims,  in 
the  county  of  Grant,  Territory  of  New  Mexico,  and 
that  a  conveyance  thereof  was  made,  as  shown  by  the 
deed  offered  in  evidence  herein,  dated  May  14,  1907; 
and  if  you  further  find  that,  at  the  time  of  said  convey- 
ance to  defendants,  said  Westlake  and  Laughlin  did 
not  have  title  to  a  portion  of  said  property  so  con- 
veyed, and  did  not  then  have  good  right  to  sell  and  con- 
vey the  said  interests  (described  in  said  deed),  but  that 
fhe  title  thereto  was  (at  the  time  said  note  was  exe- 
cuted and  delivered)  in  a  person  or  persons  or  corpora- 
tion other  than  said  Westlake  and  Laughlin,  and  if 
you  further  find  from  the  evidence  that  said  property 
named  in  said  conveyance  consisted  of  contiguous  min- 
ing claims,  and  purchased  by  defendants  for  mining 
purposes,  then  your  verdict  should  be  for  defendants/' 

Having  tried  the  case  upon  the  theory  that  the  fail- 
ure of  the  title  to  any  part  of  the  mining  claims  which 
constituted  the  consideration  of  the  note  was  a  com- 
plete defense  to  this  action,  and  having  asked  the  court 
to  so  instruct,  it  is  now  too  late  to  ask  a  retrial  upon  a 
theory,  and  calling  for  a  line  of  evidence,  not  suggested 
in  the  case  we  now  have  before  us,  [Tube  Works  Co. 
V.  Ice  Machine  Co.,  201  Mo.  30,  59.] 

V.  We  now  come  to  the  real  question  submitted 
by  the  court  to  the  jury  as  follows :    **If  you  find  from 
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Retaining  *^^  evidence  .  .  .  that  said  Butler  and 
Poaseaaion  McManus  were  put  in  possession  of  said 
mining  claims  by  said  .Westlake  and  Laugh- 
lin  under  their  deed  of  date  May  14,  1907,  which  is  in 
evidence,  and  that  said  Butler  and  McManus  have 
since  that  time  had  peaceable  possession  of  said  mining 
claims,  then  your  verdict  should  be  for  the  plaintiff 
for  the  amount  of  said  note  and  interest  after  deduct- 
ing all  payments  made  thereon. ' '  The  effect  of  this  in- 
struction, under  the  pleadings  and  evidence,  was  to 
tell  the  jury  that  if  the  defendants  had  taken  posses- 
sion of  the  land  under  the  deed,  and  the  title  to  some 
part  of  it  had  proven  defective  or  failed,  they  could 
not  retain  the  whole  and  resist  the  payment  of  the  pur- 
chase price.  No  principle  of  law  can  be  more  firmly 
established  in  this  State  than  the  above,  and  there  is 
no  principle  of  right  or  justice  that  calls  for  a  reexami- 
nation of  the  numerous  cases  in  which  it  has  been  as- 
serted. [Mitchell  V.  McMuUen,  59  Mo.  252;  Connor 
V.  Eddy,  25  Mo.  72,  75;  Wheeler  v.  Standley,  50  Mo. 
509,  511;  Cartwright  v.  Culver,  74  Mo.  179;  Hunt  v. 
Marsh,  80  Mo.  396,  398;  Davis  v.  Watson,  89  Mo.  App. 
15,  26.]  These  cases  all  unite  in  affirming  the  doctrine 
that  where  one  purchases  land,  taking  a  deed  therefor 
with  covenants  of  warranty,  and  goes  into  possession, 
he  cannot,  while  holding  possession  of  the  land,  defend 
against  the  payment  of  his  note  for  the  purchase  price 
as  for  a  total  failure  of  consideration.  He  is  limited  in 
his  defense  to  the  damages  he  has  suffered  by  the 
breach  of  the  warranty  of  title.  This  case  affords  an 
excellent  illustration  of  the  principle.  The  deed,  so  far 
as  its  granting  words  go,  is  a  simple  quitclaim.  When 
the  grantees  succeeded  to  their  grantors*  possession, 
they  had  everything  that  the  deed  for  which  the  note 
was  given  purports  to  give  them ;  the  possession  of  the 
land  and  such  title  as  the  grantors  had  to  sustain  it. 
There  was  nothing  else  connected  with  the  considera- 
tion of  the  note  but  the  covenant  that  the  claims  were 
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free  from  taxes  and  other  liens,  and  that  the  grantors 
had  good  right  to  convey  them.  The  only  ''failure  of 
consideration' '  in  the  transaction  was  the  breach  of 
this  covenant.  The  extent  of  the  grantors'  liability 
was  such  damage,  if  any,  as  the  defendants  suffered 
from  it.  This  defense,  however,  seeks  to  turn  it  into 
an  instrument  by  which  they  can  keep  the  entire  prop- 
erty without  paying  for  it.  The  trial  court  committed 
no  error  in  refusing  to  submit  the  case  on  that  theory. 

VI.  The  note  in  suit  imported  a  consideration, 
and  the  burden  rested  upon  the  defendants  to  prove 
afl5rmatively  tiiat  it  was  lacking  or  had 
of'proof.  failed.  The  answer  admitted  that  the  con- 
sideration was  the  transfer  to  defendants  of 
certain  mining  property  with  a  warranty  of  title,  and 
that  the  title  was  defective.  The  word  transfer  implies 
delivery  of  possession.  They  could  not  have  chosen  a 
broader  word  to  express  it.  Bouvier  defines  it  as  ''the 
act  by  which  the  owner  of  a  thing  delivers  it  to  another 
with  the  intent  of  passing  the  right  he  has  in  it  to  the 
latter.''  To  the  same  effect  are  Ex  parte  Thomason, 
16  Neb.  238,  and  Robertson  v.  Wilcox,  36  Conn.  426. 
If  the  possession  of  the  property  had  not  been  de- 
livered to  defendants,  or  if  they  had  been  deprived  of 
a^y  part  of  it  on  account  of  failure  or  defect  of  title, 
the  burden  was  on  them  to  show  it.  But  even  were  this 
burden  upon  the  plaintiff  it  was  well  sustained.  The 
statement  of  Mr.  McManus  already  quoted  amounted 
to  an  admission  that  the  possession  had  been  delivered 
to  the  defendants  and  that  they  had  held  it  up  to  the 
time  he  testified. 

We  find  no  error  against  the  appellant,  and  the 
judgment  of  the  St  Louis  Citv  Cirmiit  Court  is  af- 
firmed. 

PER  CURIAM. — This  cause  having  been  trans- 
ferred to  Court  in  Banc  from  Division  One,  on  the  dis- 
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sent  of  Woodson,  J.,  and  having  been  reargued  and 
submitted,  the  foregoing  opinion  of  Bbqwn,  C,  is 
adopted  as  the  opinion  of  the  court.  All  concur  except 
Woodson,  C.  J.,  who  dissents. 


THE  STATE  ex  rel.  EVA  A.  IVEE  et  al.  v.  JOEL 
EWING,  Administrator  De  Bonis  Non  of  Estate 
of  HORACE  G.  PITKIN,  et  al..  Appellants. 

In  Banc,  March  3,  1915. 

1.  ADMINISTRATION:  Order  of  Distribution:  Res  Adjudlcata. 
Where  the  Judgment  of  the  circuit  court,  certified  to  the  probate 
court  and  made  a  record  in  the  latter  court,  even  though 
certified  at  the  instance  of  the  distributees,  provided  that  they 
should  have  the  right  to  take  certain  bank  stock  in  the  hands  of 
the  administrator,  or  its  value  at  that  time  as  fixed  by  the  judg- 
ment, they  had  the  right,  both  by  the  terms  of  the  Judgment  and 
the  statute,  to  choose  whether  they  would  take  the  specific  per- 
sonal property  or  its  value  in  money,  and  the  administrator  had 
no  right  to  compel  them  to  accept  a  settlement  on  a  money 
basis,  which  omitted  the  dividend  the  stock  had  earned;  and  in 
a  suit  on  his  bond,  after  he  has  appropriated  the  stock  and 
dividends,  and  paid  nothing  under  the  order  of  distribution,  a 
Judgment  charging  him  and  his  sureties  with  the  market  value 
of  the  bank  stock,  and  the  dividends,  which  he  has  converted  to , 
his  own  use,  is  not  erroneous. 


2.  :    :     Interest.     Where    the    administrator    has 

failed  to  distribute  property  of  the  estate  as  required  by  the 
law,  or  as  required  by  an  order  of  distribution,  or  has  converted 
it  to  his  own  use,  he  is  guilty  of  maladministration,  and  is  prop- 
erly chargeable  with  interest 

Appeal  from  Schuyler  Circuit  Court. — Hon.  Nat.  M. 
Shelton,  Judge. 

Affirmed. 

Fogle  £  Fogle  and  Higbee  £  Mills  for  appellants ; 
Franklin  Miller  of  counsel. 

(1)     The  court  erred  in  charging  Ewing  with  the 
value  of  the  24  shares  of  bank  stock  at  the  time  of  the 
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trial  in  November,  1911,  value  $4100  plus  $1844  divi- 
dends, in  all  $5944,  for  the  twenty-four  shares  of  stock. 
According  to  the  judgment  of  January  11,  1904,  the 
court  found  the  balance  due  from  the  administrator  to 
be  $9160.96;  this  included  the  twenty-four  shares  of 
stock  at  par.  Plaintiffs  had  the  option  to  take  the 
shares  if  they  so  desired.  The  court,  at  the  same  term 
modified  this  judgment  by  allowing  the  administrator 
credit  for  the  $2500  and  interest  paid  the  Farmers  Ex- 
change Bank,  for  overcharge  by  the  deceased  on  real 
estate  sold  the  bank.  The  plaintiffs  appealed  solely 
from  this  modification  of  the  judgment.  The  reversal, 
by  the  Court  of  Appeals,  of  this  modification  left  the 
original  judgment  of  January  11,  1904,  in  full  force. 
By  the  motion  filed  by  plaintiffs  on  May  4,  1905,  for  an 
order  on  the  administrator  to  distribute  the  $5347.60, 
plaintiffs  exercised  their  option,  and  elected  to  take 
this  sum  in  cash,  and  not  in  bank  stock.  This  election 
became  res  adjudicata  when  the  court  sustained  the 
motion  and  ordered  the  administrator  to  distribute 
$5000  to  the  plaintiffs.  This  order  expressly  required 
the  administrator  to  distribute  cash,  not  shares  of  stock. 
Plaintiffs  should  not  be  allowed  to  play  fast  and  loose 
in  this  manner.  Tower  v.  Compton  Co.,  192  Mo.  394; 
Light  Co.  V.  Mach.  Co.,  170  Mo.  App.  231.  The  pre- 
mium on  the  bank  stock  at  $160  per  share,  would  be 
$1440.  The  court  inadvertently  charged  Ewing  with 
$1700  premium.  This  was  $260  in  excess  of  the  pre- 
mium at  that  valuation.  (2)  The  court  erred  in  charg- 
ing the  administrator  with  interest.  He  is  not  to  be 
charged  with  interest  as  a  matter  of  course.  The  re- 
spondents appealed  from  the  final  settlement  approved 
by  the  probate  court.  They  appealed  from  the  judg- 
ment of  the  circuit  court  on  that  appeal,  finding  there 
was  due  from  the  administrator  $5347.60.  They  have 
been  contestants  from  first  to  last.  The  administrator 
has  acted  in  good  faith,  has  not  used  the  money  for  his 
own  private  purposes,  has  never  been  in  default,  nor 
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refused  to  pay  the  sums  ordered  to  be  distributed;  on 
the  other  hand,  has  repeatedly  offered  to  pay  them. 
Sec.  231,  R.  S.  1909;  Madden  Heirs  v.  Madden,  27  Mo. 
544;  In  re  Peters,  128  Mo.  App.  671;  Pound  v.  Cassity, 
166  Mo.  419.  The  good  faith  of  the  administrator  is 
the  test.  (3)  The  action  brought  by  the  present  plain- 
tiffs as  heirs  and  distributees  of  the  estate  of  Horace 
G.  Pitkin,  deceased,  against  Joel  Ewing,  administrator 
de  bonis  non,  et  al.,  in  the  circuit  court  of  Scotland 
county,  on  January  10,  1907,  and  which  was  pending 
there  until  May,  1910,  abated  this  action,  during  its 
pendency.  Pocoke  v.  Peterson,  165  S.  W.  1020 ;  Warder 
V.  Henry,  117  Mo.  541.  It  did  not  however,  purge  the 
litigation  of  its  vexatious  nature.  (4)  There  were 
equities  to  be  adjusted  between  the  plaintiffs  as  shown 
by  the  order  of  distribution.  The  probate  court  has 
sole  jurisdiction  in  such  cases;  hence  this  action  could 
not  be  maintained.  In  re  Estate  of  Elliott,  98  Mo.  379; 
Pound  V.  Cassity,  166  Mo.  426. 

E.  R.  Bartlett  and  P.  F.  Greenwood  for  respond- 
ents. 

(1)  The  trial  court  properly  charged  the  defend- 
ants with  $13,746.74  including  the  value  of  and  divi- 
dends on  bank  stock.  Such  charge  was  not  in  excess 
of,  but  was  in  fact,  some  $2000  less  than  should  have 
been  charged.  The  liability  of  the  bond  is  identical 
with  the  liability  of  the  administrator  on  final  settle- 
ment which  had  been  previously  adjudged  as  to 
amount,  character,  rate  of  interest  and  conditions. 
Sees.  231,  287,  R.  S.  1S09.  (2)  The  court  properly 
charged  the  defendants  with  the  present  value  of  the 
twenty-four  shares  of  bank  stock  as  $4100,  and  with 
the  $1844  of  dividends  collected  by  the  administrator 
thereon.  Such  bank  stock  is  admittedly  the  property 
of  the  estate,  was  so  adjudged  in  the  final  settlement 
case,  and  ordered  distributed  together  with  the  divi- 
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dends  accrued  and  accruing  thereon.  The  amount  and 
receipt  of  the  dividends  was  admitted  in  evidence  by 
defendants,  and  the  value  of  stock  proven,  and  uncon- 
tro verted  by  defendants.  The  administrators'  failure 
and  refusal  to  distribute  such  stock  and  dividends  in 
kind  constituted  a  conversion  on  his  part  and  a  lia- 
bility for  the  value  thereof  at  the  date  of  trial.  No 
right  or  requirement  of  an  election  by  the  heirs  to  take 
bank  stock  in  kind  or  the  inventoried  value  in  lieu 
thereof,  could  or  did  exist;  and  there  was  no  authority 
in  the  trial  court  to  require  such  an  election.  Had  the 
court  so  decreed,  its  order  would  be  mere  verbiage  and 
void.  R.  S.  1909,  sees.  241,  247,  248.  (3)  The  defend- 
ants  were  chargeable  and  properly  charged  with  the 
$3526.10  of  interest  on  the  amount  of  money  adjudged 
due  from  the  administrator  on  final  settlement.  The 
amount  is  not  excessive,  but  much  less  than  the  amount 
properly  chargeable.  While  an  administrator,  pend- 
ing the  administration,  or  pending  a  proper  litigation, 
is  not  chargeable  with  interest,  as  a  matter  of  course, 
he  is  chargeable  with  interest  on  the  balance  adjudged 
due  from  him  on  final  settlement,  and  which  he  has 
been  ordered  to  pay  from  the  date  of  such  order,  and 
that  is  the  charge  here  made.  Sec.  231,  B.  S.  1909; 
Estate  of  Camp,  6  Mo.  App.  563;  Julian  v.  Wright- 
man,  73  Mo.  568;  Madden  v.  Madden,  27  Mo.  544; 
Henry  v.  State,  9  Mo.  778 ;  Peters  v.  Berkemeier,  128 
Mo.  App.  666. 

STATEMENT. 

This  is  a  suit  on  the  bond  of  an  administrator  de 
bonis  non  of  the  estate  of  H.  G.  Pitkin,  wherein  plain- 
tiffs, as  the  distributees  of  the  decedent,  recovered 
judgment  for  $13,746.74.  On  the  trial  it  was  shown 
that  H.  G.  Pitkin  died  July  3,  1895,  leaving  a  widow 
and  eight  children,  all  of  whom,  or  their  representa- 
tives, are  the  relators  in  this  suit  on  the  bond  of  Joel 
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Ewing,  who  was  appointed  administrator  de  bonis  non, 
on  June  4,  1896.  This  action  was  begun  in  1907  in 
Scotland  county,  and  taken  by  change  of  venue  to 
Schuyler  county,  tried  there,  and  judgment  rendered 
on  the  15th  of  November,  1911.  The  case  was  tried 
without  the  aid  of  a  jury  and  the  court  made  the  fol- 
lowing findings  and  rendered  judgment  accordingly : 

Charged  against  said  administrator  by  the  Kansas  City 

Court  of  Appeals    $  250D.  00 

Interest  on  same  from  July  19,  1896,  amounting  to 2145.73 

Twenty-four  shares  of  stock  in  the  Farmers  Exchange 

Bank  of  the  par  value  of 2400. 00 

Premium  on  same,  which  the  administrator  has  con- 
verted to  his  own  use 1700. 00 

Dividends  on  same    1844.00 

Amount  adjudged  January  11,  1903 2947.43 

Interest  on  same  amounting  to 1380.37 

Total    $14917.53 

Credit  as  claimed  by  administrator 1170 .  79 

Balance  due  these  plaintiffs $13746.74 

On  the  trial  it  appeared,  as  stated  in  plaintiffs^ 
petition,  that  a  judgment  was  rendered  by  the  circuit 
court  of  Schuyler  county,  in  the  matter  of  the  objection 
of  the  heirs  and  distributees  of  H.  G.  Pitkin  to  the  final 
settlement  of  defendant  Ewing,  as  administrator,  on 
the  11th  day  of  January,  1904,  wherein  said  adminis- 
trator was  adjudged  to  be  indebted  to  the  estate  in  the 
sum  of  $9160.96.  Among  the  items  upon  which  that 
judgment  was  founded  were  twenty-four  shares  of 
bank  stock.  It  was  further  provided  in  said  judgment 
that  in  the  distribution  of  the  estate  the  heirs  and  dis- 
tributees, if  they  so  desired,  should  receive  the  bank 
stock  in  kind,  together  with  all  dividends  collected 
thereon  by  the  administrator  up  to  the  time  of  distribu- 
tion. At  the  same  term  of  the  circuit  court  of  Schuy- 
ler county  (to  which  the  matter  had  been  taken  on 
change  of  venue),  an  order  was  made  modifying  the 
aforesaid  judgment  by  eliding  therefrom  an  item  of 
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$2500,  and  also  an  item  of  interest  on  the  balance  shown 
to  be  in  the  hands  of  the  administrator  on  a  previous 
settlement.  According  to  such  modification,  the  remain- 
der of  the  judgment  would  have  been  $5347.43.  From 
the  action  of  the  court  in  so  modifying  its  judgment, 
the  heirs  appealed  to  the  Kansas  City  Court  of  Appeals. 
[Ivie  V.  Ewing,  120  Mo.  App.  124.]  That  court  re- 
versed the  action  of  the  circuit  court  and  remanded  the 
cause  with  directions  to  reinstate  the  two  items  com- 
plained of.  The  $2500  item  was  an  amount  which  the 
administrator  had  paid  to  a  bank,  upon  some  alleged 
equity  against  the  deceased.  After  the  ruling  of  the 
Kansas  City  Court  of  Appeals,  the  bank  returned  that 
sum  to  the  administrator.  Pending  said  appeal  to  the 
Kansas  City  Court  of  Appeals,  the  circuit  court  made 
an  order  that  $5000  of  the  amount  of  its  judgment 
should  be  certified  to  the  probate  court  for  distribution. 
The  testimony  was  conflicting  whether  this  order  was 
procured  by  the  administrator  or  upon  a  motion  on  be- 
half of  the  distributees.  By  misprision  the  clerk  of 
the  circuit  court  made  a  transcript  of  this  order  for 
$5347.43  and  furnished  certified  copies  of  it  to  some  of 
the  attorneys.  The  record  seems  to  show  that  it  was 
sent  to  the  probate  court  of  Scotland  county.  One  of 
the  incorrect  copies  of  the  order  seems  to  have  been 
found  among  the  papers  of  the  probate  court.  The  de- 
fendant administrator  has  never  paid  any  part  of  the 
amount  adjudged  against  him  on  Kis  final  settlement 
to  the  plaintiffs.  He  tendered  certain  payments  to 
them  in  money  which  they  declined,  because  they 
wanted  a  distribution  of  the  bank  stock  in  kind,  and 
also  an  accounting  on  his  part  for  all  the  dividends 
collected  thereon.  In  the  judgment  rendered  on  the 
trial  of  this  case,  the  administrator  was  charged  with 
the  market  value  of  the  bank  stock  and  its  actual  book 
value,  and  with  the  dividends  collected  thereon  by  him. 
After  the  overruling  of  their  motion  for  a  new 
trial,  the  defendants  duly  appealed  to  this  court 
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OPINION. 
BOND,  J.    (After  stating  the  facts  as  above.) — 

I. 

The  appellants  complain  of  the  findings  by  the 
court  that  the  administration  was  indebted  for  the  mar- 
ket value  of  twenty-four  shares  of  bank 
D^ttHbution.  stock  at  the  time  of  the  judgment.  There 
is  no  merit  in  this  contention.  The  addi- 
tional abstract  of  respondents  discloses  that  their  peti- 
tion was  amended  on  the  trial  by  interlineation,  so  as 
to  charge  that  the  twenty-four  shares  of  bank  stock  in 
the  hands  of  the  administrator  had  a  market  value  of 
$181  per  share.  The  evidence  of  this  fact  was  not  at- 
tempted to  be  controverted.  The  only  inquiry  there- 
fore is  whether  the  order  of  the  circuit  court,  pending 
the  appeal  to 'the  Kansas  City  Court  of  Appeals,  for 
the  distribution  of  the  portion  of  the  judgment  which 
was  not  appealed  from,  was  such  an  election  by  the 
plaintiffs  as  to  debar  them  from  demanding  in  the 
present  suit,  the  delivery  of  the  bank  stock  in  kind  and 
an  accounting  for  the  dividends  thereon,  which  the  ad- 
ministrator admitted  on  the  trial  he  had  collected. 
There  was  no  election  by  the  plaintiffs  on  this  state  of 
facts,  even  if  it  be  conceded  (which  is  denied  by  their 
attorney)  that  the  motion  for  the  order  of  distribution 
was  made  on  their  behalf.  It  stands  confessed  that  the 
defendant  has  not  paid  a  dollar  under  that  order,  and 
the  very  judgment,  a  part  of  which  was  so  certified 
to  the  probate  court,  provided  that  the  plaintiffs  should 
have  the  right  to  take  the  stock  then  in  the  hands  of  the 
administrator,  or  its  value  at  that  time,  as  fixed  in  that 
judgment.  Hence,  when  the  order  in  question  became 
a  record  in  the  probate  court,  the  plaintiffs  as  distribu- 
tees under  the  terms  of  the  judgment  as  well  as  the 
express  provisions  of  the  statutes,  would  have  been 

264M022 


Digitized  by 


Google 


338        SUPREME  COURT  OF  MISSOURI, 

state  ex  rel.  v.  Ewing. 

entitled  to  choose  whether  they  would  take  the  specific 
personal  property  in  the  hands  of  the  administrator, 
or  its  proceeds.  [R.  S.  1909,  sees.  247,  248,  249.]  The 
record  shows  that  the  defendant  administrator  has 
never  tendered  them  the  bank  stock  in  specie,  but  has 
appropriated  it  to  himself,  and  that  they  have  refused 
his  proffers  of  a  partial  distribution  for  that  reason. 
The  case  cited  by  appellant,  Tower  v.  Compton  Hill 
Improvement  Co.,  192  Mo.  379,  has  not  the  remotest 
analogy  to  the  facts  in  this  case.  The  facts  there 
arose  out  of  the  sale  of  land  upon  restrictions  in  the 
deed  as  to  the  cost  and  kind  of  improvements  to  be 
erected.  In  consideration  of  which,  the  grantor  agreed 
not  to  subdivide  his  adjoining  property  into  smaller 
quantities  than  100  feet.  Two  actions  were  brought, 
one  by  the  grantee  for  breach  of  that  covenant  on  the 
part  of  the  grantor,  who  defended  that  plaintiff  had 
been  guilty  of  a  prior  breach  of  the  building  restric- 
tions. Plaintiff  was  cast  in  the  suit  whereupon  defend- 
ant brought  another  action  for  a  forfeiture  and  was 
held  to  be  precluded  by  the  alternative  defense  which 
he  had  made  to  the  former  suit. 

In  the  case  at  bar  there  was  nothing  in  the  certifi- 
cation to  the  probate  court  of  Scotland  county  which 
implied  a  refusal  on  the  part  of  the  plaintiffs  to  receive 
from  the  administrator  the  shares  of  bank  stock  to 
which  they  were  entitled.  They  were  still  entitled  to 
demand  of  him  that  specific  property  which  he  should 
have  delivered  to  them  unless  they  refused  to  take  it. 
Instead  of  so  doing,  he  sought  to  make  them  settle  on 
a  moneyed  basis.    This  they  declined  to  do. 

n. 

Appellants    finally    complain    that    interest    was 

charged  against    the    administrator   on   the    amount 

shown  in  the  judgment  to  have  been  due  on  a 

previous    settlement   and   on   dividends    re- 

<jeived  by  him,  and  on  the  $2500  repaid  to  him  after  the 
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decision  of  the  Kansas  City  Court  of  Appeals.  There 
was  no  error  in  such  charge.  The  evidence  abun- 
dantly shows  that  he  had  either  converted  this  property 
to  his  own  use,  as  he  did  the  bank  stock,  or  failed  to 
distribute  it  as  required  by  law,  and  hence  was  guilty 
of  maladministration  and  properly  chargeable  with  in- 
terest. [E.  S.  1909,  sec.  231;  Julian  v.  Wrightsman, 
73  Mo.  569 ;  In  re  Peters  v.  Berkemeier,  128  Mo.  App. 
666;  Madden  v.  Madden,  27  Mo.  544.]  The  undisputed 
facts  show  that  this  administration  has  lingered  nearly 
eighteen  years,  with  practically  no  debts  against  the 
decedent.  The  judgment  rendered  below  is  in  all  re- 
spects correct  and  based  upon  a  very  conservative  esti- 
mate of  the  liabilities  of  the  administrator,  and  is  af- 
firmed. 

PER  CURIAM.— The  foregoing  opinion  of  Bond, 
J.,  in  Division  No.  1  is  adopted  as  the  opinion  of  the 
Court  In  Banc.  Graves,  Bond,  Walker,  Paris  and 
Blair,  J  J.,  oonQyMy  Brown,  J.,  concurs  in  result;  Wood- 
son, C.  J.,  expresses  his  views  in  a  separate  opinion. 

WOODSON,  C.  J. — ^In  my  opinion  respondents 
are  allowed  too  much  interest. 


THE  STATE  v.  PEARL  BAKER,  Appellant. 

Division  Two.  March  30,  1915. 

1.  FORMER  ACQUITTAL:  Motion  to  Quash  Information:  Repli- 
cation. A  plea  of  autrefois  acquit  cannot  be  raised  by  an  ordi- 
nary motion  to  quash  the  information;  the  proper  procedure,  if 
defendant  wishes  to  present  the  issue  that  he  has  been  pre- 
viously acquitted  of  the  Identical  offense,  is  to  do  so  by  a  special 
plea  In  bar.  Primarily  a  motion  to  quash  is  directed  to  matters 
of  form;  to  raise  such  issues  as  require  for  their  proof  or  illumi- 
nation eyldence  aiuinde,  pleas  in  bar,  oi*  pleas  in  abatement,  or 
special  pleaB  in  bar,  are  used.    And  while  it  is  the  practice  for 
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the  State  to  file  a  replication  to  a  special  plea  of  autrefois  acquit, 
defendant  cannot  complain  that  no  replication  to  his  motion  to 
quash  was  filed,  because  that  issue  cannot  be  raised  by  such 
motion. 


2.   :   Abandoned   Information.     Where  the  prosecuting  at^ 

torney  filed  a  duplicitous  information,  in  one  count  of  which  he 
charged  defendant  with  stealing  turkeys  from  one  woman  and 
in  the  other  with  stealing  goslings  from  another  woman  (the 
prosecutrix),  and  before  any  plea  or  trial  thereon  was  had,  filed 
two  separate  informations,  in  one  of  which  defendant  was 
charged  with  stealing  the  turkeys  and  in  the  other  with  stealing 
the  goslings,  and  defendant  was  tried  on  the  information  charg- 
ing him  with  stealing  the  turkeys  and  acquitted,  but  was  never 
tried  upon  the  information  having  two  counts,  nor  upon  the 
separate  information  charging  him  with  stealing  the  goslings,  he 
is  not,  upon  the  facts,  entitled  to  his  discharge  on  the  ground  of 
former  acquittal,  on  his  trial  upon  another  information  charging 
him  with  stealing  the  identical  goslings. 

3.  PUNISHMENT:  Severity.  Passion  or  prejudice  on  the  part  of 
the  Jury  is  not  inferable  from  the  severity  of  the  punishment,  if 
it  falls  substantially  short  of  the  maximum  prescribed  by  the 
statute. 

4.  LARCENY:  Goslings:  Identity.  Where  no  other  necessary 
matter  of  proof  is  called  in  question  except  the  identity  of  the 
four  Emden  goslings  found  at  defendant's  house  with  those 
stolen  from  the  prosecutrix's  coop,  and  they  were  positively 
identified  a  week  later  by  prosecutrix  as  her  own,  and  defendant 
and  his  wife  testified  they  were  raised  by  defendant's  wife  and 
belonged  to  her,  the  question  of  identity,  and  consequently  of 
larceny,  is  properly  for  the  jury  only. 

6.  MISCONDUCT  OF  COUNSEL:  Improper  Evidence:  No  Objec- 
tion or  Exception.  The  offering  of  testimony  utterly  inad- 
missible, and  the  filling  of  the  record  with  things  which  utterly 
disregard  defendant's  rights,  done  by  hired  counsel  for  the  State 
in  their  zeal  to  richly  earn  their  fees,  if  not  objected  or  excepted 
to,  are  not  saved  for  review  on  appeal. 

6.   :   Improper  Argument.    Argument  to  the  jury  of  hired 

counsel,  reprehensible  in  the  extreme,  if  not  objected  to  by  de- 
fendant, and  if  the  court  did  not  rule,  nor  was  asked  to  rule, 
and  if  no  objection  was  made  or  exception  saved  to  his  lack  of 
action  in  failing  to  rule,  and  all  defendant  did  was  simply  to 
except  to  the  remarks,  is  not  saved  for  review  on  appeal. 

7.  INSTRUCTION:  Defining  Feloniously.  Where  the  statute 
which  defines  the  offense  does  not  use  the  word  "feloniously," 
an  instruction  cannot  be  held  to  be  erroueous  for  the  simple 
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reason  that  it  does  not  contain  the  word  or  by  any  circumlocu- 
tion define  it 


:  Possession  Authorizing  Presumption  of  Guilt:  Exclu- 
sive. A  possession  authorizing  the  Jury  to  presume  that  defend- 
ant stole  the  stolen  goslings  is  not  required  to  be  exclusive,  but 
if  the  goslings  are  shown  to  have  been  stolen  and  were  soon 
afterwards  found  in  the  Joint  possession  of  defendant  and  his 
wife  in  their  poultry  yard,  there  is  such  possession  as  authorizes 
an  instruction  authorizing  the  presumption  that  defendant  stole 
the  goslings.    [Following  State  v.  Phelps,  91  Mo.  478.] 


^.  :   Search  Warrant:   Retention  of  Property  by  Sheriff. 

An  instruction  telling  the  Jury  that  when  a  search  warrant  is 
served  by  the  sheriff,  the  State  has  the  right  to  cause  the  sheriff 
to  retain  the  property  found  and  alleged  to  have  been  stolen,  for 
use  as  evidence,  should  be  refused,  since  he  has  no  right  in  law 
to  retain  it  for  that  purpose,  and  where  it  is  not  offered  in  evi- 
dence the  instruction  is  out  of  harpiony  with  the  facts;  and 
there  is  nothing  in  the  subject-matter  of  such  an  instruction,  of 
a  legal  sort,  which  brings  it  within  the  category  of  instructions 
which  the  court  is  compelled  to  give  of  his  own  motion. 

10. :   Instruction:   Irrelevant  Matter.    An  instruction  that 

is  a  bald  comment  on  an  immaterial  and  irrelevant  matter, 
should  be  refused;  for  instance,  an  instruction  which  tells  the 
jury  that  when  defendant's  wife  testified  in  chief  that  she  was 
at  the  time  of  the  alleged  larceny  in  a  distant  city,  the  State  had 
the  right  to  cross-examine  her  as  to  why  she  went  there  and 
what  she  was  doing  there.  If  the  State's  counsel  attributed  to 
her  conduct  not  Justified  by  the  evidence,  a  prompt  oral  objec- 
tion would  have  saved  the  point 

11.  UNFAIR  TRIAL:  Reversal:  Appellate  Practice.  Although 
upon  the  whole  case  defendant  did  not  get  a  fair  trial,  yet  if 
those  things  which  would  have  been  error  if  properly  preserved 
for  review,  were  not  so  preserved,  and  there  is  no  error  in 
those  matters  properly  preserved,  the  Judgment  must  be  af- 
firmed. 

Appeal    from    Clark    Circuit    Court.— flow.    N.    M. 
Pettingill,  Judge. 

Apfibmed. 

John  A.  Whiteside,  Oliver  C.  Clay  and  A.  F.  Haney 
for  appellant. 

(1)    The  trial  court  erred  in  overruling  the  motion 
fil<^d  by  defendant  to  quash  the  information  and  dis- 
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charge  defendant.  State  v.  Wear,  145  Mo.  162;  Ex 
parte  Jilz,  64  Mo.  205.  (2)  The  trial  court  erred  in 
refusing  to  give  the  instruction  asked  by  defendant  at 
the  close  of  the  evidence  directing  the  jury  to  find  the 
defendant  not  guilty.  There  is  no  substantial  evidence 
to  support  the  verdict.  The  evidence  by  which  de- 
fendant's guilt  is  sought  to  be  established  is  wholly 
circumstantial.  When  a  conviction  for  felony  rests 
altogether  upon  circumstantial  evidence,  the  circum- 
stances proved  must  be  inconsistent  with  the  hypothe- 
sis that  the  defendant  is  innocent  and  with  every  other 
rational  hypothesis  except  that  of  guilt.  State  v.  Mor- 
ney,  196  Mo.  49.  Suspicion,  or  even  strong  probabili- 
ties of  guilt,  will  not  supply  the  place  of  evidence,  in 
establishing  guilt.  State  v.  Francis,  199  Mo.  692 ;  State 
V.  Young,  237  Mo.  170.  Unless  there  is  substantial 
evidence  of  guilt,  the  court  should  instruct  the  jury  to 
return  a  verdict  of  not  guilty.  State  v.  Young,  237 
Mo.  170.  Where  there  is  no  substantial  evidence  of 
guilt,  the  judgment  should  be  reversed  and  the  defend- 
ant discharged.  State  v.  Momey,  196  Mo.  51.  (3) 
The  possession  by  defendant's  wife  of  the  alleged 
stolen  goslings,  on  defendant's  premises,  will  not  raise 
any  presumption  of  guilt  against  defendant.  State  v. 
Drew,  179  Mo.  322;  State  v.  Castor,  93  Mo.  250;  State 
V.  Warford,  106  Mo.  63.  To  raise  the  presumption  of 
guilt  against  the  defendant  arising  from  the  posses- 
sion of  recently  stolen  property,  the  stolen  property 
must  be  found  in  his  actual  and  exclusive  possession. 
State  V.  Hammons,  226  Mo.  604;  State  v.  Baker.  144 
Mo.  329;  State  v.  Belcher,  136  Mo.  137;  State  v.  Drew, 
179  Mo.  322;  State  v.  Castor,  93  Mo.  250.  (4)  The 
court  erred  in  giving  instruction  No.  4  on  the  part  of 
the  State.  It  improperly  applies  to  defendant  the 
presumption  of  guilt  arising  from  possession  of  re- 
cently stolen  property.  State  v.  Warford,  106  Mo. 
61-64.  It  erroneously  excludes  from  the  consideration 
of  the  jury  the  defense  of  alibi.     State  v.  Edwards^ 
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109  Mo.  321;  State  v.  North,  95  Mo.  615;  State  v.  Sid- 
ney, 74  Mo.  390.  Tliis  last  error  is  not  cured  by  the 
giving  of  defendant's  general  instruction  on  alibi. 
That  would  simply  present  a  case  of  conflicting  in- 
structions. State  V.  Wright,  199  Mo.  166.  (5)  The 
court  should  have  given  instruction  B  asked  by  de- 
fendant at  the  close  of  the  argument,  for  the  purpose 
of  curing  the  effect  of  certain  improper  remarks  made 
by  the  State's  counsel.  (6)  The  verdict  is  the  result 
of  the  passion  and  prejudice  of  the  jury.  This  is 
shown  by  the  disparity  between  the  punishment  of 
three  years'  imprisonment  in  the  penitentiary  assessed 
and  the  petty  character  and  extent  of  the  offense 
charged  against  defendant ;  and  by  the  absence  of  ag- 
gravating circumstances.  This  is  also  shown  from  the 
weak  and  unsubstantial  character  of  the  evidence 
against  defendant.  (7)  The  improper  remarks  in- 
dulged in  by  counsel  for  the  State  are  such  as  to  arouse 
the  prejudices  of  the  jury,  and  being  suffered  to  go 
unrebuked  by  the  court,  should  be  considered  along 
with  the  disparity  between  the  penalty  assessed  and 
the  petty  character  of  the  offense  in  disclosing  the  fact 
that  the  verdict  is  the  result  of  passion  and  prejudice. 
State  V.  Rose,  178  Mo.  33;  State  v.  Kyle,  259  Mo.  401. 

John  T.  Barker,  Attorney-General,  and  Lee  B. 
Ewing,  Assistant  Attorney-General,  for  the  State. 

(1)  The  court  properly  held  against  appellant's 
plea  in  bar,  erroneously  termed  motion  to  quash  in- 
formation. The  plea  was  former  acquittal.  There 
was  absolutely  no  proof  that  appellant  formerly  had 
been  placed  upon  trial  for  the  offense  in  the  instant 
case,  and  had  been  acquitted  of  the  charge.  State  v. 
Oakes,  202  Mo.  86;  State  v.  Laughlin,  180  Mo.  342; 
State  V.  Andrews,  27  Mo.  267;  State  v.  SuraU,  31  Mo. 
197;  State  v.  Hussey,  145  Mo.  App.  671;  State  v.  Polk, 
144  Mo.  App.  326;  State  v.  Heath,  8  Mo.  App.  99.  The 
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record  entries  oflfered-  in  evidence  in  support  of  the 
plea  in  bar,  do  not  show  that  defendant  ever  before 
had  been  put  upon  trial  on  the  charge  in  the  instant 
case.  Therefore,  the  trial  court  cannot  be  convicted 
of  error  in  finding  against  the  plea  in  bar  herein.  (2) 
The  court  properly  refused  appellant ^s  instruction,  in 
the  nature  of  a  demurrer  to  the  evidence,  at  the  close 
of  all  the  testimony.  (3)  The  bill  of  exceptions  shows 
that  appellant  objected  to  certain  remarks  of  State's 
counsel  in  their  argument  to  the  jury,  but  it  does  not 
show  the  ruling  of  the  court  thereon,  or  that  any  ruling 
was  made,  or  that  any  exception  was  saved  to  any 
ruling  or  to  the  failure  of  the  court  to  make  a  ruling. 
Therefore,  there  is  nothing  in  this  matter  that  this 
court  will  review.  State  v.  Williams,  186  Mo.  138; 
State  V.  Walker,  194  Mo.  264;  State  v.  Whitsett,  232 
Mo.  529;  State  v.  Phillips,  233  Mo.  306;  State  v. 
Sauva,  234  Mo.  571.  (a)  The  court  did  not  err  in  re- 
fusing appellant's  instruction  **A"  relative  to  coun- 
sel's improper  argument  at  the  close  of  the  argument. 
There  had  been  no  exception  saved  to  the  ruling  of 
the  court,  or  his  failure  to  rule,  when  objection  was 
made  to  counsel's  argument.  Besides,  this  instruction 
does  not  correctly  state  the  law  (See  R.  S.  1909,  sec. 
5231)  and  is  not  based  on  any  evidence  in  the  case, 
(b)  Appellant's  instruction  **B,"  offered  at  the  close 
of  the  argument,  was  properly  refused  for  the  reason 
set  forth  above.  (4)  Appellant's  numerous  objec- 
tions as  to  the  sufl5ciency  of  the  evidence  are  without 
foundation.  The  evidence  on  the  part  of  the  State 
showed  that  the  goslings  in  question  were  stolen  on  the 
night  of  June  16,  1912,  and  on  June  2l8t  were  found 
in  the  possession  of  appellant  and  his  wife.  Appel- 
lant's evidence  that  the  goslings  were  his  wife's  and 
that  she  had  raised  them,  and  the  prosecuting  witness 
was  mistaken  in  her  identification  of  them,  was  strong- 
ly contradicted  by  the  State.  The  possession  of 
stolen  property  was  not  satisfactorily  accounted  for  by 
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appellant.  The  evidence  of  defendant's  guilt  was  clear 
and  fully  warranted  the  verdict  of  guilty.  State  v. 
Estis,  209  Mo.  288;  State  v.  McGhee,  212  Mo.  95;  State 
V.  Venton,  220  Mo.  90;  State  v.  Court,  225  Mo.  609. 
There  was  evidence  of  the  theft.  Its  weight  and  the 
credibility  of  the  witnesses  was  for  the  jury.  State  v. 
McDowell,  214  Mo.  343;  State  v.  Sassaman,  214  Mo. 
738;  State  v.  Shelton,  223  Mo.  141;  State  v.  Hooley, 
233  Mo.  295. 

FARIS,  P.  J. — Defendant,  tried  in  the  circuit 
court  of  Clark  county  upon  an  information  charging 
him  with  grand  larceny,  for  that  he  had  stolen  certain 
domestic  fowls,  viz.,  four  goslings,  was  found  guilty 
and  his  punishment  assessed  at  imprisonment  in  the 
penitentiary  for  a  term  of  three  years.  From  this 
conviction,  after  the  usual  motions  for  a  new  trial  and 
in  arrest,  he  has  appealed. ' 

The  facts  disclosed  by  the  evidence  are  substan- 
tially as  follows : 

Both  defendant  and  one  Mrs.  Samuel  Denny  resid- 
ed upon  farms  in  Clark  county,  distant  some  several 
miles  from  each  other.  Mrs.  Denny  was  the  owner  of 
six  goslings  of  the  White  Emden  breed,  and  which  were 
some  eight  weeks  old.  These  goslings,  at  the  time  the 
four  in  question  are  alleged  to  have  been  stolen,  were 
kept  by  Mrs.  Denny  in  a  goods  box  which  she  had 
converted  into  a  coop.  On  the  night  of  June  16,  1912, 
four  of  these  goslings  disappeared  from  this  coop,  into 
which  they  had  been  driven  about  7:30  o'clock  on  the 
evening  of  the  preceding  night.  The  coop  was  found 
open  and  the  two  remaining  goslings  had  escaped 
therefrom ;  mud  was  found  upon  the  woven  wire  fence 
near  the  coop,  and  the  tracks  of  a  man  were  found 
along  the  ditch  at  the  side  of  the  roadway  near  this 
point. 

Certain  parties,  apparently  active  and  zealous 
members  of  a  voluntary    association   known    as    the 
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** Anti-Horse  Thief  Association,^^  watched  the  prem- 
ises of  defendant  from  some  little  distance  with  a  field 
glass.  These  spying  persons  testified  that  they  saw 
the  goslings  in  the  yard  of  defendant  and  saw  him  as- 
sist his  wife  in  feeding  and  caring  for  them  and  in 
driving  them  to  roost  in  the  evenings.  From  informa- 
tion thus  obtained  and  from  the  fact  that  the  defendant 
seems  to  have  been  suspected  of  this  theft  from  the 
beginning,  a  search  warrant  was  procured  some  five 
days  after  the  alleged  theft,  and  the  sheriff,  being 
armed  therewith  and  accompanied  by  Mrs.  Denny,  Mr. 
Denny  and  divers  others  of  the  vicinage,  forming  al- 
together quite  a  large  aggregation,  went  to  the  prem- 
ises of  defendant  and  there  found  some  sixteen  gos- 
lings, among  which  were  the  four  which  are  alleged 
to  have  been  stolen  from  Mrs.  Denny.  These  four  gos- 
lings, from  their  general  appearance,  from  the  color  of 
their  legs  and  bills,  which  was  said  by  the  expert  wit- 
nesses to  be  peculiar  to  this  breed  of  geese,  and  from 
their  gentleness  and  from  the  further  fact  that  they 
came  to  her  upon  a  peculiar  call,  Mrs.  Denny  positively 
identified  as  hers.  She  says  that  upon  her  claiming 
them  defendant  made  denial  of  her  ownership  of  them 
and  claimed  that  his  wife  owned  them.  Upon  Mrs. 
Denny's  contending  that  they  were  hers,  he  told  her 
to  **take  them  if  they  were  hers,''  but  that  he  ** would 
show  her  whose  property  they  were."  The  sheriff 
says  that  he  told  defendant  he  would  have  to  take  tiiem 
as  sheriff  and  that  he  was  then  told  by  defendant  that 
he  (the  sheriff)  could  take  them;  that  he  (defendant) 
** would  not  go  to  law  about  it." 

Upon  getting  possession  of  the  four  goslings  in 
question  Mrs.  Denny  took  them  with  her  and  turned 
them  loose  with  the  two  others  which  she  had.  She 
testified  that  they  seemed  to  know  one  another;  that 
they  ** chattered  together"  and  apparently  knew  the 
premises.  In  short,  there  was  positive  identification  of 
these  goslings  by  Mrs.  Denny. 
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Other  testimony  in  the  case  showed  the  presence 
of  defendant  and  his  wife  in  a  buggy  driving  in  the 
direction  of  the  Denny  farm  and  about  two  miles  dis- 
tant therefrom  late  in  the  evening  preceding  the  night 
in  which  the  goslings  were  evidently  taken. 

The  defense  is  one  of  identity,  that  is,  that  the  gos- 
lings alleged  to  have  been  stolen  were,  on  the  contrary, 
hatched  and  raised  by  defendant's  wife.  Many  wit- 
nesses were  called  to  develop  and  to  combat  this  theory 
of  defendant,  and  a  sharp  issue  was  raised  creating 
much  doubt  as  to  where  upon  this  question  the  truth 
lies. 

Both  defendant  and  his  wife  testified  in  his  behalf. 
There  was  much  proof  as  to  the  bad  reputation  of  de- 
fendant for  truth  and  veracity,  and  of  the  wife  of  de- 
fendant for  truth  and  veracity  and  for  chastity. 

Defendant  filed  a  motion  which  he  calls,  and  which 
<5alls  itself,  a  motion  to  quash  the  information,  upon 
the  ground  that  defendant  had  been  tried  theretofore 
and  acquitted  upon  the  identical  charge  in  the  instant 
case.  It  is  difficult  to  ascertain  the  facts  bearing  upon 
this  alleged  acquittal.  These  facts  rest  for  the  most 
part  upon  oral  testimony  and  not  upon  the  record.  No 
objection,  however,  was  made  by  the  State  to  the  com- 
petency of  this  evidence.  As  nearly  as  we  can  ascer- 
tain from  the  tinfortunate  condition  of  the  record,  the 
prosecuting  attorney  seems  at  first  to  have  filed  an  in- 
formation in  two  counts  against  defendant.  In  one 
<3ount  of  this  information  he  was  charged  with  having 
stolen  certain  turkeys  which  belonged  to  one  Weber, 
and  in  the  other  count  thereof  with  having  stolen 
the  identical  goslings  belonging  to  Mrs.  Denny,  for 
which  he  is  being  here  prosecuted.  After  filing  the 
said  information  in  two  counts,  which  was  of  course 
duplicitous,  but  before  any  plea  was  had  thereon  or 
before  the  defendant  was  ever  tried  thereon  two  sep- 
arate informations  were  filed  against  defendant,  in 
one  of  which  he  was  charged  with  the  larceny  of  the 
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turkeys  of  said  Weber  and  in  the  other  of  which  he 
was  charged  with  the  larceny  of  the  goslings  of  Mrs. 
Denny.  Defendant  seems  to  have  been  tried  upon  the 
said  separate  information  charging  him  with  the  lar- 
ceny of  the  Weber  turkeys  and  acquitted  thereon ;  but 
he  was  never  tried  upon  the  information  having  two 
counts,  nor  was  he  ever  tried  upon  the  separate  in- 
formation charging  him  with  the  theft  of  Mrs.  Denny's 
goslings  until  the  trial  in  the  instant  case,  in  which 
same  case  and  trial  he  now  makes  the  contention  of 
autrefois  acquit  Upon  a  full  hearing,  and  after  ad- 
mitting all  of  the  testimony  of  whatever  kind  offered 
by  defendant,  the  court  overruled  defendant's  motion 
to  quash,  and  defendant  excepted. 

Upon  the  trial  the  court  gave  seven  instructions 
for  the  State  and  fourteen  for  the  defendant,  making 
twenty-one  in  all.  Defendant  offered  two  additional 
instructions,  which  the  court  refused.  Since  defendant 
strenuously  contends  that  these  refused  instructions 
were  correct  and  that  their  refusal  constitutes  error, 
we  set  them  out  below.    They  are  as  follows : 

'*A.  The  court  instructs  the  jury  that  when  a 
search  warrant  is  executed,  if  the  property  is  found,, 
the  sheriff  may  or  may  not  arrest  the  defendant ;  and 
if  the  property  is  taken  and  the  defendant  is  arrested 
for  the  larceny,  either  at  the  time  or  after  the  property 
is  taken,  the  State  may  have  the  sheriff  retain  the 
property  until  after  the  final  trial  of  the  defendant, 
under  the  said  charge  of  larceny,  in  order  that  the 
State  may  use  same  as  evidence. 

**B.  The  court  instructs  the  jury  that  when  Mrs. 
Baker  testified  in  chief  that  she  was  in  Kansas  City, 
the  State  had  a  right  to  cross-examine  her  as  to  why 
she  went  there  and  what  she  was  doing  there.'' 

Such  other  facts  as  may  become  necessary  in  or- 
der to  make  clear  the  points  we  find  it  necessary  to 
discuss,  will  be  set  out  in  the  opinion. 
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OPINION. 

An  even  dozen  alleged  errors  are  urged  upon  us 
by  defendant's  learned  counsel.  These  we  condense 
into  five,  so  that  we  may  not  too  seriously  offend  or 
add  further  cause  for  the  expressed  antagonism  of 
the  bar  against  long  opinions  (in  all  cases  except  those 
in  which  they  are  of  counsel). 

I.  It  is  first  contended  that  the  court  erred  in 
overruling  defendant's  motion  to  quash  the  informa- 
tion. The  grounds  of  this  motion  upon 
Acquutai.  which  quashal  was  sought  and  which  we 
briefly  restate,  were  that  defendant  had 
been  at  one  time  charged  in  the  second  count  of  a  cer- 
tain information  with  stealing  the  identical  goslings  of 
Mrs.  Denny,  which  information  also  charged  him  (in 
the  first  count  thereof)  with  stealing  certain  turkeys 
of  one  Weber ;  that  the  State  elected  to  prosecute  him 
upon  the  count  charging  the  larceny  of  said  turkeys, 
and  that  upon  trial  therefor  he  was  acquitted.  This 
allegation  is  not  precisely  in  consonance  with  the  facts 
as  we  have  already  shown  them  in  the  statement. 

Imprimis,  we  may  say  that  a  motion  to  quash,  as 
was  the  nature  of  the  attack  here,  was  not  a  proper 
plea.  A  motion  to  quash  is  directed  ordinarily  to 
matters  of  form,  and  a  demurrer  to  matters  of  insuffi- 
ciency of  substance,  or  allegation  appearing  upon  the 
face  of  the  indictment  or  information ;  to  such  as  re- 
quire for  their  proof  or  illumination  evidence  aliunde 
pleas  in  bar,  or  in  abatement,  or  special  pleas  in  bar 
Are  used.  There  are  exceptions,  we  concede  to  these 
general  rules  (State  v.  Glasscock,  232  Mo.  278;  State 
V.  Faulkner,  185  Mo.  673) ;  as  for  example,  a  motion 
to  quash  has  been  used  to  bring  up  the  question  of 
whether  an  indictment  was  found  without  the  taking  of 
testimony  as  a  basis  for  it  by  the  grand  jury  which 
preferred  it.  [State  v.  Cole,  145  Mo.  672.]  Though 
this  after  all  attacked  the  indictment  for  lack  of  statu- 
tory formality,  which  appeared,  however,  dehors  the 
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indictment  itself.  But  be  this  as  may  be,  no  case  has 
been  found  which  allowed  a  plea  of  autrefois  acquit  to 
be  raised  by  an  ordinary  motion  to  quash. 

Here  defendant  ought  to  have  interposed  a  special 
plea  in  bar  instead  of  moving  to  quash.  He  com- 
plains that  the  State  erred  in  failing  to  file  a  replica- 
tion to  his  said  motion.  No  such  plea  to  a  motion  to 
quash  is  required  by  the  State.  To  a  special  plea  of 
autrefois  convict  or  autrefois  acquit  it  is  the  practice 
for  the  State  to  file  a  replication  putting  the  plea  to 
an  issue,  but  this  is  not  absolutely  a  prerequisite,  since 
going  to  trial  ^on  the  plea  waives  the  necessity  of  a 
replication.  [Com.  v.  McCauley,  105  Mass.  69;  State  ^\ 
Howe,  27  Ore.  138;  12  Cyc.  368;  Kelley's  Crim  Law  & 
Prac.  236.]  Besides,  in  the  instant  case  defendant 
specifically  moved  to  quash,  and  surely  he  may  not  con- 
vict the  State  of  error  for  that  it  did  not  formally 
plead  to  a  motion  to  quash.  We  do  not  think  a  case 
can  be  found  anywhere  holding  that  the  plea  of  autre- 
fois acquit  can  be  raised  by  a  motion  to  quash,  and  for 
this  reason,  if  for  no  other,  the  learned  trial  court  was 
right  in  overruling  the  motion.  Those  desiring  to  ex- 
amine some  of  the  applicable  functions  of  a  motion  to 
quash  may  look  at  the  cases  of  State  v.  Miller,  188  Mo. 
370;  State  v.  Nicholas,  124  Mo.  App.  330;  State  v. 
Hall,  130  Mo.  App.  170;  State  v.  Brooks,  94  Mo.  121; 
State  V.  Henderson,  186  Mo.  473;  State  v.  Duvenick, 
237  Mo.  185;  State  v.  Montgomery,  181  Mo.  19;  State 
V.  Green,  229  Mo.  642;  State  v.  Firey,  223  Mo.  194; 
State  V.  Glasscock,  supra;  State  v.  Craig,  223  Mo.  201; 
and  State  v.  Crane,  202  Mo.  54. 

Concerning  the  functions  of  a  motion  to  quash  as 
distinguished  from  those  of  a  plea  in  abatement,  it  was 
said  in  the  case  of  State  v.  Firey^  supra,  at  p£ige  200 : 

**For  the  reasons  assigned  in  that  case  the  appeal 
of  the  State  must  be  dismissed,  unless  the  contention 
of  the  State  in  this  case,  that  the  plea  was  not  in  fact 
and  in  law  a  plea  in  abatement,  is  sound.    Pleas  in 
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abatement  are  founded  on  some  defect  apparent  on  the 
face  of  the  accnsation  or  on  some  matter  outside  the 
record  proceeding  to  the  insuflSciency  of  the  accusa- 
tion. 

**  *The  rule  is  that  all  matters  extraneous  to  the 
record  must  be  taken  advantage  of  by  this  plea ;  while 
such  matters  as  appear  by  the  accusation — errors  ap- 
parent— are  usually  brought  to  notice  by  motion  to 
quash,  or  demurrer,  or  left  for  motion  in  arrest  in  the 
event  of  conviction.'  [Bassett's  Grim.  PI.,  sec.  178; 
1  Chitty's  Grim.  Law,  sec.  445;  1  Bishop's  New  Grim. 
Proc,  sec.  738;  12  Gyc.  718;  Sampson  v.  State,  124  Ga. 
1.  c.  779;  State  v.  Salmon,  216  Mo.  1.  c.  503;  State  v. 
Sullivan,  110  Mo.  App.  1.  c.  80;  State  v.  Bordeaux,  93 
N.  C.  1.  c.  563.] 

**That  the  plea  alleged  facts  dehors  the  record  for 
which  the  indictment  should  be  quashed  in  the  estima- 
tion of  the  defendant,  is  apparent,  and  the  matters 
alleged  were  properly  brought  to  the  attention  of  the 
court  in  a  plea  in  abatement.  [Wharton's  Grim.  PI. 
and  Prac,  sec.  350,  3b.]  " 

It  follows  that  the  contention  of  defendant  based 
upon  his  theory  of  a  former  acquittal,  must  be  disal- 
lowed. This  conclusion  upon  a  technicality  we  reach 
the  more  readily,  since,  in  our  view,  even  upon  the 
facts  the  point  is  not  well  taken. 

n.  The  second  point  made  by  defendant  has  to  do 
with  the  suflSciency  of  the  evidence  and  aptly  includes 

his  twelfth  point  also.  This  alleged  twelfth 
Larceny:  error  Urges  that  the  verdict  was  begotten 
Goslings.       of  passion  and  prejudice.    So  we  consider 

these  assignments  together;  pretermitting 
any  other  evidence  or  indication  of  passion  and  preju- 
dice, except  the  inference  which  would  naturally  follow 
the  lack  of  suflScient  evidence,  if  this  charge  should  be 
found  well  taken.  In  passing,  we  observe  that  no  pas- 
sion or  prejudice  is  inferable  from  the  severity  of  the 
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sentence,  for  it  lacks  two  years  of  being  the  maximum 
fixed  by  statute  as  punishment  for  this  offense.  [Sec. 
4537,  R.  S.  1909.] 

Coming  for  a  determination  of  this  contention  to 
a  brief  resume  of  the  facts  proven,  we  find  that  Mrs. 
Samuel  Denny  was  tlie  owner  of  certain  youthful 
geese,  called  in  the  record  by  the  diminutive  **  gos- 
lings ; ' '  that  these  birds  were  shut  up  in  a  coop  as  late  as 
7 :30  o  'clock  of  a  certain  rare  June  day  near  the  summer 
solstice ;  near  this  hour  the  defendant  and  his  wife  were 
seen  driving  in  the  direction  of  the  Denny  messuage 
in  a  buggy  and  were,  when  observed,  some  two  miles 
distant  therefrom;  at  about  10:30  o'clock  of  that  iden- 
tical night  the  voices  of  these  infant  geese  were  raised 
in  outcry;  when  morning  came  the  coop  was  found 
open  and  four  of  these  birds  were  missing;  a  muddy 
footprint  was  observed  upon  the  fence  near  the  coop. 
Thereafter,  in  a  day  or  two  young  geese  of  the  Emden 
variety,  such  as  were  the  four  missing  ones,  were  seen 
upon  the  premises  of  defendant,  and  he  was  observed 
assisting  his  wife  in  feeding  and  caring  for  the  flock 
in  which  these  four  geese  were  and  in  driving  them 
to  roost.  licss  than  a  week  later  the  four  geese  were 
found  upon  defendant's  premises,  positively  identified 
by  the  owner  and  taken  away.  It  is  true  a  plausible 
and  mayhap  truthful  explanation  of.  the  alleged  posses- 
sion (of  which  possession,  in  connection  with  another 
point,  we  shall  later  have  more  to  say)  is  a  denial  of 
it  made  by  the  defendant,  but  the  matter  of  identity 
and  the  question  of  whether  the  goslings  found  at  de- 
fendant's home  were  those  of  Mrs.  Samuel  Denny,  as 
she  testified,  or  those  raised  by  defendant's  wife,  as 
defendant  and  his  wife  testified,  was  for  the  jury  alone. 
No  other  necessary  matter  of  proof  is  called  in  ques- 
tion. While  upon  the  points  sharply  contested  there 
was  much  contradiction,  there  was  likewise  ample  tes- 
timony, the  credibility  of  which,  and  the  right  of  de- 
ciding the  truth  of  which,  was  for  the  jury  solely. 
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Upon  such  a  state  of  facts  the  jury  found  against  de- 
fendant; therefore,  so  do  we. 

in.  Much  stress  is  laid  by  defendant  upon  the 
alleged  misconduct  of  special  counsel  for  the  prosecu- 
tion, from  the  superabundance  of  which 
and  the  overzeal  of  whom,  the  record  seri- 
ously suffers.  This  is  always  the  case  when  special 
hired  counsel  for  the  State  assist  the  prosecuting  at- 
torney in  a  State  case.  The  overzeal  of  dollars  always 
outruns  the  zeal  of  duty  and  the  record  resulting,  as  a 
rule,  bristles  with  error.  This  record  is  no  excepUo^. 
It  is  filled  with  things  which  utterly  disregard  tb^ 
rights  of  defendant,  and  which  were  cleajriy  b^gpttejpi 
of  a  desire  of  hired  counsel  to  richly  earn  tJieir.f^ea. 
But  these  erroneous  matters  were  not  objected  to,  or 
excepted  to,  and  thus  saved  for  our  review.  This  con- 
dition applies  as  well  to  the  offering  of  testimony, 
much  of  which  was  utterly  inadmissible,  as  it  does  to 
the  language  of  hired  counsel,  which  was  reprehensible 
in  the  extreme.  But  to  this  language  of  counsel  Jqr 
the  State  no  objection  was  made  by  defendant,  nor  did 
the  learned  trial  court  rule,  nor  was  he  asked  to  rule, 
nor  was  any  objection  or  exception  made  or  saved  to 
his  lack  of  action  in  failing  to  rule.  In  this  state  of 
the -case  we  ought  not  to  convict  the  trial  court  of 
error.  Defendant  simply  ''excepted"  to  the  remarks 
of  counsel.  He  did  not  ask  the  trial  judge  either  to 
rebuke  or  further  rebuke  counsel  or  fine  them  or  put 
them  in  jail ;  some  one  of  which  the  trial  judge  might 
have  done,  if  he  had  been  asked.  It  is  suflBcient,  ordi- 
narily, to  except  simply  to  the  erroneous  things  which 
the  trial  court  himself  does ;  but  it  is  ordinarily  neces- 
sary first  to  object  to  the  erroneous  things  which  the 
opposing  side  does  and  then  except  when  the  court  re- 
fuses to  afford  relief  upon  the  objection  made.  [Bran- 
son V.  Commonwealth,  92  Ky.  330.]    Und^r  this  state 
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of  the  record  we  need  not  pass  upon  the  question  of 
whether  the  language  used  by  counsel  for  the  State 
constituted  reversible  error.  For  whether  it  did,  or 
did  not,  it  was  not  saved  for  our  review.  [State  v. 
Rasco,  239  Mo.  535;  State  v.  Miles,  199  Mo.  530;  State 
V.  Phillips,  233  Mo.  1.  c.  307;  State  v.  Souva,  234  Mo. 
1.  c.  571.] 

IV.  Complaint  is  made  of  instruction  one  given 
for  the  State,  but  no  specification  of  error  touching 
same  is  urged  upon  us,  except  that  it  is  said  there  is 
no  evidence  in  the  record  to  base  it  on.  This  objection 
goes  to  the  suflBciency  alone  of  the  evidence  in  the  case, 
a  point  which  we  have  already  discussed  and  ruled 
against  the  defendant;  so  we  need  not  here  burden 
these  views  with  it.  While  instruction  one  mentioned 
above  does  not  contain  the  word  '^feloniously,"  nor 
does  it  by  any  circumlocution  define  this  term,  yet 
neither  does  the  statute  which  makes  the  stealing  of 
domestic  fowls  a  felony,  use  the  word  ** feloniously.'' 
This  case  therefore  is  clearly  distinguishable  from  the 
case  of  State  v.  Rader,  262  Mo.  117,  wherein  out  of  def- 
erence to  the  definition  of  the  ordinary  crime  of  grand 
larceny  as  the  Legislature  had  ordained  it,  the  writer 
said  that  an  instruction  under  the  provisions  of  sec- 
tion 4535  ought  either  to  contain  the  word  **  feloni- 
ously," or  define  it  with  reference  to  the  intent  of  the 
taking. 

Complaint  upon  the  sole  ground  that  there  was  no 
proof  to  sustain  it  is  likewise  made  of  instruction  two 
given  for  the  State,  which  in  substance  tells  the  jury 
that  if  they  find  that  defendant  was  assisted  by  his 
wife,  or  that  the  larceny  was  committed  by  the  wife 
of  defendant  and  the  latter  was  present  tiiereat,  aid- 
ing, abetting  or  assisting,  he  was  in  such  event  guilty. 
There  was  about  as  much  evidence  connecting  the  wife 
of  defendant  with  this  larceny  as  there  was  connecting 
defendant  with  it.    No  other  objection  is  lodged  with 
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US  against  the  instruction,  and  we  find  it  sufficient  othor- 
wise.  What  we  have  already  said  as  to  the  sufficiency 
of  the  evidence  on  the  whole  case  applies  to  one  phase 
of  this  point.  We  do  not  think  there  was  any  error  in 
giving  this  instruction. 

Serious  complaint  is  made  to  the  action  of  the 
court  in  giving  instruction  four  on  the  part  of  the 
State.    This  instruction  reads  thus : 

**If  the  jury  find  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  goslings  of  Kate  Denny;  de- 
scribed in  instruction  number  1,  were  stolen,  taken  and 
carried  away  from  the  premises  upon  which  the  dwell- 
ing house  of  said  Kate  Denny  and  her  husband,  Samuel 
Denny,  was  situated  in  Clark  county,  Missouri,  on  or 
about  the  16th  day  of  June,  1912,  in  the  nighttime,  and 
that  on  or  about  June  21st,  thereafter,  said  goslings 
were  found  in  the  exclusive  possession  of  defendant  or 
of  defendant  and  his  wife  on  defendant's  premises, 
then  and  in  that  event,  the  person  or  persons  in  whose 
possession  said  goslings  were  so  found,  are  presumed 
to  have  stolen  them  and  the  burden  is  on  the  defend- 
ant to  rebut  or  overcome  such  presumption  to  your 
satisfaction  but  not  beyond  a  reasonable  doubt.  And 
unless  such  presumption  is  overcome  to  your  reason- 
able satisfaction  by  evidence  explaining  such  posses- 
sion in  a  manner  consistent  with  defendant's  inno- 
cence, you  should  find  the  defendant  guilty." 

The  defendant  insists  that  the  possession  which 
will  support  this  presumption  of  guilt,  in  addition  to 
other  requisites  not  here  in  question,  must  be  an  exclu- 
sive possession,  and  that  it  was  error  to  permit  the 
jury  to  presume  guilt  from  a  joint  possession  of  de- 
fendant and  his  wife,  as  said  instruction  four  allowed 
the  jury  to  do. 

We  do  not  agree  with  this  contention  of  learned 
counsel.  This  identical  question  was  up  in  the  case  of 
State  V.  Phelps,  91  Mo.  478,  upon  a  state  of  facts  not 
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quite  so  strong  as  the  instant  ease  presents.  It  was 
there  well  ruled  against  the  position  of  counsel  and 
upon  principle  we  do  not  feel  inclined  to  take  a  dif- 
ferent view. 

V.  Defendant's  proffered  instruction  '*A''  was 
erroneous  because  it  is  in  consonance  with  neither  the 
law  nor  the  facts  in  proof.  This  instruction  in  fair 
substance  told  the  jury  that  when  a  search  warrant  is 
served  by  a  sheriff  the  State  has  the  right  to  have  the 
sheriff  retain  for  use  as  evidence  in  the  case  the  prop- 
erty found  and  which  is  alleged  to  have  been  stolen. 
The  goslings  were  taken  under  a  search  warrant.  The 
duty  of  the  sheriff  was  to  hold  them  **  subject  to  the 
order  of  the  court  or  oflBcer  authorized  to  direct  the 
disposition  thereof.''  [Sec.  5325,  R.  S.  1909.]  The 
goslings  were  not  offered  in  evidence  in  the  case.  It 
is  a  little  difficult  to  conceive  of  their  competency  as 
evidence;  but  be  this  as  may  be,  they  were  not  so  used 
in  this  case.  The  instruction  was  properly  refused 
therefore,  since  the  taking  of  property  by  an  officer  un- 
der a  search  warrant  is  not  solely  or  even  necessarily 
for  the  purpose  of  using  such  property  as  evidence  in 
any  subsequent  prosecution.  Such  use  we  conceive 
would  be  rare  and  always  adventitious.  In  fact,  there 
may  never  be  a  prosecution.  The  chief  object  is  to  re- 
capture the  property,  so  that  the  real  owner  of  it  may 
not  be  deprived  of  it.  To  this  end  provisions  are  made 
in  the  statute  for  the  care  of  the  property  and  for  its 
delivery  to  the  actual  owner  upon  satisfactory  proof 
of  ownership.  [Sec.  5326  et  seq.,  E.  S.  1909.]  Neither 
was  the  subject-matter  of  this  instruction  of  such  legal 
sort  as  to  fall  into  the  category  of  instructions  which 
the  court  is  compelled  to  give  of  his  own  motion.  [State 
V.  Weinberg,  245  Mo.  1.  c.  575;  State  v.  Douglas,  258 
Mo.  281.] 

Instruction  '*B"  offered  by  defendant  was  prop- 
erly refused  by  the  court.    It  was  clearly  a  bald  corn- 
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ment  upon  an  immaterial  and  irrelevant  matter.  If 
zealous  counsel  for  the  prosecution  were  discussing 
matters  outside  the  record,  an  oral  objection  promptly 
lodged  by  defendant  would  have  saved  the  point.  There 
is  no  rule  of  law  which  requires,  or  even  permits,  the 
issues  in  a  case  to  be  muddied  or  befogged  by  a  sep- 
arate instruction  as  to  every  bit  of  evidence  which 
might  have  been  offered,  but  which  in  this  case  was 
not  offered,  and  which  would,  or  should,  have  been  re- 
jected for  irrelevance,  if  it  had  been  offered.  Espe- 
cially does  such  a  view  seem  wholesome  in  a  case 
where  as  here,  the  jury  was  already  wrestling  with 
twenty-one  instructions. 

We  have  gone  with  much  care  and  pains  over  this 
record  with  a  view  to  reverse  and  remand  it,  if  any 
sufl5cient  legal  excuse  to  that  end  could  be  found,  since 
upon  the  whole  case  defendant  did  not  have  a  fair  trial. 
But  we  have  been  utterly  unable  to  find  such  legal  ex- 
cuse ;  for  those  things  which  would  have  been  error  if 
properly  preserved,  cannot  be  considered  and  reviewed 
by  us,  because  they  were  not  correctly  saved.  So  find- 
ing no  error  which  we  can  review  under  the  law,  we 
are  constrained  to  order  it  affirmed,  which  accordingly 
we  do. 

Brown  and  Walker,  J  J.,  concur. 


THE  STATE  v.  JOHN  TATMAN,  Alias  JOHN 
TRAINOR,  Appellant 

Division  Two,  Marcli  30,  1915. 

«  MURDER:  Sentence  at  Death:  Doubt  as  to  Quilt:  Rule  on 
Appeal.  Where  the  Judgment  assesses  appellant's  punishment 
at  death,  and  the  facts  show  any  doubt  of  his  gruilt,  any  infrac- 
tion of  the  well  established  rules  of  criminal  procedure  which 
may  be  reasonably  held  to  be  prejudicial  will  work  a  reversal; 
but  if  it  appear  that  there  is  no  doubt  of  guilt  and  that  a  ruth- 
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less  murder  has  been  committed,  only  errors  tending  to  prevent 
a  fair  and  Impartial  trial  will  be  considered  sufficient  to  Justify 
an  interference  with  the  judgment. 

2.  :    Persistent   Reference  to  Other  Crimes.     Unnecessary 

persistent  reference  by  the  prosecutlngr  attorney  to  other 
crimes  than  that  for  which  defendant  was  on  trial,  if  up- 
on each  occurrence  defendant's  objections  to  the  same  were 
sustained  and  the  officer  reprimanded,  and  If  the  objections  were 
not  sufficiently  saved  to  entitle  them  to  consideration  on  review, 
even  if  they  were  of  a  nature  calculated  to  prejudice  the  rights 
of  appellant,  will  not  work  a  reversal. 


Z.  :  General  Objection.  A  general  objection  is  no  objec- 
tion. The  trial  court  and  the  appellate  court  are  entitled  to 
Imow  the  grounds  upon  which  an  objection  to  matters  oc- 
curring during  the  trial  is  based.  An  objection  based  upon  no 
reason,  and  having  for  its  purpose  only  a  captious  spirit  to 
effect  the  exclusion  of  any  fact  which  counsel  may  regard  as 
damaging  to  the  defense,  does  not  deserve  consideration  by  the 
court 

4.  :  — — :  Improper  Remarks.  Remarks  of  the  prose- 
cuting attorney  in  reference  to  defendant's  having  shot  at  a 
witness  the  same  night  at  another  place  than  that  of  the  shoot- 
ing charged  in  the  Information,  and  in  stating  that  a  certain 
bulletin  described  defendant  and  his  co-Indictee  as  "hold-up 
men,"  should  not  be  sanctioned,  aside  from  the  fact  that  they 
weaken  the  vigor  of  a  prosecution;  but  if  none  but  a  general 
objection  was  made  thereto,  they  cannot  be  reviewed  on  appeal. 


:    Evidence   of   Other   Crimes.     An    exception    to   the 

remark  of  the  trial  judge,  who,  upon  an  offer  of  evidence  of 
other  crimes,  stated,  'There  will  be  no  evidence  admitted  of 
other  offenses,"  that  It  assumed .  other  offenses  had  been  com- 
mitted by  defendant.  Is  too  technically  trivial  for  serious  con- 
sideration. 


:    Evidence   That    Defendant   Was   Previously   Armed. 

Testimony  that  an  hour  before  the  shooting  of  the  policeman 
for  which  defendant  is  being  tried,  he  was  seen  in  another  part 
of  the  city  carrying  a  pistol,  and  that  he  shot  at  a  witness 
who  was  not  present  at  the  scene  of  the  homicide,  is  proper 
in  connection  with  the  proven  character  of  defendant  and  his 
confederate  as  "hold-up  men,"  the  unexplained  possession  by 
them  of  pistols  in  violation  of  law  shortly  before  the  shooting, 
their  suspicious  conduct  and  flight  upon  their  discovery  by  the 
officer,  and  their  immediately  subsequent  act  in  shooting  that 
officer  when  he  attempted  to  arrest  them.    It  was  not  error  to 
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admit  the  testimony,  but  even  if  it  were  error  a  general  objec- 
tion to  it  precludes  its  being  held  error. 


7.   :    Cross-ExamI nation  of   Defendant:   Why   Present   In 

Neighborhood  of  Crime.  Where  defendant  has  admitted  that 
he  knew  his  co-defendant  was  a  "stick  up  or  hold-up  man"  and 
that  they  were  going  out  into  the  neighborhood  of  the  scene 
where  they  shot  a  policeman  to  "look  over  a  drug  store,"  it  is 
not  error  or  improper  for  the  prosecuting  attorney  to  ask  him 
why  he  was  in  the  neighborhood  of  the  particular  drug  store 
where  the  policeman  discoyered  them  the  night  they  shot  him. 

8.  INSTRUCTIONS:  Considered  as  a  Whole.  Instructions  should 
be  considered  as  a  whole,  and  if,  when  so  considered,  they 
present  every  phase  of  the  case  under  the  evidence,  and  follow 
approved  established  precedents,  they  will  not  be  held  to  be 
erroneous. 

Appeal  from  Jackson  Criminal  Court. — Hon.  E.  E. 
Porter  field,  Judge. 

Affibmed. 

0.  F.  Wimmer  and  Ben  T.  Hardin  for  appellant. 

(1)  The  conduct  of  the  assistant  prosecuting  at- 
torney, in  his  closing  argument  to  the  jury,  was  of  the 
most  flagrant  and  reprehensible  type.  It  was  calcu- 
lated to  and  did  arouse  the  passions  and  prejudice  of 
the  jury,  and  inflamed  their  minds,  and  it  was  highly 
prejudicial  and  injurious  to  the  rights  of  this  defend- 
ant, and  constitutes  reversible  error  in  this  case.  State 
V.  Webb,  254  Mo.  428;  State  v.  Wellman,  253  Mo.  316; 
State  V.  Baker,  246  Mo.  376;  State  v.  Brown,  247  Mo. 
729;  State  v.  Deitz,  235  Mo.  339;  State  v.  Hess,  240 
Mo.  159 ;  State  v.  Spivey,  191  Mo.  112 ;  State  v.  Schnei- 
ders, 168  S.  W.  608 ;  State  v.  Horton,  247  Mo.  666.  (2) 
The  court  erred  in  permitting  the  prosecuting  attor- 
ney, in  his  opening  statement  to  the  jury,  over  the  ob- 
jections of  the  defendant,  to  refer  to  the  shooting  of 
witness  Feltz  at  Thirtieth  and  Oak  streets  an  hour  be- 
fore Lynch  was  shot,  and  to  refer  to  the  bulletin  hav- 
ing written  memoranda  of  things  which  had  been  taken 
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from  men  in  this  city;  and  in  referring  to  **this  man 
across  the  table"  and  his  codefendant  as  ** hold-up 
men"  and  stating  that  the  bulletin  described  them, 
and  that  **the  bulletin  said  for  him  (Lynch)  to  arrest 
those  men. "  Same  authorities  as  cited  in  Point  1.  (3) 
It  was  reversible  error  for  the  court  to  permit  the 
State,  over  the  objections  of  the  defendant^  to  give 
evidence  of  other  crimes  alleged  to  have  been  com- 
mitted by  defendant  and  his  codefendant,  Sherman. 
That  they  **gave  up"  rain  coats.  And  to  offer  evi- 
dence of  **a  certain  open-faced  gold  watch,  bearing 
the  initials  *E.  H.  S.'  on  it."  Those  crimes,  if  com- 
mitted by  defendant  and  Sherman,  had  not  the  slight- 
est connection  with  the  crime  for  which  defendant  was 
then  on  trial.  State  v.  Webb,  254  Mo.  435;  State  v. 
Welhnan,  253  Mo.  314;  State  v.  Duff,  253  Mo.  422; 
State  V.  Hyde,  234  Mo.  224.  (4)  The  court  erred  in 
admitting  evidence  given  by  witness,  Feltz,  that  he  saw 
defendant  and  Sherman  in  front  of  his  home  at  3220 
Oak  street,  at  ten  o'clock  at  night,  about  an  hour  be- 
fore Lynch  was  shot;  that  one  of  them  had  a  pistol. 
It  was  shown  by  Chief  GriflBn,  that  Feltz  was  shot  there 
that  night.  This  was  proof  of  other  alleged  crimes 
against  this  defendant.  (5)  This  judgment  should  be 
reversed  because  of  the  misconduct  of  prosecuting  at- 
torney, Jacobs,  in  recalling  the  witness  Feltz  in  rebut- 
tal, and  asking  him  again  if  he  saw  defendant,  Tatman 
and  Sherman  at  Thirtieth  and  Oak  street  on  the  night 
of  April  30th.  He  had  so  testified  in  his  first  examina- 
tion, against  defendant's  objection  that  he  saw  them 
** about  ten  o'clock"  the  night  Lynch  was  shot.  On 
objection  being  sustained  to  the  question,  said  prose- 
cuting attorney  was  guilty  of  most  reprehensible  and 
wholly  inexcusable  conduct,  of  the  most  prejudicial 
type,  in  violation  of  defendant's  rights,  and  in  viola- 
tion and  absolute  disregard  of  the  court's  ruling  on  the 
last  question  asked  by  him  immediately  previous  there- 
to.   He  asked  witness :    **I  will  ask  you  whether  or  not 
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a  shot  was  fired  at  you  at  ten  o'clock  on  the  night  of 
April  30th,  in  the  neighborhood  of  Thirtieth  and  Oak 
street  in  this  city."  On  objection  of  defendant's  coun- 
sel, which  he  must  certainly  have  known  would 
promptly  be  sustained  by  the  court,  he  beat  the  court 
to  it,  and  before  the  court  could  rule  on  the  question, 
he  did  worse  than  before:  he  replied  to  defendant's 
objection,  by  saying:  **We  are  going  to  contradict 
the  defendant's  testimony  that  this  one  shot  that  was 
fired  out  of  his  pistol  was  fired  at  his  foot."  He  had 
just  as  well  asked  Feltz,  after  he  had  already  asked 
him  if  he  saw  Tatman  and  Sherman  there  at  ten 
o'clock,  he  had  just  as  well  asked  the  question:  **I 
will  ask  you  whether  or  not  a  shot  was  fired  at  you 
by  defendant  Tatman,  at  ten  o'clock  on  the  night  of 
April  30th,  in  the  neighborhood  of  Thirtieth  and  Oak, 
in  this  city,"  in  the  very  face  of  the  court's  imme- 
diately previous  ruling  tiiat  he  could  not  even  show 
that  witness  saw  Tatman  and  Sherman  in  that  neigh- 
borhood. This  conduct  on  the  part  of  the  prosecuting 
attorney  constitutes  reversible  error  in  this  case.  State 
V.  Webb,  254  Mo.  434.  (6)  The  court  further  erred 
in  allowing  the  prosecuting  attorney,  over  defendant's 
objections,  to  ask  him  on  cross-examination  as  to  his 
knowledge  that  he  was  in  company  with  a  ** stick-up" 
man,  and,  ** isn't  it  the  truth  that  when  you  walked 
half  way  across  the  street  that  you  were  then  headed 
for  the  drug  store  at  Ninth  and  Benton  for  the  purpose 
of  robbing  it?"  Also,  **Had  you  been  car  riding  to 
Thirtieth  and  Oak  that  night ! ' '  Also :  * '  I  will  ask  you 
if  it  is  not  a  fact  that  the  second  shot  fired  out  of  your 
pistol,  accounting  for  the  empty  shell  in  your  pistol, 
was  not  fired  out  of  your  pistol  an  hour  before  at  Thir- 
tieth and  Oak  streets  in  this  city?"  Defendant  in  his 
examination  in  chief,  had  not  referred,  even  in  the 
most  distant  or  indirect  manner,  to  having  been  at 
Thirtieth  and  Oak  streets;  or  to  any  shot  having  been 
fired  there,  or  to  any  second  shot  having  been  fired 
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out  of  his  pistol.  He  testified  that  only  one  shot  was 
fired  out  of  his  pistol  that  night,  and  that  one  was 
fired  by  Lynch  after  he  took  defendant's  pistol  from 
him,  and  that  shot  went  through  defendant's  foot. 
State  V.  Horton,  247  Mo.  666;  State  v.  Webb,  254  Mo. 
434;  State  v.  Kyle,  177  Mo.  663;  State  v.  Hathhom, 
166  Mo.  239;  State  v.  Grant,  144  Mo.  63. 

John  T.  Barker^  Attorney-General,  and  W.  T. 
Rutherford,  Assistant  Attorney-General,  for  the  State. 

(1)  If  an  officer  suspects  from  his  own  knowledge 
of  facts  or  from  facts  communicated  to  him  by  others, 
that  a  felony  has  been  committed  and  has  reasonable 
ground  to  believe  that  the  accused  is  guilty  of  the  fel- 
ony he  may  arrest  him.  State  v.  Spaugh,  200  Mo.  604 ; 
State  V.  Cushinberry,  157  Mo.  181;  State  v.  Craft,  164 
Mo.  653 ;  State  v.  Albright,  144  Mo.  653 ;  State  v.  Fuller, 
96  Mo.  168;  State  v.  Evans,  161  Mo.  108;  State  v.  Hol- 
comb,  86  Mo.  381 ;  State  v.  Dierberger,  96  Mo.  672.  (2) 
The  statement  of  appellant  that  on  the  night  of  the 
homicide  he,  in  company  with  his  codefendant  whom 
he  knew  to  be  a  '* hold-up"  man,  went  to  the  place 
of  the  homicide  to  look  over  a  drug  store  situated  there, 
was  competent  evidence  to  show  his  business  there 
armed,  and  to  show  the  deceased  officer  had  reasonable 
cause  taken  in  connection  with  their  actions  there  at 
that  time  and  information  he  had  of  other  crimes  com- 
mitted in  that  neighborhood  by  persons  answering  the 
description  of  appellant  and  the  authority  of  the  officer 
to  arrest  him  without  a  warrant.  See  authorities  cited 
supra.  (3)  Where  the  prosecuting  attorney  indulges 
in  improper  argument  and  on  objection  of  defendant 
the  court  requests  the  jury  to  disregard  the  statements 
and  admonishes  the  prosecuting  attorney  to  keep  with- 
in the  record,  the  defendant  if  not  satisfied  should  ask 
the  court  to  take  further  action  and  failing  so  to  do 
acquiesces  in  the  action  of  the  court.     State  v.  Wana, 
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245  Mo.  563;  State  v.  Raftery,  252  Mo.  83.  (4)  Im- 
proper remarks  made  by  the  prosecuting  attorney  in 
either  his  opening  statement  or  argument  to  the  jury 
are  not  reviewable  on  appeal  unless  objected  to  at  the 
time.  State  v.  Gartrell,  171  Mo.  512;  State  v.  Grace, 
230  Mo.  307 ;  State  v.  Phillips,  233  Mo.  307.  (5)  Where 
the  prosecuting  attorney  is  rebuked  by  the  court  for 
improper  remarks,  that  will  ordinarily  be  suflBcient. 
State  V.  Duelly,  245  Mo.  188;  State  v.  Ferrell,  246  Mo. 
333;  State  v.  KuUman,  225  Mo.  632.  (6)  A  defendant 
on  the  witness  stand  may  be  cross-examined  in  detail 
as  to  any  matter  referred  to  in  his  examination  in  chief 
and  may  be  contradicted  and  impeached  as  any  other 
witness  in  the  case.  Sec.  5242,  R.  S.  1909 ;  State  v.  Lar- 
kin,  250  Mo.  234;  State  v.  Miller,  156  Mo.  85;  State  v. 
Sharp,  233  Mo.  284;  State  v.  Barrington,  198  Mo.  71; 
State  V.  Feeley,  194  Mo.  315;  State  v.  Kyle,  177  Mo. 
663;  State  v.  Fisher,  162  Mo.  172;  State  v.  Cunning- 
ham, 154  Mo.  174;  State  v.  McLaughUn,  149  Mo.  29; 
State  V.  Punshon,  133  Mo.  54;  State  v.  Eisenhour,  132 
Mo.  148;  State  v.  Harvey,  131  Mo.  345;  State  v.  Ken- 
nade,  121  Mo.  413;  State  v.  Avery,  113  Mo.  498;  State 
V  .McKenzie,  102  Mo.  632;  State  v.  West,  95  Mo.  142; 
State  V.  Brannum,  95  Mo.  22 ;  State  v.  Beming,  91  Mo. 
85;  State  v.  Taylor,  134  Mo.  156;  State  v.  Miller,  190 
Mo.  462;  State  v.  Keener,  225  Mo.  499;  State  v.  Don- 
nington,  245  Mo.  354.  (7)  It  was  competent  for  the 
prosecuting  attorney  in  his  opening  statement  to  refer 
to  and  also  to  introduce  in  evidence  the  police  bulletin 
issued  to  oflBcers  concerning  crimes  committed  and  de- 
scriptions of  the  perpetrators  describing  appellant  and 
his  confederate  to  show  that  the  officer  had  reasonable 
cause  to  arrest  them.  State  v.  Spaugh,  200  Mo.  605. 
(8)  When  the  prosecuting  attorney  makes  improper 
remarks  to  the  jury  in  his  argument  and  withdraws 
them  and  again  repeats  them  and  again  withdraws 
them  the  Supreme  Court,  if  convinced  of  appellant's 
guilt,  will  affirm  the  judgment.     State  v.  Baker,  246 
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Mo.  376.  (9)  Evidence  of  other  crimes  comioitted  by- 
one  on  trial  for  homicide  is  admissible  for  the  purpose 
of  showing  that  the  oflScer  had  reasonable  grounds  for . 
attempting  to  make  the  arrest  and  for  the  purpose  of 
showing  a  motive  for  the  homicide.  State  v.  Grant,  79 
Mo.  136;  State  v.  Rudolph,  187  Mo.  84;  State  v,  Col- 
lins, 181  Mo.  259;  White  v.  State,  70  Miss.  255;  Peo- 
ple V.  Wilson,  141  N.  Y.  188;  English  v.  State,  34  Tex. 
Crim.  198;  State  v.  Morgan,  22  Utah,  172;  State  v. 
Shaw,  73  Vt  154;  Dryer  v.  State,  139  Ala.  117;  People 
V.  Coughlin,  13  Utah,  58 ;  Williams  v.  Com.,  85  Va.  613 ; 
Com.  V.  Major,  198  Pa.  200;  People  v.  Pool,  27  Cal. 
573;  Anderson  v.  State,  133  Wis.  601;  State  v.  Byrd, 
72  S.  C.  104;  People  v.  Woods,  147  Cal.  265;  Bishop 
V.  Com.,  109  Ky.  565. 

WALKER,  J. — The  prosecuting  attorney  of  Jack- 
son county  filed  an  information  charging  appellant 
and  one  Samuel  Sherman  with  murder  in  the  first  de- 
gree in  that  they  shot  and  killed  one  John  Lynch,  April 
30,  1913.  A  severance  was  granted,  and  appellant  was 
tried,  resulting  in  his  conviction  for  murder  in  the  first 
degree,  his  punishment  being  fixed  at  death.  From 
this  judgment  he  appealed  to  this  court. 

At  about  11:30  o'clock  p.  m.,  April  30,  1913,  John 
Lynch,  a  police  officer  of  Kansas  City,  in  full  uniform, 
went  into  a  drug  store  on  the  corner  of  Ninth  street  and 
Benton  boulevard  in  Kansas  City  for  a  drink  of  water. 
Mr.  Alexander,  the  druggist,  gave  him  the  water  and 
he  sat  down  on  a  stool  opposite  the  soda  fountain  near 
the  window  facing  the  street  to  drink  it.  While  the 
oflScer  was  thus  occupied  appellant  and  his  codefend- 
ant  came  across  Benton  boulevard  from  its  east  side 
to  the  middle  of  same  and  stopped  in  front  of  the  drug- 
store. From  this  point  a  clear  view  could  be  had  of  the 
interior  of  the  store.  When  appellant  and  his  code- 
fendant  stopped  in  the  middle  of  the  street  they  were 
within  the  view  of  the  officer  and  the  druggist,  and  the 
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former,  upon  seeing  them,  said:  **I  believe  those  are 
the  men  I  am  looking  for,"  and  started  after  them. 
The  two  men  in  the  meantime,  evidently  having  seen 
the  officer  in  the  drug  store,  ran  rapidly  to  the  corner 
of  Ninth  and  Benton  streets,  and  then  went  west  on 
Ninth  street.  About  125  feet  from  the  drug  store  they 
stopped  as  the  officer  hallooed  to  them,  saying,  *' Wait  a 
minute  boys,  I  want  to  see  you. ' '  Alexander,  the  drug- 
gist, who  had  followed  the  officer  to  the  door,  was  a  wit- 
ness to  what  occurred.  When  the  officer  arrived  at  the 
point  where  the  two  men  were  standing  he  reached 
aronnd  imder  appellant's  coat  and  took  from  his  hip 
pocket  a  revolver.  As  he  did  this  the  shorter  of  the 
two  men,  Sherman,  stepped  back,  drew  a  pistol  and  fired 
at  the  officer.  Several  shots  then  followed  in  rapid 
succession.  Immediately  after  the  first  shot,  the  drug- 
gist ran  back  to  the  money  drawer,  took  the  cash  there- 
from, got  a  pistol  and  returned  to  the  door.  Looking 
down  Ninth  street  he  saw  no  one  but  the  officer  stagger- 
ing about  in  a  dazed  way,  his  arms  hanging  limp  by  hiL 
sides.  In  a  few  minutes  the  officer  returned  to  the  drug 
store  with  a  pistol  in  one  of  his  hands,  which  he  laid 
on  the  counter,  saying,  **Doc,  call  the  wagon,  they  have 
shot  me."  The  pistol  he  laid  on  the  counter  proved 
afterwards  to  be  the  one  he  took  from  the  appellant, 
and  it  had  only  one  empty  chamber.  The  officer  rap- 
idly became  very  weak  and  blood  gushed  from  his 
mouth  and  nostrils,  covering  the  floor  and  furniture 
near  where  he  fell.  The  druggist  only  saw  one  shot 
fired,  but  estimates  that  he  heard  seven  or  eight  addi- 
tional shots. 

A  Mr.  Kauffman,  proprietor  of  a  drug  store  in 
the  same  block  as  Alexander's,  was  sitting  in  his  store 
when  he  heard  the  first  shot.  He  ran  to  his  front  door, 
and  as  he  did  so  another  shot  was  fired.  Beaching  the 
front  door  he  looked  east  on  Ninth  street  and  saw  three 
men,  one  of  them  being  police  officer  Lynch.  The  taller 
Baan,  appellant,  stood  near  the  curb,  while  the  officer 
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stood  or  staggered  about  a  short  distance  away.  The 
druggist  took  in  the  situation  and  ran  back  to  get  his 
pistol.  When  he  returned  to  the  door  appellant  was 
nearer  the  terrace,  his  codefendant  was  crouching  be- 
hind a  trolley  pole  or  tree  and  the  officer  was  in  about 
the  same  position  as  when  the  druggist  first  saw  him, 
and  as  he  staggered  about  his  arms  hung  limp  by  his 
sides.  Appellant  was  firing  at  the  oflScer  as  rapidly  as 
the  pistol  could  be  discharged,  with  now  and  then  a 
shot  from  his  codefendant.  As  they  shot,  some  one 
repeatedly,  hallooed,  **Hold  up  your  hands,  hold  up 
your  hands."  About  one  and  a  half  minutes  elapsed 
while  this  was  happening,  when  appellant  and  his  co- 
defendant  ceased  shooting  and  ran  rapidly  west  on 
Ninth  street.  As  they  passed  by  witness's  drug  store 
he  fired  three  shots  at  them. 

A  domestic  in  the  employ  of  a  family  living  near 
the  scene  had  just  returned  home  when  she  heard  the 
first  shot.  She  was  standing  near  a  window  affording 
a  view  of  Ninth  street.  She  raised  the  window,  and, 
looking  out,  saw  appellant,  Sherman  and  the  officer  in 
the  street  near  a  gas  light  about  fifty  feet  away.  Ap- 
pellant was  standing  two  or  three  feet  from  Sherman, 
his  codefendant,  and  both  were  rapidly  shooting  at  the 
officer,  who  was  doing  nothing  in  the  way  of  shooting. 
Appellant's  firing  was  more  rapid  and  frequent  than 
that  of  Sherman.  When  the  shooting  ceased,  the  two 
men  ran  west  on  Ninth  street,  and  the  officer,  groan- 
ing as  he  staggered  along,  made  his  way  back  to  Alex- 
ander's drug  store. 

While  this  was  occurring  a  police  sergeant  named 
Whalen,  on  duty  on  a  near-by  street,  heard  the  shoot- 
ing and  ran  in  that  direction,  when  he  saw  the  two  men 
running  north  from  Ninth  street  along  Bellefontaine. 
Whalen  ran  after  them,  and,  covering  them  with  his 
pistol,  commanded  them  to  stop  and  throw  up  their 
hands,  which  they  did.  Sherman  had  a  pistol  in  his 
right  hand,  and  was  supporting  the  appellant,  who 
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had  been  shot  in  the  foot,  with  his  left.  They  sur- 
rendered their  pistols  to  the  oflScer.  The  one  surren- 
dered by  appellant  was  shown  to  belong  to  officer 
Lynch,  whom  they  had  shot,  and  appellant,  in  a  state- 
ment made  at  police  headquarters,  stated  that  as  Lynch 
took  appellant's  pistol  he  (appellant)  wrenched 
Lynch 's  pistol  from  him,  thus  accounting  for  its  pos- 
session, Whalen  took  appellant  and  Sherman  to  police 
headquarters.  There  were  three  empty  chambers  in 
Sherman's  pistol  and  no  loads  in  Lynch 's  pistol,  which 
had  been  taken  from  appellant.  The  latter 's  statement 
was  to  this  effect: 

**I  was  born  in  Belleville,  Kansas,  in  1888.  Last 
night,  April  30,  about  9:30  or  ten  o'clock,  I  met  Sam 
Sherman  at  Ninth  and  Walnut.  We  walked  up  to  the 
post  office,  got  on  the  car  and  rode  to  three  blocks  east 
of  Benton  boulevard.  Sherman  told  me  he  was  going 
out  there  to  look  a  place  over  and  asked  me  to  come 
along  with  him.  The  place  he  wanted  to  look  over  was 
the  drug  store  at  Ninth  and  Benton.  I  knew  that  Sher- 
man was  a  *  stick-up,'  as  I  learned  that  about  three 
weeks  ago  when  I  first  came  back  from  St.  Louis.  We 
were  walking  up  the  sidewalk  and  this  officer  came  up 
the  walk  behind  us  and  said,  'Wait  a  minute,  boys,  I 
want  to  see  you.'  He  came  up  to  us  and  said  some- 
thing else,  and  at  the  same  time  run  his  hand  around 
under  my  coat  and  got  my  gun  out  of  my  hip  pocket. 
Then  was  when  Sherman  started  to  shoot  and  the 
officer  staggered  over  to  the  curbing.  He  had  his  gun 
in  his  hand  and  my  gun.  I  didn't  know  whether  he 
was  going  to  take  a  shot  at  me  or  not  and  I  grabbed  his 
gun  and  he  just  let  go  of  it  without  struggling  and 
then  he  fired  one  shot  with  the  gun  he  took  off  of  me 
and  that  was  the  shot  that  hit  me  in  the  foot.  Then  we 
ran,  Sherman  helping  me,  until  we  were  arrested  by 
Sergeant  Whalen.  I  stopped  at  the  Fox  Hotel  night  be- 
fore last  and  gave  my  name  to  the  man  as  Jack 
Trainor. 
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*'We  both  had  guns.  I  don't  know  where  Sher- 
man has  been  stopping,  but  I  think  it  is  somewhere  in 
the  East  Bottoms. 

^^JOHN  TATMAN. 

** Subscribed  and  sworn  to/'  etc. 

The  life  of  the  appellant  stands  forfeit  for  the 
satisfaction  of  the  judgment.  While  we  have  hereto- 
fore set  forth  a  formal  statement  of  the  facts  as  shown 
by  the  testimony,  something  more  is  necessary,  in  jus- 
tice to  the  appellant  and,  if  it  so  appears,  in  justifica- 
tion of  the  rulings  of  the  trial  court.  If  it  be  shown 
that  there  is  any  doubt  of  appellant's  guilt,  then  any 
infraction  of  the  well-established  rules  of  criminal  pro- 
cedure which  may  reasonably  be  held  to  be  prejudi- 
cial- may  well  work  a  reversal ;  but  if  it  appears  that 
there  is  no  doubt  .of  guilt  and  that  a  ruthless  murder 
has  been  committed  by  the  appellant,  then  only  errors 
tending  to  prevent  a  fair  and  impartial  trial  under  the 
forms  of  the  law  should  be  considered  of  sufficient  mag- 
nitude to  justify  an  interference  with  the  judgment. 
In  this  view  of  the  case,  which  comports  with  a  whole- 
some enforcement  of  the  criminal  law,  we  deem  it  nec- 
essary to  set  forth  with  more  than  ordinary  particular- 
ity the  facts  inmaediately  pertaining  to  the  killing,  al- 
though it  involves  some  repetition  and  a  certain  de- 
gree of  prolixity. 

It  was  developed  by  the  testimony  that  officer 
Lynch  was  looking  for  two  men  suiting  the  descrip- 
tions of  appellant  and  his  codefendant,  as  such  descrip- 
tions were  found  in  one  of  the  officer's  pockets  after 
he  was  taken  to  the  hospital.  A  resume  of  the  testi- 
mony of  several  witnesses  shows  that  when  the  officer 
reached  the  two  men  who  had  stopped  when  he  called 
to  them  and  was  taking  appellant's  pistol  from  him, 
the  latter  wrenched  the  officer's  pistol  from  him  and, 
as  before  detailed,  began  to  fire  rapidly  at  the  officer. 
The  latter  was  found  to  have  been  shot  five  times. 
Once  through  the  face ;  once  just  below  the  navel,  the 
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shot  entering  the  abdominal  cavity  and  penetrating 
the  intestines;  once  just  below  the  ribs  on  the  right 
side,  the  ball  passing  entirely  through  the  body;  once 
through  the  back  of  the  neck;  and  once  in  the  back, 
just  below  the  shoulder  blades.  The  officer  lived  four 
or  five  days  after  receiving  these  wounds,  when  he 
died  from  the  effects  of  same. 

Various  facts  in  evidence,  when  considered  to- 
gether, lead  to  the  conclusion  that  the  one  empty  cham- 
ber in  appellant  *s  pistol,  which  had  been  taken  from 
him  by  the  officer,  was  the  result  of  its  having  been 
fired  by  appellant  earlier  in  the  evening  at  a  different 
place  than  where  the  difficulty  occurred.  There  was 
no  evidence  other  than  the  statements  of  appellant  and 
his  codefendant  that  the  officer  fired  a  single  shot. 
Disinterested  eyewitness  near  at  hand  after  the  first 
shot,  which  it  is  shown  was  fired  by  Sherman,  say  that 
the  officer  staggered  about  with  his  arms  hanging  help- 
lessly by  his  side  while  appellant  and  his  codefendant 
fired  rapidly  at  him.  Appellant  says  he  never  inten- 
tionally shot  the  officer ;  that  two  shots  were  accident- 
ally fired  from  the  officer's  pistol  while  appellant  was 
struggling  with  him  for  its  possession.  This  statement 
is  flatly  contradicted  by  the  physical  fact  that  all  of  the 
loads  in  the  officer's  pistol,  when  taken  from  appel- 
lant's possession,  had  been  discharged,  none  of  them 
by  the  officer,  and  the  testimony  of  persons  who  wit- 
nessed the  shooting  after  the  first  shot  was  fired,  and 
who,  as  we  have  before  stated,  testified  that  appellant 
and  his  codefendant,  after  this  shot,  stood  aloof  and 
repeatedly  fired  at  the  officer. 

In  the  face  of  these  facts,  while  we  will  with  pains- 
taking care  review  the  assignments  of  error,  our  main 
purpose  will  be  to  ascertain  whether  the  appellant  had 
a  fair  trial.    If  so,  our  duty  is  plain. 
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I.  Conduct  of  Attorneys  for  the  State. — ^Appel- 
lant contends  that  the  conduct  of  the  assistant  prose- 
cuting attorney  in  persistently  referring  to  other 
crimes  than  that  for  which  appellant  was  on  trial  was 
prejudicial  error.  The  record  discloses  that,  notwith- 
standing the  seemingly  unnecessary  persistence  of  the 
assistant  prosecuting  attorney  in  this  respect,  upon 
each  occurrence  appellant's  objections  to  same  were 
sustained  and  the  officer  reprimanded;  besides,  the 
objections  made  thereto  by  counsel  for  the  appellant 
were  not  sufficiently  saved  to  entitle  them  to  considera- 
tion on  review,  if  they  had  been  of  a  nature  calculated 
to  prejudice  the  rights  of  appellant. 

A  like  contention  is  made  in  regard  to  certain  al- 
leged remarks  of  the  prosecuting  attorney  in  refer- 
ence to  appellant's  having  shot  at  a  witness  name  Feltz 
the  same  night  at  another  place  than  the  scene  of  the 
shooting  charged  in  the  information,  and  in  stating  that 
a  certain  bulletin  referred  to  described  the  *'men 
across  the  table,"  meaning  appellant  and  his  codef end- 
ant,  as  ** hold-up  men."  Such  conduct  on  the  part  of 
a  public  prosecutor  charged  with  the  dignified  enforce- 
ment of  the  criminal  law  should  not  be  sanctioned. 
It  lessens  the  vigor  and  effect  of  a  prosecution  and 
oftentimes  necessitates  reversals.  In  this  instance, 
however,  no  such  objection  was  made  as  to  entitle  the 
error  complained  of  to  a  review.  We  have  repeatedly 
held  that  a  general  objection  is  no  objection.  [Spring- 
field V.  Owen,  262  Mo.  92;  State, v.  Fields,  262  Mo. 
158 ;  Williams  v.  WilUams,  259  Mo.  1.  c.  250.]  Not  only 
this  tribunal,  but  the  trial  court,  is  entitled  to  know  the 
grounds  upon  which  an  objection  to  matters  occurring 
during  the  trial  is  based.  [State  v.  Phillips,  233  Mo. 
1.  c.  307.]  An  objection  based  upon  a  substantial  rea- 
son is  easily  stated.  If  based  upon  no  reason,  and 
having  for  its  purpose  only  a  captious  spirit  to  effect 
the  exclusion  of  any  fact  which  counsel  may  regard  as 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  371 

state  v.  Tatman. 

damaging  to  the  defense,  it  does  not  merit  considera- 
tion. 


II.  Evidence  of  Other  Crimes. — Appellant's  con- 
tention in  regard  to  the  improper  admission  of  evidence 
of  other  crimes  is  unfounded.  The  record  shows  that 
upon  this  offer  being  made,  as  well  as  subsequent  ones, 
the  trial  court  said,  **  There  will  be  no  evidence  ad- 
mitted of  other  offenses, '*  thus  sustaining  appellant's 
objection.  To  this  ruling,  however,  counsel  for  appel- 
lant excepted  on  the  ground  that  it  assumed  that  other 
offenses  had  been  committed  by  appellant  and  was 
consequently  prejudicial.  Without  intending  to  exhibit 
impatience,  we  deem  this  contention  too  technically 
trivial  for  further  remark. 

ni.  Evidence  of  Appellant 's  Being  Armed  Before 
the  Shooting. — Testimony  was  offered  by  the  State 
that  an  hour  before  the  commission  of  the  crime  appel- 
lant was  seen  in  another  part  of  the  city  carrying  a  pis- 
tol and  that  he  shot  at  the  witness  who  testified  to  this 
fact.  This  testimony  was  objected  to  generally.  This 
precludes  our  considering  it  if  error,  but  under  the 
facts  in  this  case  it  cannot  be  so  classified.  The  proven 
character  of  the  appellant  and  his  codefendant  as 
** hold-up  men,''  the  unexplained  possession  of  fire- 
arms in  violation  of  law  shortly  before  the  shooting, 
and  the  suspicious  conduct  and  flight  of  the  parties 
from  the  drug  store  upon  their  discovery  of  the  offi- 
cer, and  their  subsequent  acts,  were  sufficient  to  render 
the  fact  in  question  admissible  as  a  circumstance  tend- 
ing to  throw  light  on  the  homicide.  It  was  not  error, 
therefore,  to  admit  the  testimony,  even  if  proper  objec- 
tion had  been  made  thereto.  [Wharton  on  Homicide 
(3  Ed.),  p.  895;  State  v.  Hyde,  234  Mo.  1.  c.  226;  2 
Wharton  on  Criminal  Evidence  (10  Ed.),  pp.  1680  and 
1681,] 
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IV.  Cross-eooamination  of  Appellant. — The  prose- 
cuting attorney  was  authorized  in  asking  the  appel- 
lant on  cross-examination,  in  view  of  his  direct  testi- 
mony and  of  all  the  other  facts,  why  he  was  in  the 
neighborhood  of  Alexander's  drug  store  the  night  of 
the  crime.  He  had  admitted  that  he  knew  his  code- 
fendant  was  a  ** stick-up  or  hold-up  man,"  by  which  we 
understand  he  was  a  type  of  highwayman,  and  that  they 
were  going  out  into  the  neighborhood  to  **look  over 
a  drug  store."  Their  status  as  questionable  charac- 
ters being  thus  admitted  by  appellant,  evidence  of  their 
purpose  in  the  locality  where  they  committed  the  crime, 
was  proper,  as  tending  to  show  a  motive  for  its  com- 
mission. If  appellant's  presence  at  11:30  o'clock  at 
night  near  the  location  where  the  shooting  occurred 
was  lawful,  it  could  and  would  have  been  explained  by 
him  as  a  fact  tending  to  strengthen  whatever  defense 
he  might  have  made,  and  no  complaint  would  have 
been  made  by  his  counsel  concerning  the  inquiry.  If, 
therefore,  the  question  is  permissible  to  elicit  informa- 
tion from  an  accused  testifying  in  his  own  behalf  as 
to  the  reason  of  his  presence  at  a  certain  place  shortly 
before  the  commission  of  the  crime  with  which  he 
stands  charged,  for  the  purpose  of  showing  a  lawful 
purpose,  then  the  converse  is  true,  and  when  the  de- 
fendant goes  upon  the  stand  and  testifies  as  to  his 
presence  at  a  certain  point  and  does  not  explain  same 
he  may  be  asked  on  cross-examination  his  reasons  for 
being  there.  [State  v.  English,  67  Mo.  136;  State  v. 
Onstott,  170  S.  W.  (Tex.  Cr.  App.)  301;  State  v.  Banks, 
73  Mo.  592.] 

The  rule  thus  announced  does  not  violate  that  por- 
tion of  section  5242,  Revised  Statutes  1909,  which  pro- 
vides that  a  defendant  *' shall  be  liable  to  cross-exami- 
nation, as  to  any  matter  referred  to  in  his  examina- 
tion in  chief,"  because,  as  stated,  he  had  testified  gen- 
erally as  to  his  having  gone  into  the  locality  of  Alex- 
ander's drug  store  just  previous  to  the  conmiission  of 
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the  crime,  and  his  participation  in  same  and  apprehen- 
sion while  fleeing  from  the  scene  are  physical  facts  in 
corroboration  of  his  statement.  No  substantial  ground 
of  error  can,  therefore,  be  based  on  the  inquiry  com- 
plained of,  and  appellant's  contention  is  overruled. 

V.  Instructions, — ^Appellant  complains  that  eight 
of  the  instructions  given  contain  prejudicial  error.  We 
have  carefully  analyzed  each  one  of  which  complaint 
is  made,  and  find  in  every  instance  that  it  follows  well- 
established  precedents  and  is  not  subject  to  valid  ob- 
jections. It  would  profit  nothing  tp  set  the  instruc- 
tions forth  at  length,  and  we  have  not  done  so.  Taken 
upon  the  whole,  and  it  is  in  this  manner  that  they 
should  be  considered,  the  instructions  presented  every 
phase  of,  the  case  under  the  evidence.  Appellant  has 
on  this  score  no  substantial  ground  of  complaint. 

We  feel  impelled  to  say  that  the  manner  in  which 
this  trial  was  conducted  by  counsel  for  the  State  is 
not  to  be  commended,  but  in  view  of  the  prompt  rulings 
of  the  court  in  excluding  what  would  otherwise  have 
been  error  and  the  failure  of  counsel  for  appellant  in 
many  instances  to  save  proper  exceptions,  the  defend- 
ant, in  the  face  of  the  unquestioned  fact  of  his  guilt, 
was  either  not  prejudiced  or  the  errors  complained  of 
are  not  subject  to  review. 

The  facts  being  conclusive,  and  a  fair  trial  hav- 
ing been  awarded,  an  aflBrmance  of  the  judgment  must 
follow,  and  the  sentence  imposed  by  the  trial  court  or- 
dered to  be  executed,  and  it  is  so  ordered.    All  concur. 
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THE  STATE  v.  SAMUEL  SHERMAN,  alias  JOHN 
COLLINS,  AppeUant. 

Division  Two,  March  30,  1915. 

1.  JURORS:  Conscientious  Scruples  Against  Death  Penalty.  The 
trial  court  does  not  err,  in  excusing  from  the  array  jurors  other- 
wise qualified  who  state  upon  their  voir  dire  examination  that 
they  have  conscientious  scruples  against  finding  a  defendant 
guilty  of  an  offense  punishahle  with  death. 


:    Newspaper  Opinions.     Jurors  who  state  upon  their 

voir  dire  examination  that  they  have  formed  opinions  In  regard 
to  the  case  from  having  read  newspaper  reports,  but  that  they 
will  not  be  influenced  by  them  in  flnding  a  verdict  according  to 
the  law  and  the  evidence,  are  not  disqualified. 

GENERAL  OBJECTION:  Equivalent  to  No  Objection.  An 
objection  to  proffered  testimony  that  it  is  "incompetent,  irrelev- 
ant and  immaterial  and  that  it  tends  to  prove  no  issue  in  the 
case"  will  not  suffice  to  support  an  exception  to  its  admission, 
unless  the  testimony  offered  is  inadmissible  for  any  purpose. 

IRRELEVANT  TESTIIMONY:  Non-Prejudiciai.  Although  tes- 
timony admitted  is  irrelevant  and  the  time  of  the  court  is  un- 
necessarily taken  up  in  its  introduction,  yet  if,  upon  a  reason- 
able construction,  it  is  not  prejudicial,  its  admission  will  not 
constitute  error. 


5.   :  Murder:  Unquestioned  Guilt:  Appellate  Rule.    In  the 

presence  of  the  unquestioned  guilt  of  a  defendant  charged  with 
first-degree  murder,  only  errors  which,  upon  a  fair  interpreta- 
tion, tend  to  prevent  an  impartial  trial,  will  work  a  reversal 

6.  CROSS-EXAMINATION  OF  DEFENDANT:  Presence  In  Neigh- 
borhood of  Crime:  Immaterial  Matter.  Where  defendant  has 
testified  that  he  and  his  codefendant  were  in  the  neighborhood 
of  the  shooting  the  night  the  policeman  was  shot,  and  that 
they  fied  when  they  saw  him  coming  out  of  a  certain  drug 
store,  the  State  was  authorized  in  asking  defendant  on  cross- 
examination  why  he  was  in  the  neighborhood,  and  in  eliciting 
or  attempting  to  elicit  from  him  all  the  facts  relative  to  his  pres- 
ence at  the  place  the  homicide  was  committed  at  or  about  the 
time  it  was  committed.  It  is  not  error  to  cross-examine  & 
defendant  concerning  a  matter  referred  to  in  his  examinaticm 
in  chief;  and  even  if  not  referred  to  in  his  examination  in 
chief,  if  it  be  concerning  a  matter  that  is  principally  imma- 
terial, his  cross-examination  in  regard  thereto  is  not  prejudicial. 
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7.  EVIDENCE  OF  OTHER  CRIMES:  Relevant  Matter:  Intent. 
In  making  proof  against  a  defendant  in  a  criminal  case,  the 
prosecution  may  introduce  in  evidence  all  relevant  facts  and 
circumstances  which  tend  to  establish  any  of  the  constitutive 
elements  of  the  crime  for  which  he  is  on  trial,  although  it  may 
be  developed  by  such  evidence  that  he  has  committed  other 
crimes;  and  evidence  of  the  possession  by  him  of  lethal  instru- 
ments with  which  the  crime  was  committed  may  be  admitted  to 
show  an  intent  or  purpose  to  commit  the  crime  with  which  he 
is  charged,  although  such  evidence  may  implicate  him  in  another 
and  different  crime. 


8.  :   :   :    Carrying   Concealed   Weapons   at 

Another  Time  and  Place.  Where  defendant  while  on  the  stand 
has  admitted  and  his  counsel  in  his  opening  statement  has 
said  that  defendant  *'pulled  his  gun  out  of  his  pocket  and  started 
to  hand  it  to  the  police  officer*'  whom  he  is  charged  with  having 
murdered,  thereby  confessing  himself  guilty  of  carnring  con- 
cealed weapons,  the  admission  of  the  testimony  of  certain  wit- 
nesses that  defendant  and  his  co-indictee  on  the  night  of  the 
homicide  and  prior  thereto  had  pistols  in  their  possession  or 
were  carrying  concealed  weapons,  was  not  error,  even  though 
it  tended  to  prove  another  and  distinct  crime. 

9.  MURDER:  Sufficiency  of  Evidence.  The  evidence  in  this  case, 
and  in  its  companion  case  of  State  v.  Tatman,  ante,  page  357, 
authorized  a  verdict  of  murder  in  the  first  degree. 

10.  ARGUMENT  OF  PROSECUTOR:  Extraneous  Matters:  Status* 
of  Public  Mind.  Prosecuting  attorneys  should  confine  their 
arguments  to  the  Jury  to  a  legitimate  discussion  of  the  facts 
developed  at  the  trial  and  to  the  instructions.  But  that  does 
not  mean  that  they  may  not  discuss  the  prevalence  of  crimes 
such  as  that  for  which  defendant  is  on  trial,  or  state  their 
conclusions  as  to  the  state  of  the  public  mind  in  regard  to 
crime  generally  or  the  particular  class  of  offenses  under  con- 
sideration. The  remark  of  the  prosecuting  attorney  in  his 
argument  to  the  Jury  in  a  murder  case  that  "the  people  of  Jack- 
son county  do  not  believe  in  highwaymen,  bullies  or  murderers." 
was  but  a  statement  of  a  truism,  was  not  denunciation,  and  was 
not  prejudicial. 

Appeal  from  Jackson  Criminal  Court. — Hon.  E.  E. 
Porterfield,  Judge. 

Affibmed. 

0.  F.  Wimmer  and  L.  N.  Dempsey  for  appellant. 
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(1)  The  court  refused  to  permit  qualified  jurors 
to  serve,  for  the  reason  that  they  swore  that  they  would 
not  impose  capital  punishment,  even  though  they  would 
return  a  verdict  of  guilty,  in  violation  of  Sec.  4450, 
R.  S.  1909.  (2)  Other  crimes  than  the  one  charged. 
State  V.  Hyde,  234  Mo.  200;  State  v.  Philips,  233  Mo. 
299.  (3)  The  court  erred  in  giving  the  instruction 
on  murder  in  the  first  degree,  for  the  reason  there  is  no 
evidence  on  which  to  base  said  instruction.  State  v. 
May,  142  Mo.  135;  State  v.  Gordon,  191  Mo.  227;  State 
V.  Eperly,  201  Mo.  572;  State  v.  Walker,  196  Mo.  87; 
State  V.  Garrison,  147  Mo.  49.  Even  though  there  had 
been  evidence  on  which  to  base  said  instruction  it  er- 
roneously declared  the  law,  in  that  it  did  not  require 
the  jury  to  find  from  the  evidence,  beyond  a  reasonable 
doubt,  the  elements  constituting  murder  in  the  first  de- 
gree. State  V.  Martin,  124  Mo.  522.  Said  instruction 
was  erroneous  for  the  further  reason  that  it  referred 
the  jury  to  instruction  number  7,  which  instruction 
attempted  to  define  self-defense  and  improperly  defined 
the  same.  Instruction  number  7  is  erroneous  in  that 
it  required  the  jury  to  find  that  deceased  was  about  to 
kill  defendant  or  to  do  him  some  great  bodily  injury  be- 
fore the  defendant  had  a  right  to  shoot  in  his  own  de- 
fense. State  V.  Edwards,  203  Mo.  540;  State  v.  Gar- 
rett, 170  Mo.  397;  State  v.  Reed,  154  Mo.  22;  State  v. 
Beaty,  190  Mo.  286 ;  State  v.  Feeley,  194  Mo.  322.  The 
court  erred  in  giving  instruction  number  10,  for  the 
reason,  there  was  no  evidence  on  which  to  base  said 
instruction  and  for  the  reason  said  instruction  did  not 
require  the  jury  to  find  that  the  defendant  shot  said 
Lynch  with  malice  aforethought  and  for  the  reason 
that  said  instruction  authorizes  the  jury  to  find  the 
defendant  guilty  of  murder  in  the  first  degree,  regard- 
less of  what  force  or  means  said  Lynch  was  using  in 
making  said  arrest.  State  v.  Banks,  167  S.  W.  505; 
State  V.  May,  142  Mo.  135.  (4)  The  verdict  is  con- 
trary  to  the  evidence,  for  the  reason  that,  under  the 
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evidence,  the  defendant  was  entitled  to  be  acquitted  on 
the  ground  of  self-defense,  or  if  found  guilty  at  all  he 
could  he  found  guilty  only  of  murder  in  the  second 
degree,  as  there  was  no  element  of  deliberation  in  the 
case.  State  v.  May,  142  Mo.  135.  (5)  The  court  erred 
in  refusing  to  rebuke  the  prosecuting  attorney  for  de- 
nouncing the  defendant  as  a  ** highwayman"  in  his 
final  argument  to  the  jury.  State  v.  James,  216  Mo. 
394;  State  v.  Newcomb,  220  Mo.  54;  State  v.  Thava- 
nat,  220  Mo.  545;  State  v.  Qaney,  225  Mo.  654;  State 
V.  Philips,  233  Mo.  299;  State  v.  Farrel,  233  Mo.  452; 
State  V.  Hyde,  234  Mo.  200;  State  v.  Miller,  234  Mo. 
588;  State  v.  McGrath,  128  S.  W.  966. 

John  T.  Barker,  Attorney-General,  and  W.  T, 
Rutherford,  Assistant  Attorney-General,  for  the  State. 

(1)  Persons  conscientiously  opposed  to  the  inflic- 
tion of  the  death  penalty  in  cases  wherein  such  penalty 
is  provided  by  law  are  not  competent  to  sit  as  jurors. 
Sec.  5218,  R.  S.  1909;  State  v.  Miller,  156  Mo.  84;  State 
V.  David,' 131  Mo.  390;  State  v.  Punshon,  133  Mo.  51; 
State  V.  Wooley,  215  Mo.  672.  (2)  Where  a  juror  on 
his  voir  dire  examination  declares  that  his  opinion  is 
not  such  as  to  bias  or  prejudice  his  mind,  and  that  his 
opinion  will  readily  yield  to  the  evidence  in  the  case, 
he  is  a  competent  juror.  State  v.  Church,  199  Mo.  629 ; 
State  V.  Darling,  199  Mo.  196;  State  v.  Sykes,  191  Mo. 
75;  State  v.  Brennan,  164  Mo.  507;  State  v.  Bronstine, 
147  Mo.  520;  State  v.  McGinnis,  158  Mo.  105.  (3)  If 
an  oflBcer  suspects  from  his  own  knowledge  of  facts, 
or  from  facts  communicated  to  him  by  others,  that  a 
felony  has  been  committed  and  has  reasonable  ground 
to  believe  that  the  accused  is  guilty  of  the  felony,  he 
may  arrest  him.  State  v.  Spaugh,  200  Mo.  604 ;  State 
V.  Cushinberry,  157  Mo.  181;  State  v.  Craft,  164  Mo. 
644;  State  v.  Albright,  144  Mo.  653;  State  v.  Fuller, 
96  Mo.  168;  State  v.  Evans,  161  Mo.  108;  State  v.  Hoi- 
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comb,  86  Mo.  381 ;  State  v.  Dierberger,  96  Mo.  672 ;  An- 
derson V.  State,  133  Wis.  610.  (4)  The  statement  of 
appellant  that  on  the  night  of  the  homicide  he  in  com- 
pany with  his  codefendant,  whom  he  knew  to  be  a 
** holdup"  man,  went  to  the  place  of  the  homicide  to 
look  over  a  drug  store  situated  there,  was  competent 
evidence  to  show  his  business  there,  armed,  and  to 
show  the  deceased  officer  had  reasonable  cause,  taken 
in  connection  with  their  actions  there  at  that  time  and 
information  he  had  of  other  crimes  committed  in  that 
neighborhood  by  persons  answering  the  description  of 
appellant  and  the  authority  of  the  officer,  to  arrest  him 
without  a  warrant.  See  cases  under  point  3.  (5)  A 
defendant  on  the  witness  stand  may  be  cross-exam- 
ined in  detail  as  to  any  matter  referred  to  in  his  exam- 
ination in  chief,  and  may  be  contradicted  and  impeached 
as  any  other  witness  in  the  case.  Sec.  5242,  R.  S.  1909 ; 
State  V.  Larkin,  250  Mo.  234;  State  v.  Miller,  156  Mo. 
85;  State  v.  Sharp,  233  Mo,  284;  State  v.  Barrington, 
198  Mo.  71 ;  State  v.  Feeley,  194  Mo.  315 ;  State  v.  Kyle, 
177  Mo.  663;  State  v.  Fisher,  162  Mo.  172;  State  v. 
Cunningham,  154  Mo.  174;  State  v.  McLaughlin,  149 
Mo.  29;  State  v.  Punshon,  133  Mo.  54;  State  v.  Eisen- 
hour,  132  Mo.  148;  State  v.  Harvey,  131  Mo.  345;  State 
V.  Kennade,  121  Mo.  413;  State  v.  Avery,  113  Mo.  498; 
State  V.  McKenzie,  102  Mo.  632;  State  v.  West,  95  Mo. 
142;  State  v.  Brannum,  95  Mo.  22;  State  v.  Beming, 
91  Mo.  85 ;  State  v.  Taylor,  134  Mo.  156';  State  v.  Miller, 
190  Mo.  462;  State  v.  Keener,  225  Mo.  499;  State  v. 
Donnington,  245  Mo.  354.  (6)  Evidence  of  other 
crimes  committed  by  one  on  trial  for  homicide  is  ad- 
missible for  the  purpose  of  showing  that  the  officer 
had  reasonable  grounds  for  attempting  to  make  the  ar- 
rest and  for  the  purpose  of  showing  a  motive  for  the 
homicide.  State  v.  Grant,  79  Mo.  136;  State  v.  Ru- 
dolph, 187  Mo.  84;  State  v.  Collins,  181  Mo.  259;  White 
V.  State,  70  Miss.  253;  People  v.  Wilson,  141  N.  Y. 
185,  188;  English  v.  State,  34  Tex.  Crim.  190;  State  v. 
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Morgan,  22  Utah,  162 ;  State  v.  Shaw,  73  Vt.  149 ;  Dryer 
V.  State,  139  Ala.  117;  Com.  v.  Carter,  66  N.  E.  716; 
People  V.  Coughlin,  13  Utah,  58;  Williams  v.  Com., 
85  Va.  607;  Com.  v.  Major,  198  Pa.  200;  People  v. 
Pool,  27  Cal.  573;  Anderson  v.  State,  133  Wis.  601; 
State  V.  %rd,  72  S.  C.  104;  People  v.  Woods,  147  Cal. 
265;  Bishop  v.  Com.,  109  Ky.  565. 

WALKER,  J. — ^Upon  an  information  filed  by  the 
prosecuting  attorney  of  Jackson  county,  appellant  and 
John  Tatman  were  charged  with  murder  in  the  first 
degree  in  having  shot  and  killed  John  Lynch,  a  police 
officer,  in  Kansas  City  in  said  county  on  the  night  of 
April  30,  1913.  A  severance  was  granted  and  a  trial 
of  appellant  was  had,  resulting  in  a  conviction  as 
charged,  the  punishment  being  assessed  at  death.  Fol- 
lowing the  usual  procedure,  an  appeal  was  perfected 
to  this  court. 

The  facts  are  identical  with  those  in  State  v.  Tat- 
man, ante,  p.  357,  except  that  appellant  in  his  volun- 
tary statement,  made  the  morning  succeeding  the  hom- 
icide, said  that  when  he  attempted  to  deliver  his  pistol 
to  the  officer  the  latter  lunged  forward  and  the  pistol 
was  discharged,  whereupon  the  officer  began  shooting 
at  appellant,  when  he  returned  the  fire  in  self-defense. 
That  he  did  not  intend  to  shoot  the  officer  in  the  first  in- 
stance, but  that  the  shot  was  accidental.  That  when 
appellant  found  Tatman,  his  codefendant,  had  been 
shot  in  the  foot  they  made  away  as  fast  as  they  could 
and  were  apprehended  a  few  blocks  from  the  scene 
of  the  shooting  by  a  police  officer  named  Whalen. 

I.  The  Selection  of  the  Jury. — ^Appellant  contends 
that  the  trial  court  erred  in  excusing  from  the  array  a 
number  of  otherwise  qualified  jurors  who  stated  upon 
their  voir  dire  examination  that  they  had  conscientious 
scruples  against  finding  a  defendant  guilty  of  an  of- 
fense punishable  with  death.    The  action  of  the  trial 
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court  was  in  compliance  with  the  statute  (Sec.  5218, 
B.  S.  1909),  which  provides  that  persons  having  these 
scruples  shall  not  be  allowed  or  compelled  to  serve 
as  jurors  on  the  trial  of  an  indictment  for  any  of- 
fense punishable  with  death.  The  rule  announced  in 
this  statute  has  received  judicial  approval  without  ex- 
press reference  thereto  in  State  v.  David,  131  Mo.  1.  c. 
390.  Nor  did  the  court  err  in  refusing  to  exclude 
from  the  trial  panel  two  jurors  who  stated  on  their 
voir  dire  examination  that  they  had  formed  opinions 
in  regard  to  the  case  from  having  read  newspaper  re- 
ports but  that  this  would  not  influence  them  in  finding 
a  verdict  according  to  the  law  and  the  evidence.  [State 
V.  Church,  199  Mo.  605,  631;  State  v.  Darling,  199  Mo. 
168, 196.] 

n.  Rulings  on  Evidence, — ^Appellant  contends 
that  the  court  erred  to  his  prejudice  in  the  admission 
and  exclusion  of  testimony.  We  have  carefully  re- 
viewed the  record  and  find  that  many  of  the  objections 
made  to  the  court's  rulings  were  general,  or  that  coun- 
sel for  the  appellant  urged  that  the  testimony  objected 
to  was  *  incompetent,  irrelevant  and  immaterial  and 
that  it  tended  to  prove  no  issue  in  the  case.''  Objec- 
tions of  this  character  will  not  suflBce  for  a  basis  for 
an  exception  unless  the  testimony  offered  is  inadmis- 
sible for  any  purpose,  and  the  testimony  objected  to 
was  not  of  this  class.  [State  v.  Castleton,  255  Mo. 
201.]  Moreover,  while  much  of  the  testimony  com- 
plained of  was  irrelevant  and  the  time  of  the  trial 
court  was  unnecessarily  taken  up  in  its  introduction, 
it  was  not,  under  a  reasonable  construction  of  same, 
prejudicial,  and  appellant '9  complaint  in  this  regard 
is  not  well  founded.  In  the  presence  of  unquestioned 
guilt,  only  errors  which,  upon  a  fair  interpretation, 
tend  to  prevent  an  impartial  trial  should  be  consid- 
ered suflBcient  to  work  a  reversal. 
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in.  Cross-examination  of  Appellant. — ^Appellant 
contends  that  counsel  for  the  State  should  not  have 
been  permitted  to  ask  him  why  he  was  at  the  time  out 
in  the  neighborhood  where  the  shooting  occurred,  the 
objection  being  that  appellant  had  not  been  examined 
in  chief  in  regard  to  this  matter.  Appellant  had,  how-, 
ever,  stated  that  he  was  in  the  neighborhood  the  night 
of  the  shooting  with  his  codefendant,  Tatman,  and 
the  appellant's  testimony  properly  subjected  his  con- 
duct to  examination,  especially  as  he  had  stated  that 
he  and  Tatman  had  fled  when  they  saw  the  jwlice  offi- 
cer coming  out  of  the  drug  store.  The  statute  (Sec. 
5242,  R.  S.  1909)  subjects  a  defendant  who  testifies  in 
his  own  behalf  **to  cross-examination,  as  to  any  matter 
referred  to  in  his  examination  in  chief,''  and  he  **may 
be  contradicted  or  impeached  as  any  other  witness." 
Having  stated  that  he  was  in  the  neighborhood,  the 
State  was  authorized  in  eliciting  or  in  attempting  to 
elicit  from  him  all  the  facts  relative  to  his  presence  on 
the  night  and  at  the  place  where  the  crime  was  com- 
mitted. As  we  said  in  State  v.  Miller,  156  Mo.  1.  c. 
85,  the  cross-examination  of  a  defendant  in  a  criminal 
case  is  not  confined  to  a  mere  categorical  review  of 
the  matters  stated  in  the  direct  examination.  And  in 
State  V.  Barrington,  198  Mo.  1.  c.  81,  we  said  that  to 
warrant  a  reversal  on  the  ground  of  an  improper  cross- 
examination  the  statute  must  be  given  a  reasonable 
construction  and  the  cross-examination  must  be  in  re- 
gard to  matters  material  to  the  cause  concerning  which 
the  defendant  did  not  refer  in  his  examination  in  chief, 
or,  if  immaterial,  it  must  be  upon  subjects  tending  to 
prejudice  the  jury  against  the  defendant.  These  cases 
are  authority  for  the  further  cross-examination  of  ap- 
pellant as  to  his  reason  for  having  a  pistol  in  his  pos- 
session on  the  night  of  the  crime.  These  facts,  and 
others  upon  which  he  was  cross-examined,  had  been 
referred  to  in  his  examination  in  chief,  and  hence  the 
cross-examination  was  not  erroneous,  not  only  under 
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the  express  terms  of  the  statute  as  construed  in  the 
cases  referred  to,  but  for  the  additional  well  founded 
reason  which  has  received  our  approval  in  State  v.  Fee- 
ley,  194  Mo.  1.  c.  315,  that  a  cross-examination  such 
as  this  was  not  prejudicial  to  the  defendant,  in  that 
the  matter  elicited  is  principally  immaterial  although 
not  referred  to  in  his  examination  in  chief,  and  will  not 
authorize  a  reversal  of  the  judgment.  The  court  says 
further  in  the  Feeley  case,  supra,  that  the  Legislature 
could  not  have  intended,  in  passing  the  law  limiting 
the  right  of  the  State  to  cross-examine  the  defendant, 
that  its  violation,  in  regard  to  immaterial  matters  not 
hurtful  to  the  defendant,  would  suflBce  to  work  a  re- 
versal. The  latitude  allowed  in  cross-examination  up- 
on the  varied  phases  presented  by  the  cases  reviewed 
has  been  exhaustively  presented  in  the  respondent's 
brief,  q.  v. 

IV.  Evidence  of  Other  Crimes. — ^Certain  witnesses 
testified  that  appellant  and  his  codef  endant  on  the  night 
of  the  killing  and  prior  thereto  had  revolvers  in  their 
possession,  or  were  carrying  concealed  weapons.  Ap- 
pellant contends  that  the  admission  of  this  testimony 
was  error,  on  the  ground  that  it  was  evidence  of  an- 
other and  a  distinct  crime,  disconnected  as  to  time  and 
place,  and  having  no  connection  with  the  crime  charged, 
nor  tending  to  prove  the  same.  Appellant  admitted  on 
the  stand  that  he  '^pulled  his  gun  out  of  his  pocket 
and  started  to  hand  it  to  the  police  oflScer,"  thereby 
confessing  himself  guilty  of  carrying  concealed  weap- 
ons. This  statement  was  also  made  by  counsel  for  ap- 
pellant in  his  opening  statement,  in  which  he  said  that 
appellant  would  so  testify.  In  the  presence  of  these 
facts,  the  admission  of  the  testimony  in  question  hav- 
ing the  same  effect  and  a  like  probative  force  as  the 
admission  of  appellant  and  the  statement  of  his  coun- 
sel, the  former  could  have  suffered  no  prejudice. 
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The  general  rule  is  that  in  making  proof  against 
a  defendant  in  a  criminal  case,  the  prosecution  may  in- 
troduce in  evidence  all  relevant  facts  and  circumstances 
which  tend  to  establish  any  of  the  constitutive  elements 
of  the  crime  for  which  the  defendant  is  on  trial,  al- 
though it  may  be  developed  by  such  evidence  that  he 
has  committed  other  crimes ;  but  proof  of  other  crimes 
is  never  admissible  as  substantive  evidence  of  the  of- 
fense on  trial  and  the  rule  extends  to  proof  of  accusa- 
tion of  another  crime  as  well  as  evidence  of  its  actual 
commission.  General  as  this  rule  is  in  its  application, 
it  is  subject  to  a  number  of  exceptions,  which  the  cur- 
ious may  find  elaborately  discussed  in  1  Wharton  on 
Criminal  Evidence  (10  Ed.),  page  59  et  seq.  Aside 
from  these  exceptions,  however,  if  appellant  and  his 
counsel  had  not  by  admissions  neutralized  whatever 
hurtful  effect  might  have  been  produced  by  the  admis- 
sion of  evidence  in  regard  to  the  carrying  of  concealed 
weapons  by  appellant,  the  testimony  in  regard  to  same 
was  not  improper  under  the  rule  that  evidence  of  the 
possession  by  appellant  of  instruments  with  which  a 
crime  was  perpetrated  may  be  admitted  to  show  an  in- 
tent or  purpose  to  commit  the  crime  with  which  he  is 
charged,  although  such  proof  implicates  him  in  an- 
other and  different  crime.  [Commonwealth  v.  Wilson, 
2  Gush.  590;  Commonwealth  v.  Gallagher,  124  Mass. 
29;  Commonwealth  v.  Levy,  126  Mass.  240;  People  v. 
Lamed,  7  N.  Y.  445;  Robbins  v.  People,  95  HI.  175; 
People  V.  Hope,  62  Cal.  291;  State  v.  Wintzingerode, 
9  Ore.  153;  Ruloff  v.  People,  45  N.  Y.  213;  2  Wharton 
on  Criminal  Evidence  (10  Ed.),  p.  1557.] 

V.  Instructions. — ^Appellant  assigns  as  error  the 
giving  of  all  of  the  instructions.  We  have  carefully 
reviewed  them  and  find  them  to  be  in  the  forms  that 
have  frequently  been  approved  by  this  court.  Declar- 
ing as  they  do  the  law  applicable  to  the  case  under 
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the  evidence,  we  hold  appellant's  contention  in  this 
regard  without  merit. 

VI.  The  Verdict. — ^It  is  claimed  that  the  evidence 
does  not  warrant  a  verdict  of  murder  in  the  first  de- 
gree. The  entire  atmosphere  of  the  case  is  indicative 
of  a  design  and  purpose  of  the  appellant  and  his  co- 
defendant  to  kill  if  their  apprehension  was  attempted. 
Armed  with  deadly  weapons,  they  were  in  the  night- 
time **  skulking"  (the  word  is  not  too  strong)  in  the 
neighborhood  where  the  shooting  subsequently  oc- 
curred. A  most  searching  cross-examination  failed  to 
elicit  from  the  appellant  any  reasonable  explanation 
for  his  presence  there  with  his  codefendant  at  the  un- 
usual hour  of  11 :30  p.  m.  Upon  seeing  the  officer  they 
fled  precipitately.  Called  upon  to  stop,  they  did  so,  with 
the  result  that  the  officer  received  five  mortal  wounds. 
That  he  fired  a  shot  is  not  shown  by  the  evidence  of 
a  single  witness  except  appellant  and  his  codefendant. 
Disinterested  witnesses  testified  that  the  officer  did  not 
fire  a  shot,  and  the  correlative  facts  give  credence  and 
force  to  this  testimony.  The  jury  did  not  believe  the 
testimony  of  appellant  and  his  codefendant,  but  by 
reason  of  their  testimony  the  court  properly  gave  an 
instruction  for  murder  in  the  second  degree  and  lesser 
degrees  of  homicide,  and  they  have  no  ground  of  com- 
plaint on  this  score.  The  fact  is  that  under  the  evi- 
dence the  trial  court  was  liberal  in  its  instructions,  and 
appellant  received  the  benefit  of  every  fact  in  evidence 
upon  which  an  instruction  could  properly  be  predi- 
cated. The  verdict  for  murder  in  the  first  degree  was 
authorized  under  the  evidence,  and  we  overrule  appel- 
lant's contention  to  the  contrary. 

VII.  Remarks  of  Prosecuting  Attorney. — The  re- 
mark of  the  prosecuting  attorney  that  ^Hhe  people 
of  Jackson  county  did  not  believe  in  highwaymen,  bul- 
lies or  murderers ' '  is  most  seriously  complained  of  by 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  385 

state  T.  Sherman. 

appellant.  Prosecuting  attorneys  as  a  rule  should  con- 
fine their  remarks  to  a  legitimate  discussion  of  the  facts 
developed  on  the  'trial  and  to  the  instructions  based 
thereon.  [State  v.  James,  216  Mo.  394.]  This  does 
not  mean,  however,  that  counsel  may  not  in  argu- 
ment discuss  the  prevalence  of  crimes  such  as  that  for 
which  the  defendant  is  on  trial,  if  same  exists,  and 
also  indulge  in  such  comments  as  may  legitimately  be 
based  thereon.  [State  v.  Hilton,  248  Mo.  522.]  Nor 
is  it  error  for  a  prosecutor  to  state  his  conclusions  in 
argument  as  to  the  status  of  the  public  mind,  as  in 
this  case,  either  in  regard  to  crime  generally  or  as  to 
the  particular  class  of  offenses  or  offenders  then  un- 
der consideration.  The  test  being  in  each  case:  Are 
the  remarks,  fairly  construed,  prejudicial  to  the  de- 
fendant! Neither  invective  by  a  prosecuting  attorney, 
if  called  forth  by  the  character  which  the  evidence  tends 
to  disclose,  nor  urgent  appeals  to  the  jury  to  do  their 
duty,  will  justify  the  reversal  of  a  judgment.  [State 
V.  Zumbunson,  86  Mo.  111.]  That  the  people  of  the 
county  in  question  or  of  any  locality  for  that  matter, 
do  not  believe  in  the  class  of  characters  designated 
by  the  prosecuting  attorney,  but  do  believe  that  crime 
should  be  punished,  is,  as  suggested  by  respondent, 
simply  the  statement  of  a  truism.  There  is  in  the  re- 
mark no  intimation  that  the  jury  should  be  controlled 
by  other  than  the  evidence  or  that  the  accused,  if  not 
so  shown  by  the  evidence,  belonged  to  the  class  desig- 
nated. In  the  Rogers  case  (253  Mo.  399,  415)  we  held 
that  it  was  not  error  for  the  prosecuting  attorney  to 
state,  ''Men,  it  would  be  a  disgrace  for  you  to  acquit 
the  defendant  under  the  testimony.''  In  considering 
objections  to  remarks  made  by  prosecuting  attorneys, 
the  distinction  should  always  be  made  between  strong 
denunciation  if  sustained  by  the  evidence  and  abuse  of 
the  defendant  of  which  there  is  no  evidence.  [State  v. 
Allen,  174  Mo.  689^  698.]     In  the  instant  case  there 
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was  no  deminciation,  although  the  evidence  might  have 
permitted  it,  but  simply  a  declaration  of  the  attorney's 
opinion  of  the  manner  in  which  the' people  of  Jackson 
county  regarded  the  designated  violators  of  the  law. 
Appellant  could  not  reasonably  be  said  to  have  been 
prejudiced  by  this  remark,  and  we  hold  his  contention 
to  be  without  merit. 

This  was  a  heinous  murder.  Appellant's  guilt  was 
indubitable.  His  defense  throughout  was  technical. 
He  was  in  the  trial  accorded  every  right  to  which  he 
was  entitled.  The  judgment  of  the  trial  court  should 
be  aflSrmed,  and  the  sentence  imposed  by  the  trial  court 
ordered  to  be  executed,  and  it  is  so  ordered.  All  con- 
cur. 


THE  STATE  v.  CHARLES  B.  HOWARD,  AppeUant. 

Division  Two,  March  30,  1915. 

1.  SEDUCTION:  Unchattity.  In  a  proaecutlon  for  sedaction  the 
prior  unchastity  of  the  prosecutrix  may  be  shown  as  a  defense 
to  the  charge.  The  seduction  statute  in  this  respect  is  different 
from  the  statute  prohibiting  the  defilement  of  a  female  ward» 
which  does  not  require  her  to  be  chaste  or  even  of  good  repute. 

2.  :  Definition  of  Seduce.    To  seduce  means  to  induce  to 

surrender  chastity.  Chastity  must  exist  before  it  can  be  sur- 
rendered or  destroyed.  There  may  be  a  pollution  of  the  mind 
without  seduction,  but  under  the  statute  (Sec  4478,  R.  S.  1909) 
there  can  be  no  seduction  without  illegal  sexual  intercourse. 


8.  :  Good  Repute:   Burden.    The  words  "of  good  repute" 

used  in  the  seduction  statute  cast  upon  the  State  the  burden 
of  proving  that  a  prosecutrix  at  the  time  of  her  seduction  pos- 
sessed a  good  reputation  for  chastity  among  those  by  whom  she 
was  known;  for  the  statute  restricts  its  prot^ting  influence 
to  females  "of  good  repute." 

4.  :    Venue:    First  Copulation.     Prosecutrix  is  rendered 

unchaste  by  the  first  act  of  sexual  intercourse,  and  where  the 
first  act  took  place  in  St  Louis  County  a  subsequent  act  oom- 
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mitted  in  St  Louis  City  about  a  week  later,  with  the  same 
defendant,  under  the  same  promise  of  marriage,  did  not  amount 
to  seduction;  and,  therefore,  the  prosecution  for  seduction  was 
improperly  instituted  in  St.  Louis  City,  but  should  have  been 
instituted  in  St.  Louis  County,  where  the  first  act  of  coition  was 
committed  and  prosecutrix  surrendered  her  chastity. 


:  Promise  of  Marriage:  Consideration  for  Defilement. 

The  promise  of  marriage  must  precede  the  seduction  and  must 
be  unconditional;  but  it  is  not  the  law  that,  if  a  promise  of 
marriage  immediately  preceded  the  act  of  sexual  intercourse  and 
was  the  sole  consideration  which  moved  the  prosecutrix  to  sub- 
mit to  the  destruction  of  her  chastity,  there  was  no  seduction. 
If  the  situation  of  the  parties  is  such  as  to  render  it  probable  that 
the  promise  of  marriage  would  be  made,  nothing  else  than  the 
promise  on  the  part  of  the  defendant  is  necessary  to  constitute 
the  inducement  whereby  the  prosecutrix  surrenders  her  chastity. 
The  date  when  the  marriage  shall  take  place  need  not  be  agreed 
upon.  The  yielding  of  the  prosecutrix  constitutes  her  acceptance 
of  defendant's  promise  of  marriage.  The  statute  ordains  that 
when  an  unmarried  female,  under  twenty-one  years  of  age  and 
of  good  repute,  is  induced  to  surrender  her  chastity  to  an 
eligible  suitor  by  such  promise,  the  crime  of  seduction  is  com- 
plete; and  the  courts  cannot  write  any  other  requirement  into 
it  [Holding  as  unsound  the  ruling  of  SHBRWOOD,  J.,  in  State 
V.  Reeves,  97  Mo.  1.  c  677.] 


6.  :  Corroboration  of  Prosecutrix:  Age  and  Repute.    The 

testimony  of  the  prosecutrix  as  to  the  promise  of  marriage 
should  be  corroborated  in  a  seduction  case;  and  there  should 
be  evidence  of  her  age  and  good  repute. 

Appeal   from   St.   Louis  City    Circuit    Court. — Hon. 
William  M.  ^insey,  Judge. 

Revebsed  and  remanded. 

Hans  Wvlff  and  John  A.  Porter  for  appellant. 

(1)  The  court  erred  in  refusing  to  give  the  per- 
emptory instruction  offered  by  the  defendant  at  the 
dose  of  the  State's  case.  The  evidence  offered  by  the 
State  placed  the  commission  of  the  alleged  offense  in 
the  county  of  St.  Louis.  The  indictment  was  found 
by  the  grand  jury  of  the  dty  of  St.  Louis  and  trial 
had  in  said  city.    The  court  did  not  have  jurisdiction 
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of  the  case.  Constitution,  art.  2,  sec.  12 ;  State  v.  Blunt, 
110  Mo.  322.  The  testimony  of  the  prosecuting  witness 
that  she  had  intercourse  with  defendant  at  Mrs.  Free's 
house,  two  or  three  months  after  the  alleged  seduction 
and  promise  of  marriage,  which,  according  to  her  tes- 
timony, took  place  in  St  Louis  county,  does  not  give 
the  court  jurisdiction,  and  is  insuflScient  to  prove  venue. 
The  alleged  offense  had  been  consummated  three 
months  prior  to  that  time  and  in  another  jurisdiction. 
(2)  (a)  The  evidence  in  this  case  fails  to  show  that 
the  prosecuting  witness  relied  on  the  alleged  promises 
of  defendant  to  marry  her.  What  she  did  rely  upon 
was  a  conditional  promise  that  if  prosecuting  witness 
got  into  trouble  defendant  would  marry  her.  State  v. 
Thomas,  231  Mo.  41.  (b)  The  consent  of  prosecuting 
witness  to  the  alleged  intercourse  between  her  and  de- 
fendant at  Mr.  Free's  house,  three  months  after  their 
meeting  in  University  City  and  on  which  incident  the 
State  relies  for  the  proof  of  the  venue  in  this  case  was 
given — ''Because  I  loved  him" — and  such  consent  was 
not  predicated  on  any  promise,  conditional  or  other- 
wise, (c)  As  to  promise  of  marriage  in  a  seduction 
case,  the  prosecutrix  must  be  strongly  corroborated  by 
other  testimony  suflBcient  to  overcome  the  oath  of  the 
defendant  and  the  legal  presumption  of  his  innocence. 
State  V.  Marshall,  137  Mo.  463.  (3)  (a)  There  was 
no  competent  or  credible  evidence  that  the  prosecutrix 
was  at  the  time  of  the  alleged  seduction  under  the  age 
of  twenty-one.  Her  statement  as  to  her  age  was  a 
mere  conclusion.  The  mother  of  prosecutrix  was  liv- 
ing at  the  time  of  the  trial  and  she  could  have  been 
produced  to  testify  as  to  the  age  of  prosecutrix.  The 
evidence  of  the  mother  would  have  been  the  best  evi- 
dence and  the  testimony  of  prosecutrix  as  to  her  age 
should  have  been  excluded.  State  v.  Coujot,  121  Mo. 
463.  (b)  The  alleged  family  record  of  births  was  im- 
properly admitted  a&  by  the  evidence  it  was  not  shown 
to  be  the  record  of  the  King  family,  or  the  record 
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of  the  birth  of  prosecutrix.  There  was  no  evidence 
to  show  by  whom  or  when  it  was  made.  There  was  no 
evidence  to  show  that  it  was  made  by  one  of  the  King 
family,  or  by  one  having  knowledge  of  the  respective 
births  or  deaths  in  said  family. 

John  T.  Barker,  Attorney-General,  and  Lee  B. 
Ewing,  Assistant  Attorney-General,  for  the  State. 

(1)  The  circuit  court  of  the  city  of  St.  Louis  had 
jurisdiction  of  this  offense.  The  venue  was  in  St. 
Louis  city.  State  v.  McClain,  137  Mo.  307.  (2)  The 
court  properly  overruled  appellant's  demurrer  to  tes- 
timony at  the  close  of  the  State's  case,  and  also  at  the 
close  of  all  the  evidence.  State  v.  Eckler,  106  Mo.  585 ; 
State  V.  Thornton,  108  Mo.  640;  State  v.  Thomas,  231 
Mo.  46;  Kengon  v.  People,  26  N.  Y.  203;  Boyce  v.  Peo- 
ple, 55  N.  Y.  644;  People  v.  Van  Alstyne,  144  N  \ 
361;  Callahan  v.  State,  63  Ind.  198;  People  v.  Kehoe, 
123  Cal.  224;  People  v.  Millspaugh,  11  Mich.  282;  Peo- 
ple V.  DeFore,  64  Mich.  693;  State  v.  Abrich,  41  Minn. 
41;  Polk  V.  State,  40  Ark.  482;  State  v.  Raynor,  145 
N.  C.  472;  State  v.  Atterberry,  59  Kan.  237;  State  v. 
Adams,  25  Ore.  172;  Bishop's  Statutory  Crimes,  sec. 
638;  3  Wharton's  Crim.  Law  (11  Ed.),  sec.  2105;  Des- 
ty's  Criminal  Law,  sec.  135A;  McClain 's  Crim.  Law, 
sec.  1112;  Clark  &  Marshall's  Criminal  Law  (2  Ed.), 
p.  710;  Hughes,  Crim.  Law  &  Procedure,  sec.  2120,  p. 
543;  35  Cyc.  1336  and  1334;  25  Am.  &  Eng.  Ency.  Law 
(2  Ed.),  230. 

BEOWN,  J.— The  grand  jury  of  the  city  of  St. 
Louis  returned  an  indictment  charging  defendant  with 
having  seduced  and  debauched,  under  promise  of  mar- 
riage, one  Lundy  King,  an  unmarried  female,  as  pro- 
hibited by  section  4478,  Revised  Statutes  1909.  A  trial 
in  the  circuit  court  of  said  city  resulted  in  defendant's 
conviction  and  he  appeals. 
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Among  the  grounds  upon  which  a  reversal  is 
sought  is  the  contention  that  the  evidence  is  not  suffi- 
cient to  support  the  conviction — a  part  of  this  assign- 
ment is  the  insistence  that,  if  guilty  at  all,  the  crime 
was  committed  in  St.  Louis  county,  and  not  in  St 
Louis  city,  where  defendant  was  indicted  and  con- 
victed. 

The  testimony  of  prosecutrix  tends  to  prove  that 
she  became  acquainted  with  defendant  in  July,  1911; 
that  he  called  on  her  at  intervals  of  two  or  three  weeks 
until  the  latter  part  of  January,  1912;  when,  on  one 
Saturday  night  in  the  city  of  St.  Louis,  he  offered  to 
marry  her  if  she  would  have  sexual  intercourse  with 
him.  She  states  that  she  rejected  this  proposal  at 
that  time,  but  on  the  following  evening  she  accompanied 
defendant  to  a  point  in  St.  Louis  county  where  he  had 
been  engaged  in  building  a  house.  Upon  entering  this 
house  his  proposal  of  marriage  was  renewed,  and,  re- 
lying upon  that  proposal,  and  the  one  made  the  night 
before  in  St.  Louis  city,  she  yielded  to  defendant. 

About  a  week  later  defendant  called  on  her  in  the 
city  of  St  Louis  and,  because  (as  she  says)  she  loved 
him  and  thought  he  intended  to  marry  her,  she  again 
allowed  him  to  have  sexual  intercourse  with  her.  No 
time  was  fixed  for  the  proposed  marriage,  but  the  illicit 
intercourse  continued  some  months,  prosecutrix  finally 
becoming  pregnant.  Prosecutrix  testified  that  she  had 
never  sustained  sexual  relations  with  any  person  prior 
to  the  time  she  yielded  to  defendant. 

L    On  this  showing,  if  it  be  conceded  that  prose- 
cutrix was  seduced  by  defendant,  the  issuearises  as  to 
where  that  crime  was  comimitted?    Did  each  act  of  sex- 
ual intercourse  constitute  a  separate  seduc- 

3educ6«  . 

tion,  or  was  the  crime  committed  only  in 

St.  Louis  county  where  the  first  act  of  copulation  took 
place  ?  This  issue  depends  for  its  solution  upon  a  cor- 
rect construction  of  the  words  **  seduce  or  debauch,  *' 
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as  found  in  section  4478,  supra.  The  learned  Attorney- 
General  relies  for  aflfirmance  in  part  upon  the  case  of 
State  V.  McClain,  137  Mo.  307,  wherein  it  was  held 
that  a  man  who  had  sexual  intercourse  with  his  female 
trard  in  two  different  counties  while  she  was  under  his 
care  and  protection  could  be  prosecuted  in  the  county 
where  the  second  act  of  illicit  sexual  intercourse  took 
place.  That  case  is  not  in  point  here,  because  the  stat- 
ute denouncing  the  defilement  of  wards  (Sec.  4479,  R. 
S.  1909)  is  quite  unlike  the  seduction  statute  now  under 
consideration. 

The  statute  prohibiting  the  defilement  of  wards 
does  not  require  the  ward  to  be  chaste,  or  even  to  be  of 
good  repute,  to  render  the  guardian  or  other  person  to 
whose  protection  she  has  been  confided  guilty,  if  he 
carnally  know  her.  The  well-settled  rule  is  that  the 
unchastity  of  a  female  under  eighteen  years  of  age  is 
no  defense  to  a  prosecution  for  her  defilement  by  her 
guardian,  or  other  person  to  whose  care  she  has  been 
confided.  [State  v.  Strattman,  100  Mo.  540;  State  v. 
Summer,  143  Mo.  220,  1.  c.  231;  State  v.  Nibarger,  255 
Mo.  289.]  Such  is  not  the  construction  of  the  seduc- 
tion statute  where  prior  unchastity  of  the  prosecutrix 
may  be  shown  as  a  defense  to  the  charge.  [State  v. 
Long,  257  Mo.  1.  c.  225,  and  cases  there  cited.] 

The  law  books  contain  many  definitions  of  the 
word  ** seduce,"  which,  no  doubt,  arise  from  the  vary- 
ing phraseology  of  the  statutes  of  the  several  States 
where  that  act  is  denounced  as  a  crime.  A  very  clear 
definition  of  the  word  is  found  in  State  v.  Long,  238 
Mo.  383,  1.  c.  390.  As  used  in  section  4478,  Revised 
Statutes  1909,  ** seduce''  is  not  a  technical  word,  and 
should  be  construed  in  its  ''plain  or  ordinary  and 
wual  sense.''  [Sec.  8057,  R.  S.  1909.]  No  better  defi- 
^tion  of  the  word  seduce  can  be  given  than  that  found 
^  Webster's  New  International  Dictionary,  to-wit: 
**To  induce  to  surrender  chastity."  It  is  too  plain  to 
^d^t  of  controversy  that  chastity  must  exist  before  it 
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can  be  surrendered  or  destroyed.  There  may  be  a  pol- 
lution of  the  mind  without  seduction,  but  there  can  be 
no  seduction  under  section  4478,  supra,  without  sexual 
intercourse.  The  word  ^'debauch''  as  used  in  that  stat- 
ute has  been  construed  to  mean  sexual  intercourse  or 
carnal  knowledge.  [State  v.  Beeves,  97  Mo.  668 ;  State 
V.  Marshall,  137  Mo.  1.  c.  468  and  473.]  That  definition 
seems  to  be  correct,  but  as  the  word  seduce  necessarily 
includes  the  act  of  illegal  sexual  intercourse,  it  is  doubt- 
ful if  the  word  debauch  adds  anything  to  the  meaning 
of  this  statute. 

The  words  **of  good  repute''  as  used  in  our  seduc- 
tion statute  cast  upon  the  State  the  burden  of  proving 
that  a  prosecutrix  at  the  time  of  her  seduction  pos- 
sessed a  good  reputation  for  chastity  among  those  by 
whom  she  is  known.  It  seems  to  have  been  the  purpose 
of  this  statute  to  restrict  its  protecting  influence  to  fe- 
males **of  good  repute.'' 

It  being  perfectly  clear  that  the  crime  of  seduc- 
tion cannot  be  committed  upon  a  female  who  is  not  at 
the  time  chaste,  and  as  prosecutrix  was  rendered  un- 
chaste by  the  act  of  coition  which  she  admits  first  took 
place  in  St.  Louis  county,  the  subsequent  act  committed 
in  St  Louis  city  about  one  week  thereafter  did  not 
amount  to  seduction.  We  do  not  wish  to  be  under- 
stood as  holding  that  a  woman  once  seduced  cannot 
thereafter  reform  and  reenter  upon  such  a  life  of  chas- 
tity and  rectitude  that  she  will  again  be  under  the  pro- 
tection of  the  seduction  statute.  The  law  on  this  point 
is  quite  fully  discussed  in  State  v.  Knutson,  91  Iowa, 
549,  and  People  v.  Clark,  33  Mich.  1.  c.  117,  but  there 
is  no  such  issue  in  this  case. 

While  our  seduction  statute  is  very  unlike  section 
4479,  supra,  relating  to  the  defilement  of  wards,  it  is 
very  similar  in  one  respect  to  section  4472,  Revised 
Statutes  1909,  relating  to  the  carnal  knowledge  of  un- 
married females  of  previous  chaste  character,  in  that 
both  of  these  statutes  require  the  female  to  be  chaste 
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at  the  time  the  crime  is  committed.  [State  v.  McMa- 
hon,  234  Mo.  1.  c.  614;  State  v.  Schenk,  238  Mo.  429, 1.  c. 
457;  State  v.  Henderson,  243  Mo.  503.] 

n.  Under  the  provisions  of  section  22,  article  2, 
Constitution  of  Missouri,  indictments  for  crimes  must 
be  presented  in  the  county  where  the  crime  is  com- 
mitted. [Ex  parte  Slater,  alias  Lane,  72 
Mo.  102;  State  v.  Anderson,  191  Mo.  134,  1. 
c.  142 ;  State  v.  Mispagel,  207  Mo.  557, 1.  o.  584.]  There- 
fore, this  prosecution  was  improperly  instituted  in  St. 
Louis  city. 

m.  Defendant  also  insists  that  the  trial  court 
should  have  sustained  his  demurrer  to  the  evidence, 
because  no  suflScient  promise  of  marriage 
Evidence!  ^  ^^^  proven  by  the  eviden^je  of  prosecu- 
trix ;  and  as  the  State  may  elect  to  place 
the  defendant  upon  trial  in  St.  Louis  county  we  will 
consider  this  insistence. 

In  the  case  of  State  v.  Reeves,  97  Mo.  668,  1.  c. 
677,  it  was  ruled  by  Judge  Shebwood  that  if  a  promise 
of  marriage  immediately  preceded  an  act  of  sexual  in- 
tercourse, and  was  the  sole  consideration  which  moved 
the  prosecutrix  to  submit  to  the  destruction  of  her  chas- 
tity, then  there  was  no  seduction.  That  case  seems  to 
proceed  upon  the  theory  that  there  must  be  some  fur- 
ther inducement  held  out  to  the  prosecutrix,  otherwise 
she  would  be  merely  selling  her  chastity  for  a  promise 
and  the  crime  would  not  be  complete.  We  do  not  be- 
lieve this  doctrine  announced  by  Judge  Sherwood  in 
the  Reeves  case,  supra,  is  sound.  None  of  his  asso- 
ciates concurred  in  the  language  used  by  him  in  that 
opinion,  and  it  possesses  no  binding  force  as  a  prece- 
dent. 

It  is  true  the  promise  of  marriage  must  precede 
the  seduction  and  must  be  unconditional.  [State  v. 
Thomas,  231  Mo.  41.]  If  an  alleged  promise  of  mar- 
riage was  not  preceded  by  any  courtship  or  other  per- 
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sonal  association  of  the  parties,  it  is  doubtful  if  any- 
one could  bring  himself  to  believe  that  such  a  promise 
had  been  made.  But  if  the  situation  of  the  parties  is 
such  as  to  render  it  probable  that  the  promise  of  mar- 
riage would  be  made,  there  is  nothing  else  than  the 
promise  necessary  on  the  part  of  the  defendant  to  con- 
stitute the  inducement  whereby  prosecutrix  surren- 
ders her  chastity.  The  date  when  the  marriage  shall 
take  place  need  not  be  agreed  upon.  The  yielding- 
of  the  prosecutrix  constitutes  her  acceptance  of  de- 
fendant's promise  of  marriage.  In  State  v.  Adams, 
25  Ore.  172,  this  rule  is  correctly  announced  as  fol- 
lows: 

**It  is  not  necessary  that  the  promise  should  be 
technically  valid  to  sustain  a  civil  action  for  breach 
of  promise ;  arfd,  although  it  may  be  conditioned  upon 
immediate  intercourse,  thus  rendering  it  void  in  a  civil 
proceeding  because  founded  upon  an  immoral  consid- 
eration, it  is  still  held  suflScient  to  sustain  a  criminal 
prosecution  if  the  woman  in  good  faith  relied  upon  it 
and  was  thereby  deceived. ' '  ( Citing  cases )  *  *  In  such 
case,  the  mutual  promise  of  the  woman  is  implied  from 
her  yielding  to  the  solicitations  of  her  seducer  under 
his  promise  of  marriage,  and  the  promise  becomes  ab- 
solute.'' 

The  General  Assembly,  no  doubt  realizing  what  a 
powerful  effect  an  offer  of  marriage  by  an  eligible 
suitor  produces  upon  the  mind  of  an  unmarried  female, 
has  ordained  that  when  such  female  under  twenty-one 
years  of  age  and  of  good  repute  is  induced  to  sur- 
render her  chastity  by  such  promise  the  crime  of  seduc- 
tion is  complete.  The  statute  so  reads  and  we  cannot 
write  any  other  requirement  into  it. 

The  evidence  of  prosecutrix  makes  out  a  prima- 
facie  case  of  seduction  in  St.  Louis  county,  except  as 
to  the  corroboration  of  the  promise  of  marriage  re- 
quired by  section  5235,  Revised  Statutes  1909,  and  the 
evidence  of  her  age  and  good  repute  at  the  time  the 
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alleged  seduction  took  place.  Upon  another  trial 
(should  the  State  elect  to  retry)  the  evidence  to  cor- 
roborate the  prosecutrix  as  to  the  alleged  promise  of 
marriage  and  of  her  age  and  good  repute  may  not  be 
the  same  as  at  the  first  trial;  therefore,  we  make  no 
comment  as  to  the  suflSciency  of  the  evidence  upon 
these  points.  We  merely  pass  upon  the  suflSciency  of 
the  evidence  of  prosecutrix  as  to  her  version  of  the 
promise  made  and  the  acts  done  by  defendant  in  ruling 
that  a  prima-facie  case  was  made  for  the  jury  if  the 
prosecution  had  been  in  the  proper  jurisdiction. 

For  the  error  of  the  prosecutor  in  causing  an  in- 
dictment to  be  presented  in  the  county  where  the  crime 
was  not  committed,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Paris,  P.  J.,  and  Walker,  J.,  concur. 


THE  STATE  v.  JOSEPH  MILLER,  Appellant 

Division  Two,  March  30,  1915. 

1.  DEADLY  WEAPON:  Shown  by  Result.  A  rock  may  be  shown 
to  be  a  deadly  weapon  by  proof  that  the  defendant  threw  it  at 
deceased,  that  it  struck  him  on  the  back  of  his  head  and  that 
the  stroke  broke  his  neck  and  caused  a  hemorrhage  which  pro- 
duced death;  and  such  proof  authorized  the  giving  of  an  instruc- 
tion for  murder  in  the  second  degree  without  further  proof  of 
the  character  or  dimensions  of  the  rock.  A  deadly  weapon  is 
one  by  which  death  would  likely  be  produced  when  used  in 
the  manner  stated. 


:  :   Charged   In   Information.     Where  the  fatal 

character  of  the  wound  inflicted  by  the  rock  is  shown,  it  ia 
unnecessary  that  the  information  use  the  words  "with  a  deadly 
weapon;"  and  if  used,  they  may  be  considered  as  surplusage, 
and  direct  proof  of  the  nature  of  the  weapon  dispensed  with. 

INSTRUCTION:  Manslaughter  In  Third  Degree:  Intentional 
Homicide.  The  court  should  not  give  an  instruction  for  man- 
slaughter in  the   third   degree   where   the   evidence   tends  to 
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show  the  killing  was  IntentionaL  Where  at  the  altercation  in 
the  afternoon  preceding  the  homicide  defendant  declared  he 
would  "get"  deceased  later  and  after  a  scuffle  with  deceased 
that  evening  in  the  saloon  attempted  to  procure  a  pistol  from 
the  bartender  with  which  to  shoot  deceased,  and  failing  in  that 
obtained  and  threw  a  rock  at  deceased  as  he  was  passing  out 
through  the  saloon  door,  striking  him  on  the  neck  and  killing 
him,  the  court  did  not  err  in  refusing  to  give  an  instruction 
for  manslaughter  in  the  third  degree,  on  the  thory  that  the 
killing  was  "in  a  heat  of  passion  without  a  design  to  effect 
death." 

4.  ARGUMENT  TO  JURY:  No  Request  for  Further  Rebuke.  If 
defendant  is  not  satisfied  with  the  rebuke  administered  to  the 
prosecuting  attorney  for  traveling  out  of  the  true  lines  of 
argument  to  the  jury,  and  desires  that  he  be  further  rebuked, 
it  is  his  duty  to  request  it;  otherwise,  he  will  not  afterwards 
be  heard  to  complain  of  the  remarks. 


6.   :  General  Objection.    An  objection  to  statements  by  the 

prosecuting  attorney,  made  either  in  his  opening  statement  or  in 
subsequent  argument  to  the  jury,  should  give  some  specific 
reason  why  they  are  objectionable,  and  if  none  is  given  the 
court  is  authorized  in  overruling  the  objection. 

Appeal  from  Jackson  Criminal  Circuit  Court. — Hon. 
Ralph  S.  Latshaw,  Judge. 

Affibmed. 

Lloyd  Martz  and  Broaddus  £  Crow  for  appellant. 

(1)  The  weapon  used,  if  any,  was  not  described  to 
the  jury  and  it  was  not  introduced  in  evidence  so  they 
could  view  it,  so  that  there  is  no  evidence  in  the  case 
proving  or  tending  to  prove  that  the  defendant  used 
a  dangerous  and  deadly  weapon.  AVhat  is  a  dangerous 
and  deadly  weapon  is  a  question  of  fact  and  there 
must  be  some  evidence  tending  to  show  that  fact  be- 
fore the  issue  can  be  submitted  to  the  jury,  and  there 
being  no  such  evidence  in  the  record,  it  was  clearly 
erroneous  for  the  court  to  give  instruction  number  3 
submitting  that  issue  to  the  jury,  (a)  If  there  is  any 
evidence  in  this  case  tending  to  prove  the  use  of  a 
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dangerous  and  deadly  weapon  by  defendant  in  causing 
the  death  of  Charles  Donahue,  then  the  court  clearly 
erred  in  failing  to  instruct  the  jury  on  manslaughter  in 
the  third  degree,  all  the  elements  of  manslaughter  in 
the  third  degree  being  present,  if  there  was  any  evi- 
dence of  the  use  of  a  dangerous  and  deadly  weapon, 
viz.,  heat  of  passion,  self-defense,  involuntary  killing 
with  a  dangerous  and  deadly  weapon.  The  error  in 
failing  to  instruct  the  jury  on  manslaughter  in  the  third 
degree  is  very  clear ;  if  there  was  any  evidence  of  the 
fact  the  jury  would  well  have  found  under  this  evi- 
dence that  the  defendant  used  a  dangerous  and  deadly 
weapon  in  the  heat  of  passion  without  intending  to  kill 
Charles  Donahue  and  they  were  precluded  from  find- 
ing defendant  guilty  of  manslaughter  in  the  third  de- 
gree because  under  instruction  number  4  to  find  de- 
fendant guilty  of  manslaughter  it  was  necessary  for 
them  to  find  aflBrmatively  that  no  deadly  or  dangerous 
weapon  was  used.  It  was  the  duty  of  the  jury  if  they 
found  that  a  dangerous  and  deadly  weapon  was  used, 
to  return  a  verdict  of  murder  in  the  second  degree 
when  clearly  the  evidence  entitled  the  defendant  to  a 
submission  under  manslaughter  in  the  third  degree, 
and  this  defendant  was  thereby  deprived  of  a  substan- 
tial right  to  a  fair  trial  on  account  of  the  error  of  the 
court  in  failing  to  so  instruct.  State  v.  Elliott,  98  Mo. 
150;  State  v.  Wilson,  98  Mo.  440;  State  v.  Peak,  85 
Mo.  193;  State  v.  Hanson,  231  Mo.  14.  (2)  The  pros- 
ecuting attorney  in  this  case  in  his  opening  statement, 
the  examination  of  witnesses  and  in  his  argument 
paraded  before  the  jury  and  urged  to  the  court  in  the 
presence  of  the  jury  both  in  statement,  argument  and 
offers  to  prove  that  defendant  was  to  blame  for  al- 
leged misconduct  of  Mrs.  Miller  and  also  for  the  se- 
rious condition  of  health  of  Mrs.  Donahue,  mother  of 
deceased.  The  presentation  of  incompetent,  irrelevant 
and  immaterial  matters  to  the  jury  in  this  case  was  so 
vigorous  and  persistent  that  this  court  must  necessarily 
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find  that  the  act  of  the  prosecuting  attorney  was  for 
the  purpose  of  poisoning  the  mind  of  the  jury  and  pre- 
venting defendant  having  a  fair  and  impartial  trial  of 
his  case,  and  the  court  must  find  that  the  prosecuting 
attorney  accomplished  his  purpose.  State  v.  Wellman, 
253Mo.  302;  State  V.Webb,  254  Mo.  414.  (3)  Instruc- 
tion  number  nine  is  erroneous.  The  first  part  of  this 
instruction  is  that  the  defendant  had  a  right  to  defend 
himself  if  **the  deceased  was  about  to  kill  defendant 
or  to  do  him  some  great  bodily  injury.''  This  declara- 
tion of  law  is  clearly  erroneous  and  is  not  cured  by  the 
balance  of  the  instruction.  It  is  not  the  law  that  the 
defendant  had  the  right  to  defend  himself  if  the  de- 
ceased was  about  to  kill  defendant  or  do  him  some 
great  bodily  harm.  These  words  are  disconnected; 
they  appear  in  an  entirely  separate  sentence  from  the 
balance  of  the  instruction  and  the  attempt  to  declare 
the  law  afterwards  does  not  cure  the  clear,  distinct, 
erroneous  rule  announced  in  the  first  sentence  of  the 
instruction,  in  fact  the  two  are  so  incojisistent  and  con- 
tradictory that  both  cannot  stand. 

John  T.  Barker,  Attorney-General,  and  S.  P. 
Howell  for  the  State. 

(1)  Under  the  particular  circumstances  of  this 
case  the  court  properly  admitted  evidence  concerning 
the  preliminary  diflSculty  for  the  purpose  of  showing 
malice  or  motive  which  prompted  the  homicide.  The 
defendant  rested  his  case  upon  the  right  of  self-de- 
fense, while  the  theory  of  the  State  was  the  homicide 
was  but  the  culmination  of  the  bitter  feeling  engen- 
dered in  the  controversy  which  occurred  near  the  home 
of  Charles  Donahue.  It  is  manifest,  therefore,  that  it 
was  exceedingly  important  for  the  jury  to  have  placed 
before  them  the  facts  connected  with  the  preliminary 
diflBculty  in  order  that  they  might  determine  who  was 
the  aggressor  and  what,  if  any,  motive  the  defendant 
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had  in  strikiiig  the  fatal  blow  at  the  Labello  saloon. 
The  rule  is  well  established  that  evidence  of  a  prior 
diflSculty  than  the  crime  for  which  the  party  is  on 
trial  is  admissible  when  such  testimony  tends  to  make 
clear  the  matter  under  investigation  or  to  show  the 
malice  which  was  given  expression  in  the  crime  com- 
mitted. 21  Cyc.  894;  State  v.  Tettaton,  159  Mo.  377; 
State  V.  Goddard,  162  Mo.  229;  State  v.  Dettmer,  124 
Mo.  433;  State  v.  Mounce,  106  Mo.  229;  State  v. 
Mounce,  106  Mo.  229;  State  v.  Hyde,  234  Mo.  237; 
State  V.  Rudolph,  187  Mo.  85;  State  v.  Turner,  246 
Mo.  617;  2  Wharton's  Crim.  Evidence  (10  Ed.),  p. 
1726.  (2)  In  appellant's  brief  he  makes  the  definite 
assignment  of  error  that  the  court  failed  to  instruct 
on  manslaughter  in  the  third  degree.  This  assignment 
is  not  properly  preserved  for  review  on  appeal,  yet  an 
examination  of  the  evidence  discloses  that  the  facts  did 
not  justify  an  instruction  on  manslaughter  in  the  third 
degree.  It  is  clearly  provided  in  Sec.  4462,  R.  S.  1909, 
that  manslaughter  in  the  third  degree  cannot  exist 
when  the  killing  is  intentional.  There  is  abundant  evi- 
dent shoAving  tile  existence  of  a  previous  grudge  and 
that  the  defendant  gave  utterance  to  the  threat  at  the 
time  of  the  preliminary  difficulty  in  front  of  decedent's 
home  that,  '*I  will  get  you  later,"  which  facts  preclude 
any  claim  that  the  killing  was  not  intentional.  In  the 
execution  of  that  threat,  the  State  submitted  proof  that 
the  defendant  struck  the  deceased  with  a  deadly  and 
dangerous  weapon,  which  fact  was  evidenced  by  the 
death  of  Donahue,  which  followed  almost  instantly  af- 
ter the  blow  was  delivered.  There  is  an  entire  absence 
of  proof,  and,  in  fact,  no  pretense  is  made  by  the  de- 
fendant that  the  blow  was  given  with  any  other  pur- 
pose or  design  than  to  effect  death.  The  defendant 
under  the  facts  of  this  case  either  acted  in  self-defense 
or  was  guilty  of  murder  in  the  second  degree  or  man- 
slaughter in  the  fourth  degree.  Sec.  4462,  R.  S.  1909; 
Kelley's  Crim.  L.  &  Pr.,  sec.  496,  p.  440;  State  v.  Pettit, 
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119  Mo.  416;  State  v.  Watson,  95  Mo.  415;  State  v. 
Dunn,  80  Mo.  688 ;  State  v.  Vinso,  171  Mo.  591 ;  State  v. 
Barutio,  148  Mo.  256;  State  v.  Strong,  153  Mo.  555; 
State  V.  McKenzie,  228  Mo.  401;  State  v.  Hanson,  231 
Mo.  26.  (3)  The  text  writers  and  the  decisions  of  this 
court  clearly  recognize  the  rule  that  the  question 
whether  a  weapon  is  deadly  may  be  inferred  from  the 
fact  that  it  produces  death  under  the  particular  cir- 
cumstances used,  even  in  the  absence  of  any  evidence 
on  the  trial  as  to  its  quality  or  dimensions.  Wharton 
on  Homicide  (3  Ed.),  p.  136;  State  v.  Bowles,  146  Mo. 
13;  State  V.  Grant,  152  Mo.  69;  State  v.  Drumm,  156 
Mo.  219;  State  v.  Gartrell,  171  Mo.  507;  State  v.  John, 
172  Mo.  225;  State  v.  Harris,  209  Mo.  429;  State  v. 
Dunn,  221  Mo.  541;  State  v.  Belfiglio,  232  Mo.  235; 
State  V.  Keener,  225  Mo.  496;  Hamilton  v.  People,  113 
IU.38;Statev.West,51N.  C.  506.  (4)  In  instruction 
number  nine  the  law,  as  to  the  right  of  self-defense,  is 
correctly  stated.  State  v.  Banks,  167  S.  C.  505 ;  State 
V.  McCarver,  194  Mo.  729;  State  v.  Groves,  243  Mo. 
550 ;  State  v.  Lewis,  248  Mo.  508. 

WALKEE,  J. — ^In  an  information  filed  by  the 
prosecuting  attorney  of  Jackson  county  the  defendant 
was  charged  with  murder  in  the  second  degree  in  hav- 
ing killed  one  Charles  Donahue.  Upon  a  trial  defend- 
ant was  convicted  as  charged  and  his  punishment  as- 
sessed at  ten  years'  imprisonment  in  the  penitentiary. 
From  this  judgment  he  applied  for  and  was  granted 
an  appeal  to  this  court  and  a  stay  of  execution  was 
ordered  upon  his  giving  the  bond  required. 

The  deceased,  a  young  man  with  a  disabled  hand, 
lived  with  his  old  and  invalid  mother  at  315  East 
Eighteenth  street  in  Kansas  City.  The  defendant 
lived  across  the  street  with  his  family,  consisting,  so 
far  as  the  record  shows,  of  his  wife  and  a  little  girl 
eight  or  nine  years  of  age.  The  afternoon  preceding 
the  homicide  the  defendant  and  his  wife  became  very 
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much  incensed  at  the  Donahues,  because,  as  defend- 
ant's wife  charged,  a  sister  of  the  deceased  had,  in 
sprinkling  the  lawn,  thrown  water  on  the  defendant's 
little  girl.  Later,  at  about  six  o'clock  p.  m.,  an  oflScer 
was  called  to  the  scene  to  quell  the  disturbance  caused 
by  the  loud  and  boisterous  conduct  of  defendant's 
wife.  Upon  his  arrival  the  officer  found  defendant  and 
his  wife  in  front  of  the  residence  of  old  Mrs.  Donahue. 
The  deceased  said  he  did  not  desire  defendant  and  his 
wife  arrested,  but  asked  the  officer  to  take  them  away, 
as  his  mother  was  very  ill  and  their  conduct  was  annoy- 
ing her.  The  wife  was  drunk,  with  uncovered  head 
and  dishevelled  hair,  and  loudly  and  profanely  abused 
the  Donahues.  The  defendant  attempted  to  drag  her 
away,  but  from  time  to  time  shook  his  fist  and  hurled 
imprecations  at  the  Donahues.  When  the  officer  asked 
defendant  the  nature  of  the  trouble  he  said  that  Char- 
les Donahue  had  struck  his  wife.  The  officer  asked 
him  if  he  wanted  Donahue  arrested,  to  which  he  re- 
plied, **I  will  take  care  of  that  myself,"  or  **I  will  get 
him  later."  The  officer  drove  the  defendant  and  his 
wife  away,  and  upon  their  promise  not  to  return  let 
them  go  without  arresting  them. 

About  8:30  o'clock  that  evening  the  deceased,  ac- 
companied by  two  others,  went  into  a  saloon  in  the 
immediate  neighborhood  to  get  a  glass  of  beer.  At  the 
time  there  were  in  the  saloon,  in  addition  to  the  bar- 
tender, three  others,  one  of  them  a  brother  of  defend- 
ant. Soon  thereafter  defendant  came  in  and  he  and 
the  deceased  clinched,  and  after  a  short  struggle  de- 
fendant broke  away  and,  running  behind  the  bar,  asked 
the  bartender  to  give  him  a  revolver.  The  latter  com- 
plied, but  immediately  thereafter  took  the  pistol  away 
from  the  defendant  and  pointing  it  at  the  deceased  and 
his  two  associates  ordered  them  out  of  the  saloon. 
While  this  was  occurring  the  brother  of  the  defendant 
struck,  first  the  deceased,  and  then  one  of  his  associ- 
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ates,  felling  the  latter  to  the  floor.  The  two  who  had 
entered  with  the  deceased  then  ran  out  of  the  saloon 
followed  by  the  brother  of  the  defendant,  and  the  de- 
ceased fell  out  of  the  saloon  door  as  the  result  of  a 
blow  on  the  the  back  of  the  head  from  a  rock  in  the 
hand  of  the  defendant.  The  deceased  struck  the  side- 
walk face  downward,  and  as  he  fell  the  defendant  ran 
out  and  kicked  or  stamped  him  on  the  head  and  neck. 
From  the  injuries  thus  received  the  deceased  died  be- 
fore he  was  removed  to  his  mother's  home  near  by. 
The  autopsy  disclosed  contused  wounds  on  his  face, 
different  parts  of  his  head  and  the  back  of  his  neck,  and 
that  the  latter  was  broken.  The  deceased  was  not  un- 
der the  influence  of  liquor  at  the  time  he  was  assaulted, 
and  no  weapons  of  any  character  were  found  on  his  per- 
son. 

Defendant's  witnesses  testified  that  the  deceased 
was  the  aggessor ;  that  with  two  others  he  entered  the 
saloon,  called  for  beer,  and  seeing  defendant  said, 
^*  Joe  Miller,  I  am  looking  for  you,"  and  followed  this 
with  an  attack  upon  defendant ;  that  Miller  ran  behind 
the  bar  and  asked  the  bartender  for  his  pistol.  The  lat- 
ter says  he  refused,  but  ordered  the  parties  out  of  the 
saloon.  The  deceased  then  tried  to  hit  the  defendant 
with  something  or  to  cut  him,  but  the  witness,  who  was 
the  bartender,  could  not  state  the  nature  of  the  wea- 
pon. In  the  main  the  witnesses  for  the  defense  corro- 
borated the  testimony  of  the  defendant.  Aside  from 
the  Millers  those  present  were  Labello,  the  bartender, 
O'Neilio  and  Temposky — ^names  indicative  of  Italian 
and  Galician  origin,  this  aside,  however,  save  to  add 
that  the  jury  did  not  believe  those  who  testified  for 
the  defense. 

After  defining  the  technical  words  employed  in 
an  indictment  or  information  charging  murder,  the 
court  instructed  the  jury  on  murder  in  the  second  de- 
gree; manslaughter  in  the  fourth  degree;  what  testi- 
mony must  be  excluded  in  determining  the  intent  with 
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which  the  act  was  done ;  stating  the  extent  of  the  pre- 
sumption of  innocence;  defining  a  reasonable  doubt; 
and  the  right  of  self-defense,  if  it  was  found  that  he 
deceased  was  about  to  do  the  defendant  some  bodily 
harm;  and  as  to  the  credibility  of  witnesses  and  the 
weight  and  value  to  be  given  their  testimony. 

Four  assignments  are  urged  as  constituting  error : 
(1)  That  in  the  absence  of  testimony  to  show  the 
character  of  a  dangerous  and  deadly  weapon,  in  this 
case  a  rock,  charged  in  the  information  to  have  been 
used  by  defendant  in  striking  the  fatal  blow,  an  in- 
struction for  murder  in  the  second  degree  was  not  au- 
thorized; (2)  Instructions  for  manslaughter  in  the 
third  degree  should  have  been  given;  (3)  that 
the  instruction  in  regard  to  self-defense  was  errone- 
ous; and  (4)  that  the  conduct  of  the  prosecuting  at- 
torney was  prejudicial. 

I.  Proof  of  Nature  of  Weapon. — The  testimony 
showed  that  the  defendant  struck  the  deceased  on  the 
back  of  the  head  or  at  the  junction  of  the  skull  and 
cervical  vertebrae  with  a  rock,  which  dislocated  or 
broke  the  neck  of  the  deceased  and  caused  a  hemor- 
rhage from  which  death  immediately  ensued.  The 
rock  was  alleged  in  the  information  and  the  instruc- 
tions to  have  been  a  dangerous  and  deadly  weapon,  but 
it  was  not  described  in  the  testimony,  nor  was  it  pro- 
duced at  the  trial.  This  was  not  such  a  failure  of  proof 
as  to  constiute  error.  If  it  was  shown  by  the  testimony 
that  the  effect  produced  by  defendant  striking  the  de- 
ceased with  the  rock  was  an  injury  from  which  he  died, 
it  was  sufficient  evidence  of  the  deadly  character  of  the 
weapon  employed.  A  deadly  weapon  is  one  by  which 
death  would  likely  be  produced  when  used  in  the  man- 
ner in  which  the  testimony  shows  that  it  was  used  in  this 
case.  That  it  was  so  used  was  testified  to  by  witnesses, 
and  it  does  not  follow,  because  its  exact  dimensions 
were  not  described  and  there  was  no  direct  proof  as  to 
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its  dangerous  or  deadly  character,  that  such  charac- 
ter was  not  shown  by  the  effect  resulting  from  its  use. 

In  discussing  the  character  of  the  weapon  used  we 
would  not  be  understood  as  holding  that  it  was  neces- 
sary for  the  information  to  charge  that  the  offense 
was  committed  with  a  deadly  weapon,  but  this  fact  is 
stated  incidentally  in  dealing  with  the  presumption 
arising  from  the  use  of  such  a  weapon  and  the  suffi- 
ciency of  the  evidence  to  establish  its  nature.  The  rule 
thus  announced  is  fully  sustained  by  this  court  in  State 
V.  Bowles,  146  Mo.  1.  c.  13.  Holding  as  we  do  that  the 
use  of  the  words  **with  a  deadly  weapon''  in  the  in- 
formation was  unnecessary  in  the  instant  case,  because 
of  the  proof  as  to  the  fatal  character  of  the  wound  in- 
flicted, the  employment  of  the  words  referred  to  may 
be  considered  as  surplusage  and  direct  proof  of  the 
nature  of  the  weapon  may  be  dispensed  with.  This 
distinction  is  clearly  made  in  the  case  of  State  v.  Har- 
ris, 209  Mo.  423,  in  which  the  general  rule  announced 
in  the  Bowles  case,  supra,  is,  under  a  proper  state  of 
facts,  approved.  The  distinguishing  features  between 
these  two  cases  being  that  in  the  Harris  case  testimony 
as  to  the  knife  shown  to  have  been  used  or  the  wounds 
inflicted  was  not  such  as  to  authorize  the  assumption 
that  at  a  matter  of  law  the  wound  was  inflicted  with 
a  deadly  weapon,  but  upon  it  having  been  shown  that 
the  weapon  was  **a  little  four-bladed  pocketknife"  it 
was  held  that  whether  or  not  it  was  a  deadly  weapon, 
in  the  absence  of  proof  that  the  wound  inflicted  indi- 
cated the  use  of  such  a  weapon,  should  have  been  sub- 
mitted to  the  jury  as  a  predicate  to  the  presumption 
the  court  invoked  for  the  purpose  of  allowing  the  jury 
to  infer  a  felonious  intent  to  kill.  No  such  limitation 
as  is  found  in  the  Harris  case  is  present  in  the  instant 
case — the  evidence  in  the  latter  more  nearly  conform- 
ing to  the  facts  in  the  Bowles  case  and  those  in  State 
V.  Keener,  225  Mo.  488,  which  must  be  held  to  be  ruling 
authorities  in  regard  to  the  proof  necessary  to  show 
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the  use  of  a  dangerous  and  deadly  weapon  and  as  a 
consequence  to  authorize  the  giving  of  an  instruction 
for  murder  in  the  second  degree. 

n.  Mcknslaughter:  Third  Degree. — It  is  contend- 
ed that  error  was  conunitted  in  not  giving  an  instruc- 
tion for  manslaughter  in  the  third  degree. 

The  statute  tersely  defines  this  degree  of  homicide 
to  be  **the  killing  of  another  in  a  heat  of  passion  with- 
out a  design  to  effect  death,  by  a  dangerous  weapon, 
in  any  case  except  such  wherein  the  killing  of  another 
is  justifiable  or  excusable."     [Sec.  4462,  R.  S.  1909.] 

In  construing  this  statute  this  court  holds  that  the 
provision  ** without  a  design  to  effect  death"  means 
that  the  killing  must  have  been  unintentional.  [State 
V.  Prince,  258  Mo.  1.  c.  329,  and  cases  cited;  State  v. 
Elliott,  98  Mo.  1.  c.  156.] 

The  facts  must  determine  whether  the  killing  in 
the  instant  case  was  of  such  a  nature  as  to  bring  it 
within  the  stf^^nte  defining  manslaughter  in  the  third 
degree. 

In  the  altercation  which  occurred  between  the  par- 
ties before  the  residence  of  the  mother  of  the  deceased 
the  afternoon  preceding  the  homicide,  the  defendant 
declared  to  the  police  officer  that  he  would  **get  the 
deceased  later."  This  threat,  supplemented  by  the 
fact  that  the  defendant  after  the  scuffle  with  the  de- 
ceased in  the  saloon  attempted  to  procure  a  pistol 
from  the  bartender  to  shoot  the  deceased,  sufficiently 
determines  the  intention  of  the  defendant  and  tends  to 
prove  malice.  In  the  presence  of  these  facts  the  trial 
court  did  not  err  in  refusing  to  instruct  for  manslaugh 
ter  in  the  third  degree,  because  it  cannot  be  said  that 
the  killing  was  not  intentional.  [State  v.  Hanson,  231 
Mo.  14;  State  v.  McKenzie,  228  Mo.  385;  State  v.  Rob- 
ertson, 178  Mo.  496;  State  v.  Vinso,  171  Mo.  576;  State 
V.  Pettitt,  119  Mo.  L  c.  416.] 
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We  have  examined  the  cases  cited  by  the  appel- 
lant in  support  of  the  proposition  that  an  instruction 
for  manslaughter  in  the  third  degree  should  have  been 
given,  and  find  that  they  do  not  sustain  appellant's 
contention,  on  account  of  the  facts  therein  being  at  a 
variance  with  those  in  the  instant  case. 

m.  Self-Defense. — Appellant  contends  that  the 
instruction  for  self-defense  is  erroneous.  This  instruc- 
tion contains  all  the  necessary  elements  to  authorize 
the  jury  to  acquit  defendant  if  they  found  that  the 
facts  presented  a  case  of  self-defense.  Almost  an  ex- 
act counterpart  of  the  instruction  is  to  be  found  in 
State  V.  McQuitty,  237  Mo.  232.  If  other  precedents 
were  necessary  to  sustain  the  instruction,  they  may  be 
found  in  State  v.  Tooker,  188  Mo.  1.  c.  446,  and  State  v. 
McCarver,  194  Mo.  1.  c.  729,  which,  while  differing  in 
phraseology,  contain  all  the  essential  elements  to  be 
found  in  the  instruction  under  review  and  follow  a  long 
line  of  cases  on  self-defense  beginning  with  State  v* 
Shoultz,  25  Mo.  128. 

Interpreted  according  to  its  own  words  and  con- 
text, the  instruction  under  review  is  not  fairly  subject 
to  appellant's  criticism.  It  is  neither  to  be  read  nor 
construed  by  piecemeal,  but  altogether.  Thus  read  it 
is  a  plain  and  correct  statement  of  the  law  in  regard 
to  self-defense.  We  hold,  therefore,  that  the  appel- 
lant's contention  in  this  regard  is  without  merit.    . 

rV.  Conduct  of  State's  Attorney. — The  conduct 
of  the  prosecuting  attorney  is  complained  of.  An  ex- 
amination of  the  transcript  shows  that  where  objec- 
tions to  the  alleged  improper  conduct  were  made,  the 
court  in  all  except  one  or  two  instances,  which  we  will 
note  later,  sustained  the  objections  and  cautioned  the 
prosecuting  attorney  to  keep  within  the  record,  and  in 
addition  formally  instructed  the  jury  to  disregard  all 
testimony  in  regard  to  any  trouble   between   the  de- 
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ceased  and  the  wife  of  tke  defendant  in  thie  absence  of 
the  latter.  If  the  appellant  had  desired  that  the  prose- 
cuting attorney  be  further  rebuked  he  should  have  re- 
quested same.  This  is  a  rule  too  well  established  to 
necessitate  the  citation  of  authorities  to  sustain  it.  In 
the  instances  where  the  court  refused  to  sustain  appel- 
lant ^s  objections  no  such  objections  were  made  and  ex- 
•ceptions  saved  as  to  authorize  our  reviewing  the  mat- 
ter complained  of.  Certain  remarks  of  the  prosecut- 
ing attorney  in  his  argument  to  the  jury  are 
especially  alleged  to  be  error — this  entire  argument 
unnecessarily  encumbers  the  record  when  only  tiie  por- 
tions complained  of  should  have  been  preserved.  In 
the  one  instance  the  objection  made  by  counsel  for  the 
appellant  was  in  this  language:  **We  object  to  that 
because  it  is  contrary  to  and  in  violation  of  the  instruc- 
tions of  the  court.  We  ask  for  a  ruling  of  the  court 
on  it.'*  If  for  no  other  reason,  the  court  was  author- 
ized on  account  of  no  specific  reason  being  stated  in 
the  objection  to  overrule  same,  which  was  done.  In 
the  other  instance  the  remark  complained  of  was,  as 
is  shown  by  the  record,  justified  by  testimony  intro- 
duced and  remarks  made  by  counsel  for  the  appellant. 
In  addition,  the  objection  urged  against  the  same  was 
simply:  **We  object  to  the  remarks  of  the  court  and 
the  remarks  of  the  prosecuting  attorney.'*  In  neither 
of  these  instances  was  the  attention  of  the  court  called 
to  the  objectionable  nature  of  the  remarks  so  as  to 
enable  it  to  rule  intelligently  thereon.  Under  this  state 
of  facts  the  errors  complained  of  are  not  preserved  in 
such  a  manner  as  to  authorize  us  to  review  them.  If 
authorities  are  necessary  to  sustain  this  conclusion 
they  will  be  found  in  the  respondent's  brief. 

Finding  no  prejudicial  error  in  this  case,  and 
there  being  no  question  as  to  the  guilt  of  the  appellant, 
the  judgment  of  the  trial  court  is  affirmed,  and  it  is  so 
ordered.    All  concur,  Paris,  P.  J.,  in  result. 
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THE  STATE  v.  ARTHUR  COX,  AppeUant. 

Division  Two»  March  30,  1915. 

1.  ARSON:  Corpus  Delicti.  The  corpus  delicti  in  arson  is  the 
burning  of  the  house  by  the  wilful  act  of  some  person  crimin- 
ally responsible  for  his  acts,  and  not  by  natural  or  accidental 
causes. 


:   :    Confession:    Corroborating   Circumstances. 

A  confession  made  out  of  court  must  be  supported  by  inde- 
pendent proof  of  the  corpus  delicti,  but  it  is  sufficient  if  there 
be  such  extrinsic  corroborative  circumstances  as  will,  taken  in 
connection  with  the  confession,  produce  conviction  of  the  de- 
fendant's guilt. 


3.   :   :   :   :   Other   Fires:    Evidence. 

The  general  rule  is  that,  on  a  trial  for  arson,  evidence  ss  to 
other  fires  at  or  about  the  same  time  and  place  is  inadmissible, 
but  if  it  tends  to  directly  connect  the  defendant  with  the  burn- 
ing alleged  in  the  information,  to  establish  intent,  or  to  show 
the  incendiary  origin  of  the  fire,  it  may  be  received. 

4.  :   :   :  :   :   :   This 

Case.  Where  the  evidence  shows  that  the  defendant,  on  trial 
for  arson,  was  present  at  three  fires  which  broke  out  at  night 
between  11:46  and  1  o'clock;  that  shortly  before  the  first,  and 
again  before  the  last,  he  borrowed  matches  at  restaurants  near 
by;  and  that  he  was  seen  running  along  the  street  looking 
backward  just  before  the  first  was  discovered,  it  is  held  that 
there  was  sufficient  proof  of  the  corpus  delicti  to  support  the 
defendant's  confession  made  out  of  court  and,  with  the  con- 
fession, to  sustain  his  conviction  on  a  charge  of  setting  the 
third  fire. 

6.  MOTIVE:  Absence  of:  Instructions.  Absence  of  apparent 
motive  for  a  crime  does  not  authorize  an  acquittal  and  does 
not  call  for  an  instruction  on  that  subject 

6.  INSTRUCTIONS:  Extrajudicial  Statements:  Confession.  Al- 
though it  would  have  been  proper  for  the  court  in  a  criminal 
trial  to  give  a  cautionary  Instruction  concerning  an  alleged 
confession  of  the  defendant,  still  the  failure  to  give  it  was  not 
error,  where  the  court's  attention  was  not  called  to  the  point 
either  at  the  trial  or  in  the  motion  for  a  new  trial,  and  a  proper 
instruction  was  given  concerning  statements  or  admissions  made 
out  of  court. 
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7.   :  :  :  Corpus  Delicti.    The  fact  that  an 

instruction  in  a  criminal  trial  says  that  any  statement  of  the 
defendant  against  himself  is  presumed  to  be  true  does  not  render 
it  erroneous  where  his  extrajudicial  confession  is  supported 
by  other  evidence  to  prove  the  corpus  delicti. 

8.  PRELIMINARY  EXAMINATION:  Refusal  to  Grant:  Motion: 
Appeal.  In  the  absence  of  a  proper  motion  calling  the  court's 
attention  to  the  matter,  a  case  will  not  be  reversed  for  refusal 
to  grant  a  preliminary  examination  upon  an  amended  informal 
tion. 

9.  INSTRUCTIONS:  Guilt  to  be  "Shown"  Beyond  Reasonable 
Doubt.  An  instruction  in  a  criminal  trial  is  not  rendered 
erroneous  by  the  fact  that  it  said  the  defendant  was  presumed 
to  be  innocent  until  his  guilt  was  "shown"  (instead  of  "proved") 
beyond  a  reasonable  doubt. 

Appeal  from  Audrain  Circuit  Court. — Hon.  James  D. 
Barnett,  Judge. 

Apfibmed. 

Clarence  A.  Barnes  for  appellant. 

(1)  The  corpus  delicti  of  arson  in  the  third  degree 
was  not  proven:  first,  a  criminal  act;  second  the  de- 
fendant's agency  in  the  production  of  a  criminal  act. 
State  V.  Jones,  106  Mo.  302.  (2)  The  alleged  confes- 
sion of  defendant  was  not  supported  by  independent 
proof  of  the  corpus  delicti.  State  v.  Young,  237  Mo. 
170;  Robinson  v.  State,  12  Mo.  592;  State  v.  Scott,  39 
Mo.  424.  (3)  There  is  no  proof  of  an  inducing  mo- 
tive for  the  burning  of  the  building  by  defendant,  that 
he  anticipated  any  benefit  from  its  burning,  or  that 
he  entertained  any  malice  or  ill  will  towards  its  owners 
or  occupants,  and  the  same  should  be  taken  into  con- 
sideration. State  V.  Momey,  196  Mo.  51.  (4)  The 
court  erred  in  permitting  the  State  to  introduce  evi- 
dence of  the  burning  of  other  buildings  than  the  one 
charged  in  the  information,  and  in  permitting  the 
prosecuting  attorney  to  refer  thereto  in  his  opening 
statement  and  in  his  argument    State  v.  Goetz,  34 
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Mo.  85;  State  v.  Young,  119  Mo.  495;  State  v.  Apperger, 
80  Mo.  173;  State  v.  Crosswhite,  130  Mo.  358;  State  v. 
Taylor,  136  Mo.  66.  (5)  Th  amendment  of  the  infor- 
mation and  forcing  the  defendant  to  trial  without  first 
giving  him  a  preliminary  examination  on  the  amended 
information  was  error.  Laws  1913,  p.  224.  (6)  In- 
struction 3  offered  on  the  part  of  the  State  was  error 
for  the  reason  that  it  failed  to  properly  caution  the 
jury  with  reference  to  the  so-called  confession  of  the 
defendant.  State  v.  Peters,  234  Mo.  572;  Baldwm 
V.  State,  12  Mo.  223;  Robinson  v.  State,  12  Mo.  596; 
State  V.  Young,  237  Mo.  170;  State  v.  Jones,  54  Mo. 
478;  State  v.  Hopkirk,  84  Mo.  278. 

John  T.  Barker,  Attorney-General,  and  Thomas 
J.  Higgs,  Assistant  Attorney-General,  for  the  State. 

(1)  The  corpus  delicti  was  suflSciently  proven  ac- 
cording to  the  decisions  of  this  court.  State  v.  Jones, 
106  Mo.  302,  cited  by  the  appellant,  in  every  way  sub- 
stantiates the  proof  of  the  corpus  delicti  in  the  case 
at  bar.  There  was  not  a  mere  suspicion  of  guilt  in  this 
case.  The  appellant  admitted  he  set  the  fire,  and  the 
burning  of  the  bam  was  clearly  proven.  The  cases 
cited  by  the  appellant  are  not  in  point,  and  there  is  no 
merit  in  this  contention.  (2)  The  alleged  confession 
was  supported  by  other  proof.  In  this  case  the  burn- 
ing of  the  barn  was  proven,  and  together  with  this  the 
appellant  confessed  to  burning  same.  Appellant's  con- 
tention is  without  merit,  and  the  proof  of  the  burning 
of  the  bam  sufficiently  supports  the  confession. 
The  evidence  is  ample  to  support  the  verdict  of  the 
jury.  (3)  Proof  of  motive  is  not  necessary.  (4) 
Error  was  not  committed  in  allowing  in  evidence  the 
burning  of  the  other  buildings.  The  evidence  of  the 
commission  of  other  offenses  is  admissible  where  the 
identity  of  the  defendant  was  a  controverted  question. 
State  V.  Hubbard,  201  Mo.  639;  State  v.  Hyde,  234  Mo. 
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200.  Similar  criines  committed  at  or  near  the  same 
time  are  admitted  in  evidence.  State  v.  Bailey,  190 
Mo.  257;  State  v.  Toohey,  203  Mo.  674;  State  v.  Sech- 
rist,  226  Mo.  574.  (5)  When  the  information  is 
amended  it  is  not  necessary  that  the  appellant  be  given  , 
another  preliminary  hearing.  (6)  In  view  of  the  au- 
thorities in  this  State,  and  especially  the  case  of  State 
V.  Creeley,  254  Mo.  382,  where  instruction  3  was  ap- 
proved after  much  discussion,  it  cannot  be  successfully 
contended  by  the  appellant  a  prejudicial  error  was 
committed  by  the  court  in  giving  the  same.  State  v. 
Creeley,  254  Mo.  396;  State  v.  Merkel,  189  Mo.  321; 
State  V.  Howell,  117  Mo.  307;  State  v.  Wisdom,  119 
Mo.  539;  Green  v.  State,  13  Mo.  392. 

EOT,  C. —Defendant  was  convicted  of  arson  in  the 
third  degree  and  sentenced  to  two  years  in  the  peniten- 
tiary. The  amended  information  is  in  the  usual  form 
and  charges  him  with  burning  a  bam  belonging  to* 
Willard  Potts  and  Susan  Potts  on  November  12,  1913. 
On  the  night  of  that  day  three  fires  occurred  between 
the  hours  of  11 :45  p.  m.  and  1  a.  m.,  and  all  within  a 
very  short  distance  of  each  other  and  of  the  Chicago 
&  Alton  station  in  the  city  of  Mexico.  The  first  fire 
was  in  a  coal  or  wood  shed  back  of  Creasy 's  second 
hand  store ;  the  second  in  a  bam  back  of  the  printing 
company's  place  of  business;  the  third  in  Potts 's  bam 
north  of  the  railroad,  about  a  hundred  and  fifteen  or 
twenty  feet  from  the  station.  A  few  minutes  before 
the  first  fire  the  defendant  went  into  Genrich's  restau- 
rant and  got  some  matches,  which  was  a  usual  thing 
for  hiTn  and  others  to  do.  A  few  minutes  later  he  was 
seen  running  along  the  street  looking  back,  then  run- 
ning into  an  alley.  Then  followed  the  first  fire,  and  after 
twenty  or  thirty  minutes  the  second  fire  broke  out. 
Defendant  was  seen  at  all  the  fires.  At  the  second 
fire  he  was  heard  to  say  to  his  uncle  Tom  Cook,  ** Let's 
leave  here."    Just  before  the  third  fire  he  got  matches 
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at  Winan's  restaurant.  One  witness  testified  that  de- 
fendant was  '  *  canning  beer '  *  that  night.  Another  said 
that  he  was  *  *  drinking. '  ^ 

The  last  fire  was  the  one  for  which  defendant  was 
convicted  State's  counsel,  over  defendant's  objec- 
tion, was  permitted  to  include  the  first  two  fires  in  his 
statement  to  the  jury  and  to  introduce  evidence  in 
regard  to  them.  There  was  evidence  that  a  train  came 
in  just  before  the  last  fire  and  that  the  wind  was  from 
the  southward,  blowing  from  the  tracks  towards  the 
bam,  and  that  at  times  locomotives  had  been  known 
to  throw  sparks  25  feet  high. 

There  was  evidence  that  the  last  fire  began  in  the 
loft  of  the  bam  in  some  baled  hay  or  straw. 

There  was  no  evidence  showing  motive  for  the  deed. 
Defendant  was  arrested  that  night,  and  the  next  morn- 
ing he  stated  in  the  presence  of  the  prosecuting  attor- 
ney, sheriff  and  others,  that  he  set  all  three  of  the  fires. 
The  State's  witnesses  stated  that  no  improper  method 
was  used  to  obtain  the  confession,  and  there  was  no  evi- 
dence to  the  contrary. 

The  court  gave  the  usual  instructions  including  the 
one  on  the  subject  of  statements  made  by  the  defendant 
out  of  court  The  fourth  instruction  told  the  jury  that 
the  defendant  was  presumed  to  be  innocent  until  his 
guilt  was  ** shown"  by  the  evidence  beyond  a  reason- 
able doubt. 

Just  before  the  trial  began,  the  State  was  per- 
mitted to  amend  the  information  by  interlineation  so 
as  to  show  Susan  Potts  as  one  of  the  owners  of  the 
bam.  Defendant  then  orally  asked  that  he  be  ac- 
corded a  preliminary  examination  on  the  information 
as  amended.  The  request  was  refused,  but  there  was 
no  motion  in  regard  to  that  matter. 

I.  The  corpus  delicti  in  arson  is  the  burning  of 
the  house  by  the  wilful  act  of  some  person  criminally 


Digitized  by 


Google 


VOL.  264,  OCTOBEB  TERM,  1914.  413 

state  V.  Ck>x. 

Ar«on:  responsible  for  his  acts,  and  not  by  natural 
D^i^P  t?      ^^  accidental  causes.     [State  v.  Jones,  106  Mo. 

'  1.  c.  312;  1  Whar.,  Grim.  Ev.  (10  Ed.),  sec. 
325a.] 

**A  confession  of  the  crime  charged,  made  out  of 
court  by  the  accused,  must  be  supported  by  independ- 
ConfMsion:  ^^*  proof  of  the  corpus  delicti;  that  is,  by 
Corroborating    proof  that  a  Crime  was  in  fact  committed. '  ^ 

Circumttancos.   ^^^^^  ^    ^^^^^^  ^37  Mo.  1.  C   177,  and 

cases  there  cited.] 

In  State  v.  Knowles,  185  Mo.  1.  c.  177,  it  was  said 
that  full  proof  of  the  corpus  delicti,  independent  of  the 
confession  of  the  defendant,  is  not  required;  and  that 
it  is  sujBBcient  if  there  be  such  extrinsic  corroborative 
circumstances  as  will,  taken  in  connection  with  the  con- 
fession, produce  conviction  of  defendant's  guilt. 

Appellant  contends  that,  outside  of  the  alleged  con- 
fession, there  is  no  evidence  of  the  corpus  delicti. 
In  connection  with  that  proposition  it  is 
urged  that  the  evidence  as  to  the  two  other 
fires  was  improperly  admitted.  The  general  rule  is 
that  evidence  as  to  other  fires  at  or  about  the  same  time 
and  place  is  inadmissible,  **but  if  it  tends  to  directly 
connect  defendant  with  the  burning  alleged  in  the  in- 
dictment, to  establish  intent,  or  to  show  the  incendiary 
origin  of  the  crime,  it  may  be  received.  [3  Cyc, 
1007.]  In  State  v.  McMahon,  17  Nev.  365,  testimony 
as  to  ten  other  fires  within  two  months  in  the  same 
town  was  held  proper  in  order  to  show  that  the  fires 
were  of  incendiary  origin. 

In  England,  in  Reg.  v.  Dossett,  2  C.  &  K.  306,  the 
defendant  was  charged  with  setting  a  hayrick  on  fire 
by  discharging  a  gun  close  to  it.  Evidence  was  admit- 
ted showing  that  on  another  occasion  defendant  was 
seen  with  a  gun  in  his  hand  near  the  rick  which  was 
then  on  fire.  In  Rex  v.  Long,  6  C.  &  P.  179,  decided 
at  rdsi  prius  in  1833,  the  defendant  was  charged  with 
burning  three  hayricks,  each  belonging  to  a  different 
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person,  they  being  burned  one  immediately  after  the 
other,  and  in  sight  of  each  other.  There  were  sepa- 
rate indictments  for  each  rick.  A  confession  as  to  all 
three  was  put  in  evidence,  and  an  accomplice  testified 
as  to  all  three  as  constituting  part  of  the  same  transac- 
tion. 

In  Beg.  V.  Gray,  4  F.  &  F.  1102,  the  prisoner  was 
accused  of  burning  his  house  for  the  insurance.  Evi- 
dence was  admitted  to  show  that  twice  before  defend- 
ant had  collected  insurance  for  successive  fires,  in  or- 
der to  show  that  the  fire  in  question  was  of  incendiary 
origin. 

In  Sawyers  v.  Commonwealth,  88  Va.  356,  it  was 
said:  ** Among  the  chief  indicia  which  go  to  substan- 
tiate at  once  the  corpus  delicti  and  the  guilt  of  the 
prisoner  in  a  case  like  this,  say  the  authorities,  are 
the  circumstances  that  the  fire  broke  out  suddenly  in 
an  uninhabited  house,  or  in  different  parts  of  the  same 
building,  and  that  the  accused  had  a  cause  of  ill  will  at 
the  sufferer,  or  had  been  heard  to  threaten  him.'* 

One  fire  unexplained  ordinarily  raises  no  presump- 
tion of  incendiary  origin.  Two  at  the  same  time  and 
place  put  people  on  the  alert  to  know  why  they  occurred. 
Three  are  sufficient  to  put  the  police  on  the  track  of 
the  supposed  incendiary.  While  those  fires  were 
bursting  out  one  by  one,  the  defendant  twice  procured 
matches  near  the  fires.  True,  as  the  evidence  shows 
he  often  got  matches  in  that  way.  Each  of  those  fires, 
and  each  of  those  acts  of  procuring  matches  considered 
solely  and  by  itself,  is  perfectly  free  from  a  suggestion 
of  guilt.  But  when  they  are  compounded,  and  in  that 
compound  the  defendant  can  be  seen  running  along  the 
street  at  midnight,  looking  back,  we  are  forced  to  say 
that  here  is  proof  of  the  corpus  delicti  independent 
of  defendant's  confession,  and  that  there  is  ample  evi- 
dence of  defendant's  guilt 
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n.  The  point  is  made  that  the  evidence  fails  to 
show  any  motive  for  the  defendant  to  commit  the 

crime.  Absence  of  apparent  motive  does 
inttnictions.      i^ot  authorize  an  acquittal  and  does  not 

call  for  an  instruction  on  that  subject. 
[State  V.  Brown,  168  Mo.  1.  c.  473;  State  v.  David,  131 
Mo.  1.  c.  397.]  In  State  v.  Morney,  196  Mo.  1.  c.  51,  the 
judgment  was  reversed  and  defendant  discharged  be- 
cause there  was  neither  motive  nor  substantial  proof 
of  guilt  shown  by  the  evidence. 

m.  Instruction  3  given  for  the  State  on  the  sub- 
ject of  statements  or  admissions  made  by  the  defend- 
ant out  of  court  was  in  accordance  with 
E^ArajudTciVi     t^e  form  approved  in  State  v.  Wisdom, 
statements:      119  Mo.  1.  c.  552 ;  State  V.  HoweU,  117  Mo. 

Con  I  eesion* 

1.  c.  323,  and  State  v.  Merkel,  189  Mo.  321. 

Appellant  says  that  such  instruction  is  erroneous 
because  it  fails  to  caution  the  jury  as  to  the  so-called 
confession  of  defendant.  It  is  enough  to  say  that  the 
instruction  as  given  was  correct.  It  would  have  been 
proper  for  the  court  to  give  a  cautionary  instruction 
on  that  subject,  but  none  was  asked  by  defendant,  and 
the  court's  attention  was  not  called  to  that  point  either 
on  the  trial  or  in  the  motion  for  a  new  trial.  The 
following  additional  objection  to  that  instruction  is 
made  in  defendant's  brief: 

**Said  instruction  was  erroneous  for  the  reason 
that  it  states  that  any  statement  of  the  defendant 
against  himself  was  presumed  to  be  true,  which  is  not 
correct  in  so  far  as  it  relates  to  extrajudicial  confes- 
sions unless  corroborated  by  other  evidence,  which 
lindtation  was  not  incorporated  in  said  instruction,  nor 
was  the  jury  cautioned  with  reference  thereto."  The 
same  point  was  made  in  State  v.  Knowles,  supra,  and 
ruled  against  the  appellant. 
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IV.  The  refusal  of  a  preliminary  examination  will 
not  avail  to  reverse  the  case  in  the  absence  of  a  proper 
Preliminary  motion  calling  the  court^s  attention  to 

Examination :  that  fact.     [Ex  parte  Buckley,  215  Mo. 

Refusal  to  Grant,      j    ^   ^g  ^  g^^^^  ^    McKoe,  212  Mo.  138.] 

The  use  of  the  word  * '  shown' '  in  place  of  the  usual 

word  *' proved'*  in  the  instruction  as  to  presumption 

^     ^      J     of  innocence  does  not  impair  the  mer- 

Shown  for  Proved.  r  xr,   x  •      ^        x- 

its  of  that  mstruction. 
The  judgment  is  affirmed.     Williams,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Roy, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


THE  STATE  v.  WILLIS  CLINE,  Appellant. 

Division  Two,  March  30,  1915. 

1.  INDICTMENT:  Conclusion:  Murder:  Stating  Name  of  Per- 
son Killed:  Common  Law.  The  common-law  rules  goyeming 
the  proper  form  for  closing  an  Indictment  for  murder  apply  in 
Missouri,  and  therefore  the  name  of  the  person  alleged  to  have 
been  killed  must  be  stated  in  the  conclusion  of  the  Indictment 

2.   : : : : :  Information.  The 

rules  of  the  common  law  concerning  indictments  for  murder  are 
also  applicable  to  informations  charging  murder. 

3.  :  :  :  :  :  :  Cause 

Reversed  and  Remanded.  A  judgment  of  conviction  for  murder, 
under  an  information  that  failed  to  state  in  its  conclusion  the 
name  of  the  person  killed,  will  be  reversed  and  the  cause  re- 
manded. The  Statute  of  Jeofails  (Sec.  6116,  R.  S.  1909)  does 
not  cure  the  error. 

Appeal    from    Dallas    Circuit    Court. — Hon.    C.   H. 
Skinker,  Judge. 

Reversed  and  remanded. 
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John  8.  Eaymes  and  0,  H.  Scott  for  appellant. 

(1)  In  the  conclusion  of  the  information  in  this 
case  it  does  not  allege  whom  the  defendant  killed  and 
murdered.  In  the  case  of  State  v.  Pemberton,  30  Mo. 
376,  the  conclusion  of  an  indictment  almost  identical 
with  the  information  in  this  case  was  held  bad.  This 
ruling  has  been  discussed  and  approved  in  the  follow- 
ing cases:  State  v.  Meyers,  99  Mo.  114;  State  v. 
Stacy,  103  Mo.  11;  State  v.  Eector,  126  Mo.  341;  State 
V.  Gleason,  172  Mo.  266;  State  v.  Campbell,  210  Mo. 
216.  (2)  Any  defect  in  an  indictment  or  information 
that  is  available  in  a  motion  in  arrest  is  available  in 
the  appellate  court ;  and  the  higher  court  will  examine 
the  record  to  discover  defects  whether  a  bill  of  ex- 
ceptions is  filed  or  not  State  v.  Meyers,  99  Mo.  107 ; 
State  V.  Meysenburg,  171  Mo.  1 ;  State  v.  Gregory,  178 
Mo.  48;  State  v.  Nunley,  185  Mo.  102. 

John  T.  Barker,  Attorney-General,  and  Thomas 
J.  Higgs,  Assistant  Attorney-General,  for  the  State. 

(1)  It  does  not  appear  from  the  record  proper 
that  a  bill  of  exceptions  was  ever  filed.  There  can  be 
nothing  before  this  court  for  review  other  than  the 
record  proper  even  if  the  appeal  has  been  duly  per- 
fected. Shamwell  v.  McKinney,  214  Mo.  692;  Wright 
V.  Seiffle,  214  Mo.  694;  Pennoffsky  v.  Grower,  205  Mo. 
135;  State  v.  Paulgrow,  203  Mo.  204.  (2)  The  in- 
formation follows  the  statute  and  is  in  approved  form. 
Sec.  4448,  R.  S.  1909;  Kelley's  Grim.  L.  &  Pr.  (3  Ed.), 
sec.  474;  State  v.  Turlington,  102  Mo.  642;  State  v. 
Hudspeth,  150  Mo.  19 ;  State  v.  Clay,  201  Mo.  686 ;  State 
V.  Horn,  204  Mo.  528. 

WILLIAMS,  C. — ^Upon  an  information  purport- 
ing to  charge  him  with  the  crime  of  murder  in  the  first 
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degree,  defendant  was  tried  in  the  circuit  court  of  Dal- 
las county,  found  guilty  of  murder  in  the  second  de- 
gree and  his  punishment  assessed  at  imprisonment  in 
the  penitentiary  for  a  term  of  twenty  years.  Appel- 
lant has  failed  to  file  a  bill  of  exceptions  and  the  appel- 
late review  is  therefore  limited  to  a  review  of  the  rec- 
ord proper. 

It  is  contended  by  appellant  that  the  information 
is  defective  in  that  the  conclusion  of  the  information 

fails  to  state  the  name  of  the  person 
in?<lrm'^?ronf  ""^  murdered.  The  portion  of  the  informa- 
Conclusion:  tion  thus  attacked  is  as  follows:  '*And 

Name  of  SO  the  prosecuting  attorney  aforesaid, 

Common*^Liw.'      ^P<^^  ^^^  official  oath  aforesaid,  doth 

say,  that  the  said  Willis  Cline,  at  the 
county  and  State  aforesaid,  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully,  deliberately, 
premeditatedly,  on  purpose  and  of  his  malice  afore- 
thought did  kill  and  murder;  against  the  peace  and 
dignity  of  the  State.''  The  common-law  form  of  in- 
dictment for  murder  requires  that  the  name  of  the  per- 
son murdered  be  stated  in  the  conclusion  of  the  indict- 
ment. [State  V.  Meyers,  99  Mo.  107,  1.  c.  115,  and  au- 
thorities therein  cited.]  **At  common  law  great  strict- 
ness and  technical  accuracy  was  exacted  as  to  the  con- 
clusion of  the  indictment  for  murder."  [21  Cyc.  858.] 
The  reason  for  this,  no  doubt,  was  that,  *'A11  the  au- 
thorities show  the  proper  conclusion  of  an  indictment 
for  murder  marks  the  feature  of  that  offense  which  dis- 
tinguishes it  from  manslaughter."  [State  v.  Meyers, 
supra.]  Absent  a  constitutional  provision  or  proper 
legislative  enactment  prescribing  or  permitting  a  dif- 
ferent form,  the  forms  of  indictments  for  murder  in 
this  State  are  to  be  measured  by  the  rules  of  the  com- 
mon law  in  that  behalf  prescribed.  [State  v.  Sanders, 
158  Mo.  610,  1.  c.  612;  State  v.  Cook,  170  Mo.  210,  1.  c 
214.]  And  the  rules  of  the  common  law  concerning  in- 
dictments for  murder  are  also  applicable  to  informa- 
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tions  charging  murder.  [State  v.  Dawson,  187  Mo. 
60,  1.  c.  65-6;  State  v.  Minor,  193  Mo.  597.]  The  only 
statute  of  statutory  enactment  which  might  be 
Jeofails  not  claimed  to  cure  the  defect  here  shown  is 
^^  ^*  *'  section  5115,  Revised  Statutes  1909, 
commonly  known  as  the  Statute  of  Jeofails,  applicable 
to  pleadings  in  criminal  cases.  Yet  in  passing  upon  the 
identical  point  here  involved  it  has  been  held  that  the 
above-mentioned  defect  is  not  cured  by  said  statute, 
but  that  the  indictment  by  reason  of  such  a  defect  is 
fatally  defective.  [State  v.  Pemberton,  30  Mo.  376,  1. 
c.  378-9.]  In  passing  upon  the  question  as  to  whether 
the  defective  indictment  was  cured  by  said  Statute  of 
Jeofails,  Judge  Napton,  speaking  for  the  court  in  the 
above  case,  said : 

*'If  the  design  of  our  Legislature  had  been  to 
change  the  entire  system  of  criminal  pleading,  they 
undoubtedly  would  have  supplied  a  substitute  for  the 
one  abolished.  They  have  done  so  in  civil  proceedings, 
but  in  criminal  proceedings  changes,  when  made,  have 
been  specific.  The  ancient  forms  of  proceedings  have 
been  retained,  with  specific  modifications;  and  it  is 
only  from  the  clause  we  are  now  called  upon  to  con- 
strue that  any  inference  can  be  drawn  of  a  design  on 
the  part  of  the  Legislature  to  abolish  the  entire  sys- 
tem of  criminal  pleading.  To  give  so  liberal  and  lati- 
tudinous  a  construction  to  this  clause,  would  undoubt- 
edly destroy  many  if  not  all  of  the  forms  which  have 
been  hitherto  observed.  It  would  be,  in  truth,  to  put 
civil  and  criminal  proceedings  on  the  same  footing, 
and  allow  the  prosecution  to  make,  as  in  civil  proceed- 
ings, 'a  plain  and  concise  statement  of  the  fact'  consti- 
tuting the  offense,  without  regard  to  mere  technical 
phrases  and  forms. 

^*The  court  does  not  feel  warranted  in  giving  such 
a  construction  to  an  isolated  clause  of  a  statute,  the  gen- 
eral tenor  of  which  is  suflScient  to  show  that  no  such 
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sweeping  and  radical  changes  were  designed.'*     [Id. 
1.  c.  379.] 

It  therefore  follows  that  by  reason  of  the  defect- 
ive information  the  judgment  must  be  reversed  and 
the  cause  remanded.  It  is  so  ordered.  Roy,  C,  dis- 
sents. 

PER  CURIAM.— The  foregoing  opinion  of  Wil- 
liams, C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur,  Brovrn,  J.,  in  result  only. 


THE  STATE  V.  WALTER  LEWIS,  Appellant. 

Division  Two,  Marcli  30,  1915. 

DYING  DECLARATION:  Admissibility:  Sense  of  Impending 
Deatli:  Expressed  Two  Days  Before  Death.  Where  deceased 
soon  after  he  was  shot  was  examined  by  a  physician  and  told 
by  him  that  the  wounds  were  fatal  and  he  was  bound  to  die, 
whereupon  he  said  he  knew  it  and  began  to  tell  his  friends  good- 
bye, and  asked  his  father-in-law  who  stood  by  if  he  would  take 
care  of  his  wife  and  children,  his  dying  declaration  detailing 
the  facts  of  the  difficulty  thereafter  made  was  admissible  in 
evidence,  though  he  did  not  die  for  two  days  later.  The  ad- 
missibility of  the  declaration  is  dependent  upon  the  declarant's 
belief  of  his  impending  dissolution  at  the  time  it  is  made,  and 
not  on  the  length  of  time  which  interrenes  between  its  making 
and  his  death. 


:  :  :  Repeated  to  Each  Witness.     If  the 

facts  show  that  declarations  of  declarant  were  made  in  a  con- 
sciousness of  the  near  approach  of  death,  it  will  be  presumed 
that  this  state  of  mind  continued  until  the  contrary  appears. 
Where  the  facts  show  that  deceased  at  the  time  he  made  certain 
declarations  to  a  physician  and  other  witnesses  was  possessed 
of  the  belief  that  he  was  going  to  die,  statements  made  by  him 
a  few  minutes  after  they  had  withdrawn  from  his  presence,  to 
another  witness  to  whom  he  did  not  express  his  belief  that  his 
death  was  or  was  not  impending,  are  admissible  as  dying  decla- 
rations,  if   otherwise   competent 


:    Competency:    Detailing    Facts.      The    testimony    of 

witnesses  who  undertook  to  detail  the  things  stated  by  declarant 
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at  a  time  when  he  believed  his  death  to  be  impending,  which  is 
confined  to  matters  and  facts  occurring  at  the  time  of  the  shoot- 
ing and  consisted  of  a  continuous  and  connected  statement 
of  relevant  facts,  and  in  which  are  not  included  mere  conclu- 
sions of  declarant  and  which  does  not  consist  of  a  discon- 
nected patchwork  of  relevant  and  irrelevant  matters,  is  both 
competent  and  relevant. 

4.  GENERAL  OBJECTION:  To  Exclusion  of  Testimony.  A  gen- 
eral objection  to  the  court's  ruling  in  excluding  parts  of  the  tes- 
timony of  defendant's  witnesses,  consisting  simply  of  "I  object," 
no  other  reason  being  assigned  at  the  time  in  opposition  to  the 
court's  ruling,  is  no  such  definite  and  specific  objection  as 
authorizes  a  consideration  of  the  ruling  on  appeal,  even  if 
erroneous. 

5.  INSTRUCTIONS:  Murder  In  First  Degree.  Where  defendant 
was  convicted  of  murder  in  the  second  degree,  he  cannot  com- 
plain of  a  given  instruction  on  murder  in  the  first  degree, 
whether  correct  or  incorrect 

6.   : :  Submitting  Lesser  Offense.    Where  defendant 

was  prosecuted  for  murder  in  the  first  degree  and  there  was 
evidence  tending  to  show  murder  in  the  second  degree,  he  will 
not  be  heard  to  complain  that  the  court  gave  an  instruction 
authorizing  a  conviction  of  the  lesser  offense. 

7.   :   Murder  In  Second  Degree:   No  Deliberation.    Where 

deceased  struck  defendant  just  a  few  minutes  before  the  latter 
shot  him,  and  deceased  grappled  with  defendant  just  as  the  latter 
shot  him,  there  was  absent  that  deliberation  necessary  to  con- 
stitute murder  in  the  first  degree,  but  sufficient  evidence  to 
authorize  an  instruction  on  murder  in  the  second  degree. 

8.   :  Refusing  Defendant's:  Comment  on  Evidence.    It  is 

not  error  to  refuse  instructions  asked  by  defendant,  if  they 
comment  on  the  evidence  (singling  out  certain  facts  and  direct- 
ing the  jury  to  consider  them  and  not  embracing  other  essential 
facts  necessary  for  a  proper  consideration  of  the  case)  and 
if  the  instructions  given  cover  every  phase  of  the  case  under 
the  evidence  and  are  correct  expressions  of  the  law. 

9.  ARGUMENT  TO  JURY:  Comment  on  Defendant's  Failure  to 
Deny  Hurtful  Statements  Imputed  to  Him  by  Witnesses.  It 
is  not  error  for  the  State's  counsel  to  comment  upon  the  fact 
that  defendant  while  testifying  had  not  denied  certain  damaging 
statements  imputed  to  him  by  other  witnesses.  [Following 
State  V.  Larkin,  260  Mo.  218.] 

Appeal  from  Washington  Circuit  Court.— Son.  E.  M. 
Bearing,  Judge. 
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Frank  H.  F arris,  8.  G.  Nipper  and  Byrns  <&  Rhodes 
for  appellant. 

(1)  The  admission  of  the  statement  of  witness 
Foard,  that  on  July  23,  1911,  while  they  were  discuss- 
ing some  trouble  between  two  women,  and  a  fight  that 
some  one  had  with  Robert  Edsell,  that  defendant  said, 
**If  he  got  in  trouble  with  any  of  them,  they  would 
never  have  any  trouble  when  he  was  through  with 
them,"  was  prejudicial  error.  It  was  not  a  threat  nor 
any  expression  of  malice  or  ill  will.  It  was  not  a  state- 
ment of  any  intention  or  desire  to  do  anything  toward 
the  deceased.  It  was  said  with  no  reference  to  the  de- 
ceased. It  referred  to  no  event  that  had  happened, 
and  did  not  forecast  anything  which  was  to  happen.  It 
was  a  mere  nothing.  Black's  Law  Dictionary,  p.  1171; 
6  Ency.  Evidence,  pp.  710-711 ;  State  v.  Crabtree,  111 
Mo.  141.  (2)  Again,  if  it  was  admissible,  it  was  not 
for  the  witness  to  say  to  whom  it  had  reference,  or 
what  person  it  affected.  It  was  for  the  jury  to  deter- 
mine that.  State  v.  Hopper,  142  Mo.  482.  The  state- 
ment of  the  witness  in  this  case  is  not  included  within 
the  rules  declared  in  the  following  cases :  State  v.  Guy, 
69  Mo.  434;  State  v.  Grant,  79  Mo.  137 ;  State  v.  Brown, 
188  Mo.  465;  State  v.  Feeley,  194  Mo.  313.  (3)  The 
testimony  of  witness  Foard  as  to  dying  declarations 
of  deceased  was  also  inadmissible.  The  preliminary 
condition  of  the  deceased,  that  is,  his  knowledge  and  be- 
lief of  impending  dissolution,  and  certain  death,  at  the 
time  of  making  the  statements,  were  not  suflSciently 
established  to  make  the  statements  of  deceased  dying 
declarations,  and  they  were  not  a  part  of  the  res  gestae, 
and  therefore  hearsay.  1  Greenleaf  on  Evidence  (12 
Ed.),  sees.  158,  160;  21  Cyc.  973,  974,  976.  It  is  al- 
ways necessary  to  lay  a  foundation  for  the  introduc- 
tion of  dying  declarations  on  the  trial  by  first  proving 
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that  they  were  made  under  a  sense  of  impending  death. 
21  Cyc.  982;  State  v.  Simon,  50  Mo.  373;  State  v.  Mo- 
Cannon,  51  Mo.  161;  State  v.  Johnson,  76  Mo.  125; 
State  V.  Partlow,  90  Mo.  629;  State  v.  Mathes,  90  Mo. 
573;  State  v.  Elkins,  101  Mo.  350;  State  v.  Johnson, 
118  Mo.  501;  State  v.  Nocton,  121  Mo.  549;  State  v. 
Zorn,  202  Mo.  31;  State  v.  Horn,  204  Mo.  546.  The 
testimony  was  not  admissible  for  the  further  reason, 
that  the  witness  nsed  his  own  construction  of  deceased 
statements,  instead  of  using  the  language  of  deceased, 
and  stated  things  which  were  conclusions,  and  did  nat 
refer  to  the  acts  and  identity  of  the  defendant,  nor  to 
the  actual  combat  between  him  and  defendant.  State 
V.  -Horn,  204  Mo.  546;  State  v.  Parker,  172  Mo.  202; 
State  V.  Kelleher,  224  Mo.  167;  State  v.  Kelleher,  201 
Mo.  636.  (4)  The  testimony  of  witness  Silas  Baker 
was  hearsay  and  inadmissible.  It  was  not  a  part  of 
the  res  gestae,  was  not  shown  to  be  a  dying  declaration, 
and  was  the  mere  repetition  of  the  statements  of  de- 
ceased after  the  diflSculty  was  over.  No  attempt  was 
made  to  lay  the  foundation  for  its  admission  as  a  dy- 
ing declaration,  and  the  record  shows  that  it  was  not 
the  same  conversation,  and  was  not  had  at  the  same 
time  as  those  admitted  as  dying  declarations  to  other 
witnesses.  State  v.  Simon,  50  Mo.  373;  State  v.  Mc- 
Cannon,  51  Mo.  161;  State  v.  Johnson,  76  Mo.  125; 
State  V.  Partlow,  90  Mo.  629;  State  v.  Mathes,  90  Mo. 
573;  State  v.  Elkins,  101  Mo.  350;  State  v.  Johnson, 
118  Mo.  501;  State  v.  Nocton,  121  Mo.  549;  State  v. 
Zorn,  202  Mo.  31;  State  v.  Horn,  204  Mo.  546.  The 
testimony  of  this  witness  was  not  admissible  under  any 
rule.  State  v.  Parker,  172  Mo.  675.  (5)  The  strik- 
ing out  of  the  answers  of  Homer  Hopkins  and  of  John 
Brown,  witnesses  for  defendant,  and  the  action  of  the 
court  in  the  examination  of  John  Brunk,  witness  for 
defendant,  were  error,  and  prejudicial  to  the  defend- 
ant.    The  questions  and  answers  in  each  of  these  in- 
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stances  were  proper  and  admissible,  and  clearly  with- 
in the  rules. 

John  T.  Barker,  Attorney-General,  and  Lee  B. 
Ewing,  Assistant  Attorney-General,  for  the  State. 

(1)  The  defendant  having  been  convicted  of  mur- 
der in  the  second  degree  cannot  complain  of  instruc- 
tions given  upon  murder  in  the  first  degree.  However, 
said  instruction  number  1  on  murder  in  the  first  degree 
was  proper.  State  v.  Lewis,  248  Mo.  498;  State  v. 
Little,  228  Mo.  293;  State  v.  Heath,  221  Mo.  565;  State 
V.  Bobbitt,  215  Mo.  18.  Instructions  2,  3,  4,  6,  7,  8, 
and  9  are  verbatim  copies  of  instructions  given  on  the 
former  trial  of  this  case  and  were  approved  upon  the 
former  appeal.  They  are  in  form  long  recognized  as 
correct  by  this  court.  State  v.  Lewis,  248  Mo.  509; 
State  V.  Todd,  194  Mo.  377;  State  v.  Sebastian,  215  Mo. 
58 ;  State  v.  Fitzgerald,  130  Mo.  420.  Instruction  num- 
ber 11  properly  declared  the  law  as  to  statements  made 
by  defendant,  and  presumptions  arising  therefrom. 
State  V.  Wilson,  223  Mo.  173.  Instruction  number  14  is 
a  correct  declaration  of  law  as  to  the  weight  to  be 
given  the  dying  declaration.  State  v.  Parker,  172  Mo. 
191 ;  State  V.  Zorn,  202  Mo.  31.  The  court  properly  re- 
fused to  give  defendant's  instructions  numbers  1,  2 
and  3.  They  are  not  correct  declarations  of  law  and 
are  comments  upon  the  evidence.  Number  1  was  re- 
fused properly,  because  the  matters  therein  had  al- 
ready been  covered  by  instruction  number  14,  given  on 
behalf  of  State.  State  v.  Parker,  172  Mo.  191;  State 
V.  Mitchell,  229  Mo.  683;  State  v.  Bobbitt,  215  Mo.  42. 
There  is  ample  testimony  upon  which  the  jury  might 
base  a  verdict  of  murder  in  the  second  degree.  The 
court  did  not  err  in  giving  an  instruction  upon  murder 
in  the  second  degree.  State  v.  Bobbitt,  215  Mo.  38; 
State  V.  West,  202  Mo.  138;  State  v.  McMiUen,  170 
Mo.  630;  State  v.  Scott,  172  Mo.  536;  State  v.  Frazier, 
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137  Mo.  340.  Defendant  having  been  tried  npon  an 
information  charging  him  with  murder  in  the  first  de- 
gree and  there  having  been  testimony  to  sustain  that 
charge,  cannot  complain  because  an  instruction  was 
given  on  murder  in  the  second  degree  and  he  was  found 
guilty  of  the  lesser  crime.  Sees.  4903,  5115,  R.  S. 
1909;  State  v.  Fields,  234  Mo.  624;  State  v.  Whitsell, 
232  Mo.  522;  State  v.  Todd,  194  Mo.  377;  State  v.  Ed- 
wards, 203  Mo.  528;  State  v.  Darling,  199  Mo.  202; 
State  V.  Billings,  140  Mo.  205.  (2)  The  dying  decla- 
ration of  deceased  was  properly  admitted  in  evidence. 
It  was  made  under  sense  of  impending  death,  when  hope 
of  life  was  gone.  State  v.  Finley,  245  Mo.  465 ;  State 
V.  Dipley,  242  Mo.  461;  State  v.  Gow,  235  Mo.  326; 
State  V.  Colvin,  226  Mo.  446;  State  v.  Kelleher,  201 
Mo.  614;  State  v.  Craig,  190  Mo.  332.  (3)  Other  ex- 
ceptions  to  the  admission  of  testimony  are  not  worthy 
of  notice.  The  exceptions  were  general  and  therefore 
amounted  to  no  exception.  State  v.  Crone,  209  Mo. 
330;  State  v.  Priest,  215  Mo.  6;  State  v.  Colvin,  226 
Mo.  490;  State  v.  McKenzie,  228  Mo.  598.  (4)  The 
argument  of  James  Booth,  counsel  for  State,  in  the 
closing  address  to  the  jury,  was  proper.  He  kad  the 
right  to  comment  on  defendant's  failure  to  deny  cer- 
tain statements  sworn  to  have  been  made  by  him ;  de- 
fendant having  taken  the  witness  stand.  State  v.  Lar- 
kin,  250  Mo.  218. 

WALKER,  J.— On  an  amended  information  filed 
in  the  circuit  court  of  Washington  county  charging  ap- 
pellant with  murder  in  the  first  degree  in  having  shot 
and  killed  one  James  Edsell,  appellant  was  upon  a 
trial  in  said  circuit  court  at  its  August  term,  1913,  con- 
victed of  murder  in  the  second  degree  and  his  punish- 
ment assessed  at  ten  years '  imprisonment  in  the  peni- 
tentiary. Upon  the  overruling  of  his  motion  for  a 
new  trial,  an  appeal  was  granted  to  this  court,  and  the 
approval  of  a  bail  bond  by  the  trial  court  authorized 
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a  stay  of  execution  pending  the  determination  of  the 
case  here.  This  is  the  second  appeal  in  this  case. 
After  a  conviction  of  murder  in  the  second  degree  at 
the  first  trial  upon  the  same  information  under  which 
appellant  was  tried  in  the  instant  case,  he  appealed  to 
this  court  and  the  judgment  of  the  trial  court  was  re- 
versed and  the  case  remanded  for  a  new  trial  for  the 
errors  set  forth  in  the  opinion.  [248  Mo.  498.]  The 
facts  in  each  trial  are  substantially  the  same  in  all 
material  matters,  as  admitted  by  counsel  for  appel- 
lant, except  as  to  the  admission  at  the  second  trial  of 
evidence  in  regard  to  dying  declarations.  For  a  state- 
ment of  the  facts,  therefore,  reference  may  be  had  to 
the  court's  opinion  on  the  first  appeal,  except  as  to 
matters  not  therein  reviewed,  which  will  be  set  forth  at 
length. 

The  witnesses  in  regard  to  the  dying  declarations 
were  Dr.  David  Foard,  Silas  Baker  and  Henry  Tyrey. 
Dr.  Foard,  whose  testimony  is  in  the  main  that  of  the 
others,  testified  that  he  reached  the  scene  of  the  shoot- 
ing about  10 :30  o  'clock  p.  m.,  August  6,  1911 ;  that  he 
was  called  there  to  attend  James  Edsell,  who  was  al- 
leged to  have  been  shot  by  appellant.  Upon  his  arri- 
val the  doctor  found  Edsell  lying  on  the  ground  in  front 
of  the  church;  that  he  examined  and  determined  the 
location  of  the  wounds,  and  informed  Edsell  they  were 
fatal  and  that  he  was  bound  to  die.  Edsell  said  he 
knew  it,  and  began  to  tell  his  friends  good-bye.  One 
of  them  was  his  father-in-law,  Mr.  Tyrey.  In  telling 
them  good-bye  Edsell  said  he  knew  he  was  going  to 
die,  and,  addressing  his  father-in-law,  asked  him  if  he 
would  not  take  care  of  his  ( Edsell 's)  wife  and  children. 
Edsell,  in  detailing  the  facts  in  regard  to  the  diflBculty 
to  the  witness  after  he  had  said  he  knew  he  was  going 
to  die,  stated,  in  effect,  that  after  he  (Edsell)  and  some 
young  men  present  had  been  quarreling  appellant  said 
to  Edsell:  ^*You  have  said  enough  to  the  boys;"  that 
he  (Edsell)  then  stepped  down  oflf  of  the  porch  before 
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the  church  door  and  struck  appellant  and  a  shot  was 
fired  which  struck  and  wounded  a  Miss  Palmer,  who 
fell  to  the  ground;  that  he  (Edsell)  turned  to  where  the 
girl  had  fallen  and  was  stooping  over  her,  and  upon 
rising  up  saw  appellant  right  at  him  with  a  gun  drawn 
on  him;  that  he  (Edsell)  grabbed  or  struck  at  the  gun, 
but  could  not  get  it  out  of  appellant's  hands,  and  that 
he  and  appellant  then  clinched  and  two  shots  were 
fired.  Edsell  died  at  his  home  August  8,  1911,  two 
days  after  the  diflSculty,  from  the  effects  of  the  gunshot 
wounds. 

Appellant  assigns  as  error :  (1)  The  improper  ad- 
mission of  the  testimony  of  certain  witnesses  as  to  the 
dying  declarations  of  the  deceased;  (2)  The  exclusion 
of  certain  testimony  of  appellant's  witnesses  named 
in  the  motion  for  a  new  trial;  (3)  The  giving  of  all  of 
the  instructions  on  the  court's  own  motion;  (4)  the 
refusal  of  instructions  numbered  1,  2  and  3  asked  by 
the  appellant;  and  (5)  permitting  special  counsel  for 
the  State  to  refer  to  what  appellant  failed  to  say  when 
he  was  a  witness  and  subject  to  cross-examination. 

I.  Dying  Declarations. — Appellant  contends  that 
error  was  committed  in  admitting  statements  of  certain 
witnesses  in  regard  to  the  dying  declarations  of  the 
deceased.  It  is  elementary  that  dying  declarations  are 
admissible  when  made  under  an  impression  of  impend- 
ing death.  It  will  be  recalled  that  the  deceased  was 
told  by  the  witness,  Dr.  Foard,  that  his  wounds  were 
fatal  and  that  he  was  bound  to  die  from  the  effects 
of  same.  To  this  the  deceased  replied  that  he  knew 
this  to  be  a  fact,  and  thereafter  he  bid  friends  who 
approached  him  good-bye  and  especially  requested  his 
father-in-law  to  take  care  of  his  wife  and  children. 
These  parting  adieus  and  his  anxious  solicitude  as  to 
the  future  care  of  his  wife  and  children  are  confirma- 
tory of  his  general  realization  expressed  to  the  wit- 
ness. Dr.  Foard,  that  he  was  conscious  of  his  impend- 
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ing  dissolution,  and  renders  Dr.  Foard's  testimony 
clearly  admissible.  As  was  said  in  State  v.  Colvin, 
226  Mo.  1.  c.  482:  '*It  is  enough,  if  it  satisfactorily 
appears,  in  any  mode,  that  they  were  made  imder  that 
sanction ;  whether  it  be  directly  proved  by  the  express 
language  of  the  declarant,  or  be  inferred  from  his 
evident  danger,  or  the  opinions  of  the  medical  or  other 
attendants,  stated  to  him,  or  from  his  conduct,  or  other 
circumstances  in  the  case,  all  of  which  are  resorted 
to,  in  order  to  ascertain  the  state  of  the  declarant's 
mind.''  In  the  same  case,  following  the  rule  laid  down 
in  earlier  cases,  it  is  held  that  the  length  of  time  be- 
tween the  declarations  and  the  death  of  the  declarant 
furnishes  no  rule  for  the  admission  or  rejection  of  the 
testimony.  The  admissibility  of  the  testimony  being, 
in  its  last  analysis,  dependent  upon  the  declarant's 
impression  of  impending  dissolution  and  not  the  rapid 
succession  of  death.  In  the  instant  case,  the  declara- 
tions of  deceased  were  made  soon  after  he  had  been 
shot,  but  death  did  not  ensue  until  two  days  later.  In 
State  V.  Wilson,  121  Mo.  1.  c.  439,  statements  made  by 
a  deceased  as  to  the  circumstances  under  which  he  was 
shot  were  obtained  from  the  deceased  six  days  be- 
fore he  died.  In  Commonwealth  v.  Cooper,  5  Allen 
(Mass.),  1.  c.  497,  where  a  person  believed  he  could  not 
recover,  his  declarations  made  to  a  witness  as  to  the 
assault  seventeen  days  before  his  death  were  held 
admissible.  The  court  said  in  this  case  that  the  ques- 
tion as  to  the  admissibility  of  testimony  of  this  char- 
acter **does  not  depend  upon  the  length  of  interval  be- 
tween the  death  and  declaration,  but  on  the  state  of 
the  man's  mind  at  the  time  of  making  the  declaration, 
and  his  belief  that  he  is  in  a  dying  state." 

The  consciousness  of  the  declarant  in  the  instant 
case  that  his  wounds  were  fatal  renders  admissible  the 
testimony  of  the  witnesses,  other  than  Dr.  Foard,  to 
whom  the  deceased  made  relevant  statements  in  regard 
to  the  diflBculty  after  his  declaration  to  Dr.  Foard  of  a 
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belief  in  his  impending  dissolution.  No  other  tenable 
objection  can  be  raised  to  the  testimony  of  these  wit- 
nesses, because  it  fills  the  full  measure  as  to  the  com- 
petency and  relevancy  of  evidence  of  this  character, 
in  being  confined  to  matters  occurring  at  the  time  of 
the  shooting  and  in  detailing  facts  and  not  mere  conclu- 
sions of  the  declarant,  and,  if  the  rule  required  it,  com- 
prising a  continuous  and  connected  statement  of  facts 
and  not  a  disconnected  patchwork  of  relevant  and  ir- 
relevant statements.  We  would  not  be  imderstood  as 
holding  that  a  statement  of  facts  in  a  dying  decla- 
ration brought  out  by  proper  questions  to  which  rel- 
evant answers  were  made  would  not  be  admissible  as 
a  dying  declaration,  as  has  been  held  in  a  number  of 
well-considered  authorities  (Rex  v.  Fagent,  7  Car.  & 
P.  238;  Vass  v.  Commonwealth,  3  Leigh  (Va.),  786; 
State  V.  Martin,  30  Wis.  216;  People  v.  Sanchez,  24 
Cal.  17),  but  to  emphasize  the  fact  that  in  the  case  at 
bar  even  this  objection  could  not  be  urged  against  the 
declarations. 

n.  Exclusion  of  Testimony. — Appellant  contends 
that  the  trial  court  erred  in  excluding  parts  of  the  tes- 
timony of  certain  of  his  witnesses,  whose  names  are  set 
forth  in  the  m,otion  for  a  new  trial.  After  a  careful 
examination  of  the  entire  testimony,  especially  that  of 
the  witnesses  named,  we  find  that  no  such  definite  and 
specific  objections  were  made  to  the  court's  ruling  in 
this  regard  as  to  preserve  the  errors,  if  they  existed, 
for  our  consideration.  No  reasons  were  assigned  in 
opposition  to  the  trial  court's  rulings,  counsel  for  the 
appellant  simply  contenting  themselves  with  **I  ob- 
ject." This,  we  have  repeatedly  held,  is  not  an  ob- 
jection suflScient  to  base  an  exception  thereon  which 
will  authorize  a  review  of  the  trial  court's  action  here. 
It  is  not  a  finical  reason  to  exclude  matters  sought  to 
be  preserved  for  review  by  this  class  of  objections,  but 
the  rule  is  based  upon  an  effort  on  the  part  of  the 
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courts  to  promote  a  careful  and  correct  administra- 
tion of  the  law.  The  trial  court  is  entitled  to  know 
the  reasons  which  move  counsel  to  action  in  the  stress 
of  a  trial,  and  it  is  but  fair  that  they  should  be  stated 
in  order  that  intelligent  rulings  may  be  made  upon 
the  matter  in  controversy.  More  briefly  stated,  the 
reason  being  given  by  counsel  for  his  contention,  the 
trial  court  will  be  better  enabled  to  rule  rightly  and  the 
appellate  court  to  determine  whether  there  is  ground 
for  reversal  on  account  of  the  alleged  erroneous  rul- 
ing. See  State  ex  rel.  v.  Diemer,  255  Mo.  1.  c.  345,  in 
which  Judge  Lamm  learnedly  and  laboriously  compiles 
and  comments  upon  the  Missouri  authorities  in  which 
it  has  been  ruled  that  general  objections  to  the  action 
of  the  trial  court  in  regard  to  testimony  are  no  ob- 
jections. In  State  v.  Crone,  209  Mo.  1.  c.  330,  a  like 
ruling  confined  to  criminal  cases  appears  supported 
by  references  to  a  number  of  earlier  cases.  There  is, 
therefore,  no  merit  in  appellant's  contention  that  the 
trial  court  erred  in  ruling  upon  the  evidence. 

III.  Instructions  Given. — ^Appellant  contends  that 
the  instructions,  fourteen  in  number,  given  by  the  court 
on  its  own  motion,  were  erroneous.  Instruction  num- 
bered 1  correctly  declared  the  law  in  regard  to  murder 
in  the  first  degree.  Appellant,  however,  was  convicted 
of  murder  in  the  second  degree,  and  if  the  instruction 
had  been  erroneous  he  would  not  be  heard  to  complain. 
This  was  ruled  as  above  stated  upon  the  former  ap- 
peal in  this  case.  [State  v.  Lewis,  248  Mo.  1.  c.  504, 
following  a  like  ruling  in  earlier  cases.] 

Instructions  numbered  2,  3,  4,  5,  6,  7,  8 
and  9  covered  murder  in  the  second  degree, 
presumptions  arising  from  the  use  of  a  deadly  wea- 
pon, credibility  of  witnesses,  credibility  of  defendant 
as  a  witness,  presumption  of  innocence,  reasonable 
doubt,  and  that  the  information  was  a  mere  formal 
charge.    These  instructions  were  literal  copies  of  in- 
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structions  approved  in  the  former  review  of  this  case 
by  this  court,  are  in  the  forms  which  have  oftentimes 
received  judicial  sanction,  and  time  and  space  will  not 
be  consumed  in  their  further  discussion,  except  to  say- 
that  instruction  numbered  2  for  murder  in  the  second 
degree  was  based  upon  suflBcient  evidence  to  authorize 
its  being  given.  The  deceased  struck  appellant  just  a 
few  minutes  before  the  latter  shot  him ;  deceased  grap- 
pled with  appellant  just  as  the  latter  shot  him.  There 
was,  from  these  facts,  an  absence  of  that  deliberation 
necessary  to  constitute  murder  in  the  first  degree,  and 
hence  the  giving  of  the  instruction  was  authorized. 
Furthermore,  having  been  prosecuted  for  murder  in 
the  first  degree,  and  there  being  evidence  to  submit  that 
grade  of  homicide  to  the  jury,  the  appellant  will  not  be 
heard  to  complain  because  the  court  gave  an  instruc- 
tion authorizing  a  conviction  for  a  lesser  offense.  Up- 
on an  indictment  for  any  offense  consisting  of  differ- 
ent degrees,  the  jury  may  find  the  defendant  not  guilty 
of  the  offense  charged,  but  guilty  of  a  grade  of  the  of- 
fense inferior  to  that  charged.  [Sec.  4903,  R.  S.  1909.] 
This  power  having  been  conferred  upon  juries,  we  are 
precluded  by  section  5115,  Revised  Statutes  1909,  from 
arresting  or  setting  aside  the  verdict  because  the  ac- 
cused was  convicted  of  a  less  offense  than  that  charged. 
[See  State  v.  Bobbitt,  215  Mo.  1.  c.  38.] 

Instruction  numbered  10  is  in  regard  to  self-de- 
fense. Notwithstanding  its  great  length,  it  correctly 
declares  the  law  and  follows  approved  precedents  to 
be  found  in  State  v.  Sebastian,  215  Mo.  1.  c.  76,  and 
State  V.  Lewis,  248  Mo.  1.  c.  508. 

Instruction  numbered  11  relates  to  statements  out 
of  court.  A  similar  instruction  in  all  of  its  material 
features  was  approved  by  this  court  in  State  v.  Wil- 
son, 223  Mo.  1.  c.  192,  and  many  previous  cases. 

Instructions  numbered  12  and  13  were  given  at  the 
request  of  appellant. 
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Instruction  numbered  14  in  regard  to  dying  decla- 
rations followed  approved  precedents  found  in  State 
V.  Colvin,  226  Mo.  1.  c.  487;  State  v.  Zom,  202  Mo.  1. 
c.  31 ;  and  State  v.  Parker,  172  Mo.  1.  c.  203. 

IV.  Instructions  Refused. — The  trial  court  refused 
appellant  *s  instructions  numbered  1,  2  and  3.  Each 
of  these  instructions  commented  upon  the  evidence, 
singled  out  certain  facts  and  directed  the  jury  to  con- 
sider them,  without  embracing  other  essential  facts 
necessary  to  a  proper  consideration  of  the  case;  in 
addition,  if  instruction  numbered  1  had  been  properly 
framed  it  was  fully  covered  by  instruction  numbered 
14  given  by  the  court. 

There  was,  therefore,  no  error  committed  in  the 
refusal  of  these  three  instructions  asked  by  appellant, 
especially  in  view  of  the  fact  that  the  instructions 
given  covered  every  phase  of  the  case  under  the  evi- 
dence. 

V.  Remarks  of  Counsel  for  State. — Counsel  for 
the  State  in  his  argument  stated  that  *Hhree  witness- 
es," naming  them,  **  had  testified  that  on  the  night  after 
the  shooting  the  appellant  had  visited  Miss  Palmer, 
the  girl  who  was  wounded  when  the  first  shot  was 
fired,  and  had  said  to  her,  'Laura,  I  shot  and  killed 
you,'  and  that  appellant  had  gone  on  the  witness  stand 
to  testify  and  had  not  denied  same."  Miss  Palmer  had 
been  escorted  to  the  church  by  appellant  the  night  of 
the  shooting  and  was  standing  by  his  side  when  the 
first  shot  was  fired  which  struck  the  girl.  It  was  true, 
as  stated  by  counsel,  appellant  did  not  when  on  the 
stand  deny  this  declaration  stated  to  have  been  made 
by  him  to  Miss  Palmer.  Under  our  ruling  in  the  recent 
case  of  State  v.  Larkin,  250  Mo.  218,  in  which  Faris,  J., 
lucidly  and  exhaustively  reviewed  the  statute  (sec- 
tion 5243)  and  overruled  the  cases  construing  this 
statute  and  holding  that  counsel  for  the  State  could 
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not  comment  npon  the  failure  of  a  defendant  to  testify, 
we  hold  that  the  remarks  of  counsel  in  the  instant  case 
were  not  error.  The  reasoning  on  this  point  in  the 
Larkin  case  is,  to  our  mind,  so  conclusive  that  nothing 
need  be  added  thereto,  except  to  say  that  the  conclusion 
there  reached  removes  one  more  of  the  technical  pre- 
texts heretofore  successfully  interposed  to  prevent  a 
wholesome  administration  of  the  criminal  law  without, 
in  any  manner,  depriving  a  defendant  of  a  substantial 
right. 

We  find  no  prejudicial  error  in  this  case ;  the  judg- 
ment of  the  trial  court  should  therefore  be  aflSrmed, 
and  it  is  so  ordered.    All  concur. 

PER  CURIAM.— Appellant  in  his  motion  for  re- 
hearing contends  that  we  have  overlooked,  to  his  pre- 
judice, his  exception  to  the  admission  by  the  trial  court 
of  the  testimony  of  Silas  Baker,  a  witness  for  the 
State,  who  testified  as  to  certain  dying  declarations  of 
deceased.  The  burden  of  this  contention  is  that  at 
the  time  of  the  making  of  the  declarations  to  this  wit- 
ness the  deceased  did  not  express  a  belief  that  he  was 
in  extremis.  This  belief  had  been  expressed  by  the 
deceased  to  Doctor  Foard,  who  was  leaving  just  as  the 
witness  came  into  the  presence  of  the  deceased.  The 
latter,  after  saying  to  the  witness  Baker,  **I  guess  I  got 
what  was  prepared  for  me,"  proceeded  to  state  the 
facts  and  circumstances  connected  with  the  difficulty. 
He  made  no  statement  to  this  witness  as  to  his  belief 
of  his  impending  dissolution,  nor  did  he  then,  or  there- 
after, indicate  a  belief  that  he  would  recover. 

It  is  not  a  prerequisite  to  the  admission  of  dying 
declarations  that  the  declarant  should  state  to  each 
one  to  whom  he  makes  the  declarations  that  he  be- 
lieves he  cannot  recover,  or  words  of  similar  import. 

Dying  declarations  are  admitted,  first,  on  account 
of  public  necessity,  and,  second,  because  it  is  presumed 
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that  the  declarant,  believing  himself  to  be  in  the  pres- 
ence of  death,  will  speak  truly.  The  state  of  mind  of 
the  declarant,  therefore,  is  of  prime  importance  in 
determining  whether  dying  declarations  are  admissible 
or  not.  If,  therefore,  the  declarations  of  the  declar- 
ant find  expression  in  a  consciousness  of  the  near  ap- 
proach of  death  it  will  be  presumed  that  this  state  of 
mind  continues  until  the  contrary  appears.  The  ap- 
plication of  this  rule  to  the  admission  of  dying  decla- 
rations has  been  expressly  approved  by  this  court  in 
the  recent  case  of  State  v.  Finley,  245  Mo.  1.  c  473,  in 
which  Brown,  J.,  speaking  for  the  court,  says  in  effect : 
that  although  the  declarant  did  not  state  that  he  was 
about  to  die,  yet  if  he  had  stated  to  others  than  the  wit- 
ness whose  statements  were  sought  to  be  admitted  that 
**he  was  mighty  bad  and  bound  to  die,''  what  he  said 
to  the  witness,  if  otherwise  competent,  is  admissible  in 
evidence  as  a  dying  declaration. 

There  was  no  absence  of  preliminary  proof  neces- 
sary to  authorize  the  admission  of  the  statements  made 
by  the  deceased  to  the  witness  Baker.  The  belief  of 
the  deceased  that  he  could  not  recover,  expressed  to 
Doctor  Foard  a  few  minutes  before  the  statements  were 
made  to  the  witness  Baker,  constituted  sufficient  proof 
to  entitle  these  statements  to  admission  as  dying  dec- 
larations. We,  therefore,  hold  that  appellant's  con- 
tention as  to  the  inadmissibility  of  the  statements  made 
by  Baker  is  without  merit,  and  we  overrule  the  motion 
for  rehearing. 
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THE  STATE  v.  ISAAC  COLEMAN,  Appellant. 

Division  Two,  March  30,  1915. 

1.  REFUSED  INSTRUCTIONS:  Objected  to  by  Defendant:  At- 
torneys: Criminal  Law.  A  defendant  in  a  criminal  trial  can- 
not take  advantage  of  the  court's  failure  to  give  instructions  to 
which  his  counsel  objected,  and  this  is  true  despite  the  facts 
that  counsel  after  he  objected  said,  **If  you  don't  instruct  on 
all  the  law,  I  will  take  advantage  of  it,"  and  that  another  of 
his  counsel,  who  was  not  present  at  the  time,  afterward  tried 
to  disclaim  his  colleague's  action. 

2.  NEW  TRIAL:  Discretion  of  Court:  Misconduct  of  Jurors: 
Presumptions.  The  law  presumes  that  jurors  have  obeyed  their 
oaths;  and  accordingly  the  trial  court  did  not  abuse  its  discre- 
tion by  refusing  a  new  trial,  although  an  affidavit  was  filed 
stating  that  the  jurors  in  their  deliberations  had  been  guilty 
of  misconduct,  especially  when  the  affiant  stated  when  ques- 
tioned by  the  State  that  he  obtained  his  information  by  listen- 
ing at  the  door  to  the  jury  room. 

Appeal  from  Washington  Circuit  Court. — Hon.  E.  M. 
Bearing,  Judge. 

Affibmed. 

Irwin  d  Nipper  for  appellant. 

The  court  erred  in  failing  to  instruct  on  man- 
slaughter, for  it  was  the  duty  of  the  court  to  instruct 
on  all  the  law  in  the  case  whether  requested  to  do  so 
or  not,  and  the  fact  that  one  of  the  counsel  for  the  de- 
fense said  that  it  should  not  be  given  could  not  be  in- 
voked when  the  counsel  who  conducted  the  trial  was 
not  present  and  knew  nothing  about  the  transaction  or 
conversation  between  the  court  and  the  counsel  re- 
ferred to.  The  facts  in  the  Philpot  case,  reported  in 
242  Mo.  504,  are  not  like  those  in  the  present  case, 
and  we  think  the  defendant  was  entitled  to  have  in- 
structions on  all  the  law  submitted  to  the  jury  in  the 
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trial  of  this  case,  which  we  think  was  improperly  de- 
nied. It  was  clearly  error  for  the  court  to  refuse  de- 
fendant a  new  trial  after  the  aflSdavit  of  Steve  Cole 
was  filed  in  this  case.  We  know  of  no  case  where  such 
misconduct  was  shown  and  the  court  allowed  the  ver- 
dict to  stand.  State  v.  Branstretter,  65  Mo.  149;  State 
V.  Eobinson,  117  Mo.  649. 

John  T.  Barker,  Attorney-General,  and  Lee  B. 
Ewinff,  Assistant  Attorney-General,  for  the  State. 

(1)  The  State  did  not  err  in  failing  to  instruct 
on  manslaughter  in  the  fourth  degree.  State  v.  Phil- 
pot,  242  Mo.  511.  (2)  The  court  did  not  err  in  over- 
ruling plaintiff's  motion  for  a  new  trial  on  the  ground 
of  misconduct  of  the  jury.  12  Cyc.  675,  727 ;  State  v. 
Sprague,  149  Mo.  409;  State  v.  Noland,  111  Mo.  473. 

EOY,  C. — ^Defendant  was  convicted  of  murder  in 
the  second  degree,  and  his  punishment  assessed  by  the 
jury  at  ten  years  in  the  penitentiary. 

On  the  night  of  November  12,  1913,  there  was  a 
dance  given  by  one  Pashia  near  the  village  of  Old 
Mines,  at  which  there  was  considerable  drinking  of 
liquor  and  several  fights.  The  evidence  shows  very 
clearly  that  Kennett  Ross  was  struck  in  the  left  temple 
by  a  rock,  and  his  skull  thereby  broken,  resulting  in 
his  death  two  days  afterward.  The  evidence  was  un- 
certain as  to  whether  the  stone  was  thrown  by  some 
one  or  held  in  the  hands  while  the  blow  was  struck. 
There  was  a  conflict  in  the  evidence  as  to  the  person 
who  wielded  the  stone  by  which  Ross  was  killed.  Some 
of  the  witnesses  testified  that  the  defendant  was  the 
person  who  wielded  the  stone  which  did  the  injury,  and 
several  testified  to  statements  made  by  defendant  ad- 
mitting that  he  struck  Ross.  Those  statements  were 
denied  by  defendant  on  the  stand. 

The  defendant's  version  of  the  affair,  given  on  the 
stand,  is  as  follows :    **I  got  down  there  near  Mr.  Ross, 
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and  he  had  my  father  by  the  throat,  and  had  his  knife 
like  this  (indicating),  and  my  brother  run  np  and 
caught  his  arm  that  had  the  knife  in  it,  and  asked  him 
to  put  his  knife  away,  and  he  wouldn't  do  it,  and  I  came 
up  there  within  about  seven  or  eight  feet,  I  guess,  and 
then  my  father  shoved  him  away  and  my  brother 
turned  him  loose,  and  he*  started  toward  him  with  his 
knife  like  this  (indicating),  and  I  walked  in  and  caught 
him  like  this,  and  I  asked  him  again  to  put  up  his  knife, 
and  he  backed  me  up  against  a  fence,  and  he  was  still 
coming  at  me,  and  I  stooped  down  to  pick  up  something 
and  just  when  I  stooped  down,  some  one  hit  him  and  he 
fell/' 

Zedor  Coleman,  defendant's  father,  testified  that 
Albert  Coleman  and  George  Partel  were  in  a  fight 
some  distaace  from  the  house.  Witness  continued: 
^*I  turned  around,  and  just  as  I  turned  around,  this 
man  Ross  and  Coleman  met  right  there  with  a  knife 
in  his  hand,  and  that  kind  of  scared  me,  you  know,  aad 
this  fellow,  Joe  Portell,  was  standing  right  by  the  side, 
and  I  shoved  him  back  like,  and  when  I  shoved  him 
back  like  that,  Isaac  was  standing  there  by  the  side  of 
me,  and  I  went  over  to  Isaac,  and  I  says,  *Look  at  that 
fellow  with  a  knife,'  and  Ross,  he  cut  at  me,  and  Isaac 
kind  of  reached  down  like  that  (indicating)  aad  hit  at 
Ross,  and  just  as  he  did,  Ross  fell  and  I  didn't  see 
Isaac  throw  at  all.  He  just  looked  down  like  that 
{indicating)." 

After  the  evidence  was  all  in,  and  while  the  in- 
structions were  being  discussed  between  the  court  and 
Mr.  Irwin,  one  of  defendant's  attorneys,  the  court 
asked  Mr.  Irwin  what  he  thought  of  giving  an  instruc- 
tion on  manslaughter  in  the  fourth  degree.  Mr.  Irwin 
objected  to  such  an  instruction,  saying  that  it  was 
purely  a  case  of  self-defense  or  nothing,  saying  at 
the  same  time,  **If  you  don't  instruct  on  all  the  law, 
I  will  take  advantage  of  it."  The  instruction  was  not 
given. 
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On  the  hearing  of  the  motion  for  a  new  trial,  Mr. 
Nipper,  the  other  attorney  for  the  defendant,  in  re- 
gard to  what  occurred  between  court  and  counsel  at  the 
trial  on  the  subject  of  giving  that  instruction,  said: 
* '  Well,  while  I  seem  to  be  leading  attorney  in  the  trial 
of  this  case,  because  I  conducted  the  examination  of  the 
witnesses,  I  think  it  is  nothing  more  than  due  that  I 
should  make  a  statement.  I  didn't  know  what  took 
place  in  this  consultation  room  because  I  wasn  't  there, 
and  I  don't  think  this  client  of  ours  ought  to  suffer  on 
account  of  remarks  made,  or  of  any  conduct  on  the 
part  of  my  associates  in  the  case,  of  which  I  have  no 
knowledge ;  as  to  whether  he  was  right  or  wrong,  I  do- 
not  state,  but  I  do  hate  to  feel  that  my  client  and  my- 
self should  be  held  responsible  on  account  of  the  acts 
of  my  associates  in  this  matter." 

Two  of  the  grounds  set  out  in  the  motion  for  a  new 
trial  were  as  follows : 

*  *  16th.  Because  the  jury  in  their  deliberations  af- 
ter retiring  to  consider  of  their  verdict  took  into  con- 
sideration and  discussed  the  habits  of  defendant  as  to 
drinking,  when  there  was  no  evidence  in  record  as  to 
same,  as  shown  by  aflSdavit  herewith  filed  and  made  a 
part  of  this  motion. 

'*17th.  Because  the  jury  discussed  and  took  into 
consideration  the  verdict  in  another  murder  case,  ren- 
dered during  this  term  of  court,  to-wit:  State  v.  Rhy- 
neer  (as  shown  by  affidavit  herewith  filed  and  made  part 
of  this  motion),  when  there  was  nothing  in  this  record 
in  regard  to  the  Rhyneer  case. ' ' 

In  support  of  those  points  in  that  motion  defend- 
ant introduced  the  affidavit  of  Steve  Cole  in  which  he 
stated  that  while  the  jury  were  deliberating,  he,  the 
affiant,  **  heard  the  foreman  of  the  Coleman  jury  using 
as  an  argument  why  the  defendant,  Isaac  Coleman, 
should  be  convicted,  the  fact  that  the  other  jury  in  the 
Rhyneer  case  had  practically  turned  Rhyneer  loose 
and  it  would  not  look  well  for  this  jury  to  do  likewise; 
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that  in  substance  the  foreman  of  the  jury  said:  'Gen- 
tlemen of  the  jury,  the  other  jury  turned  this  other  fel- 
low Ehyneer  loose,  and  if  we  turn  this  man  loose  the 
people  will  criticize  us  and  it  won't  look  well.'  Affiant 
further  states  that  he  heard  the  juror  William  Kelsey 
at  about  the  same  time  discussing  with  the  other  mem- 
bers of  the  jury  as  to  the  defendant's  drinking  and 
that  he  had  promised  to  quit  some  time  ago." 

The  State  did  not  introduce  any  affidavit  of  the 
jurors  to  deny  such  statement,  but  called  Steve  Cole 
as  a  witness,  who  testified  that  when  he  heard  what 
occurred  in  the  jury  room  he  was  standing  by  the  door 
listening. 

The  instructions  are  regular  and  no  objection  has 
been  made  to  any  of  them. 

I.  The  failure  to  give  an  instruction  on  man- 
slaughter in  the  fourth  degree  was  not  error.  The  de- 
fendant objected  to  such  an  instruc- 
Refused  *^^^-    ^^^  error,  if  error  it  was,  was 

Instructions:  committed  at  the  instance  of  the  de- 
Defendant's  ^  f  endant,  and  he  cannot  be  heard  to  com- 
Counsei.  plain.    See  our  Statute  of  Jeofails,  sec- 

tion 5115,  Eevised  Statutes  1909. 

It  makes  no  difference  that  defendant's  counsel 
told  the  court  at  the  time  the  instructions  were  being 
discussed,  **If  you  don't  instruct  on  all  the  law,  I  will 
take  advantage  of  it."  No  advantage  can  be  taken  of 
the  action  of  the  court  which  was  in  accordance  with 
the  expressed  desire  of  the  defendant,  neither  will  it 
avail  the  defendant  that  one  of  his  own  attorneys  was 
not  present  and  did  not  know  of  the  action  taken  by 
his  associate  counsel.  We  know  of  no  law  which  en- 
ables a  party  to  a  cause  to  try  his  case  on  as  many 
different  theories  as  he  has  lawyers  representing 
him.  There  is  no  need  to  cite  authorites  on  this  point. 
It  is  too  evident  for  discussion. 
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n.  The  trial  court  passed  upon  the  question  of  the 
misconduct  of  the  jury,  and  ruled  adversely  to  the 
defendant.  There  is  nothing  in  the 
Misconduct  facts  in  this  case  to  justify  our  inter- 

of  Jurors:  ^  ference  with  the  trial  court's  ruling. 
New^THai^"**  The  State  did  not  introduce  the  aflSda- 
Refused.  ^j^  ^f  ^^^  jurors  to  contradict  the  affida- 

vit of  Steve  Cple,  but  the  latter,  be- 
ing placed  on  the  stand,  stated  that  he  was  listening 
at  the  door  of  the  jury  room  where  he  heard  what 
passed  therein.  The  trial  court  doubtless  considered 
that  Cole,  inasmuch  as  he  was  an  eavesdropper,  was 
not  a  disinterested  witness,  and  therefore  did  not  con- 
sider his  affidavit  sufficient  to  overthrow  the  presump- 
tion in  favor  of  the  right  action  of  the  jury 

The  Cyclopedia  of  Law  and  Procedure,  vol.  12,  p. 
749,  says:  **The  fact  that  defendant's  affidavit  show- 
ing misconduct  on  the  part  of  the  juror  is  uncontra- 
dicted does  not  compel  the  court  to  accept  it  as  true, 
for  against  it  the  law  raises  the  presumption  that  the 
jurors  had  obeyed  their  oaths.  The  issue  is  one  of  fact 
upon  all  the  circumstances  for  the  trial  court,  and  if, 
after  weighing  this  presumption  against  the  affidavit 
of  the  prisoner,  it  sustains  the  verdict,  no  abuse  of 
discretion  will  be  presumed.'' 

In  Tracey  v.  State,  46  Neb.  361,  tiie  defendant 
made  an  affidavit  as  to  the  misconduct  of  the  jury.  The 
State  furnished  no  affidavit  in  support  of  the  jury.  It 
was  contended  that  in  the  absence  of  such  showing,  the 
motion  for  a  new  trial  should  have  been  sustained.  It 
was  held  that  the  law  presumed  the  right  conduct  of 
the  jury,  and  that  the  court  properly  considered  that 
presumption  on  one  side  as  against  the  evidence  on  the 
other,  and  was  justified  in  reaching  the  conclusion  that 
the  charge  was  not  sustained. 
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In  this  case  the  aflSdavit  was  not  made  by  the  de- 
fendant, but  by  another  person  who  was  not  disinter- 
ested. 

The  judgment  is  aflSrmed.    Williams,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Eoy, 
C,  is  adopted  as  the  opinion  of  the  court.  AU  the 
judges  concur  except  Walker,  J.,  who  dissents. 


THE  STATE  v.  ROBERT  MILLER,  AppeUant. 

Division  Two,  March  30,  1915. 

8TATEIMENT8  IMADE  AT  CORONER'S  INQUEST:  Irrelevant 
Objection:  Rule  aa  to  General  Objection  Applied.  The  rule 
that  a  general  objection  to  proffered  testimony  will  not  authorize 
its  consideration  on  appeal  should  be  applied  with  equal  force 
to  an  irrelevant  objection.  An  objection  that  witnesses  should 
not  be  permitted  to  testify  to  the  statements  made  by  defend- 
ant at  the  coroner's  inquest,  for  that  his  statements  had  not 
been  reduced  to  writing  as  required  by  the  statute,  was  an 
irrelevant  objection,  since  the  question  for  decision  was  not  as 
to  the  irregrularity  of  the  inquest,  but  as  to  the  admissibility 
of  testimony  as  to  defendants  statements,  and  therefore  the 
objection  was  the  same  as  no  objection. 


:   Voluntary.     A  statement  made  by  defendant  at  the 

coroner's  inquest,  if  voluntarily  made,  is  admissible  in  evidence 
at  his  trial;  and  where,  before  testifying  at  the  coroner's  inquest, 
he  was  informed  by  the  prosecuting  attorney  that  any  state- 
ments made  by  him  in  his  examination  could  be  used  against 
him  on  his  trial  and  that  he  was  not  required  to  Incriminate  him- 
self, his  statements  then  made  were  voluntary  in  a  legal  sense 
and  are  admissible  in  evidence. 

MURDER:  Circumstantial  Evidence.  There  is  no  hard-and- 
fast  rule  upon  which  to  base  a  conclusion  In  cases  dependent 
for  their  facts  on  circumstantial  evidence,  except  there  must 
not  be  a  total  failure  of  evidence  showing  guilt,  nor  such  a 
chain  of  weak  and  disconnected  circumstances  as  to  Justify  an 
inference  that  the  verdict  is  the  result  of  passion,  prejudice  or 
partiality;  but  even  in  a  murder  case,  where  the  evidence  is 
circumstantial,  if  it  is  fiufllcient  to  meet  each  element  of  the 
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rule,  namely,  that  the  circumstances  proved  must  be  con- 
sistent with  each  other  and  with  the  hypothesis  that  the  accused 
is  guilty,  and  so  inconsistent  with  every  presumption  of  Inno- 
cence as  to  exclude  every  conclusion  except  that  of  guilt,  and  If 
such  substantial  facts  have  been  shown  as  authorize  a  con- 
clusion of  guilt,  the  Supreme  Court  on  appeal  will  not  Interfere, 
whether  the  defense  be  alibi  or  insufficiency  of  the  evidence. 

4.  JUROR:  Test  of  Qualifications.  The  test  as  to  the  qualifica- 
tions of  a  juror  is  his  freedom  from  prejudice  and  his  conse- 
quent ability  to  give  the  accused  a  fair  and  impartial  trial 

5.  APPEAL:  Short  Method.  The  filing  of  a  short  form  of  tran- 
script in  a  criminal  case  is  without  any  authority  of  law  govern- 
ing appeals  and  accomplishes  nothing  in  behalf  of  an  ap- 
pellant. 

Appeal  from  Reynolds  Circuit  Court.— ff on.   E.  M. 
Bearing,  Judge. 

ArFIBMED. 

John  E.  Keith  and  0.  L.  Hunger  for  appellant 

(1)  Testimony,  taken  at  a  coroner's  inquest 
of  one  who  is  afterwards  prosecuted  for  the  homi- 
cide is  inadmissible  against  him,  where  he  acted  with- 
out counsel  and  was  at  the  time  suspected  of  having 
committed  the  crime,  and  the  examination  was  made  to 
obtain  criminating  circumstances  against  him.  State 
V.  Young,  119  Mo.  495;  People  v.  Mondon,  103  N.  Y. 
211;  People  V.  McMahon,  15  N.  Y.  384;  State  v.  Thom- 
as, 250  Mo.  212;  State  v.  Thornton,  245  Mo.  436;  Art 
2,  sec.  23,  Constitution;  Josephine  v.  State,  39  Miss. 
613 ;  Counselman  v.  Hitchcock,  142  U.  S.  547.  (2)  The 
burden  is  upon  the  State  to  prove  defendant's  pres- 
ence at  the  time  and  place  of  the  crime  beyond  a  reas- 
onable doubt.  And  if  the  evidence  of  defendant's  alibi 
created  in  the  minds  of  the  jury  a  doubt  as  to  his  pres- 
ence at  the  time  of  the  commission  of  the  crime,  he 
should  have  been  acquitted.  State  v.  Shelton,  223  Mo. 
118;  State  V.  Glasscock,  232  Mo.  278;  State  v.  Barton, 
214  Mo.  216 ;  State  v.  Lewis,  69  Mo.  92 ;  State  v.  Taylor, 
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118  Mo.  153.  (3)  One  who  has  talked  to  witnesses 
who  detail  what  the  evidence  was  at  an  inquest  is  not 
•competent  as  a  juror.  State  v.  Hultz,  106  Mo.  41; 
State  V.  Bryant,  93  Mo.  273;  State  v.  Culler,  82  Mo. 
€25. 

John  T.  Barker,  Attorney-General,  and  Thomas 
J,  Higgs,  Assistant  Attorney-General,  for  the  State. 

(1)  Voluntary  statements  of  the  defendant,  made 
when  a  witness  at  the  coroner's  inquest,  are  properly 
admitted  in  evidence.  State  v.  Thomas,  250  Mo.  212 ; 
State  V.  Thornton,  245  Mo.  436;  State  v.  Marion,  235 
Mo.  359;  State  v.  Young,  119  Mo.  495;  State  v.  Wis- 
dom, 119  Mo.  551 ;  State  v.  MuUins,  101  Mo.  518;  People 
V.  Kelley,  47  Cal.  125.  (2)  There  was  no  reasonable 
doubt  of  the  defendant's  presence  at  the  time  of  the 
commission  of  the  crime.  The  jury  were  properly  in- 
structed as  to  the  defense  of  alibi.  State  v.  Glasscock, 
232  Mo.  294;  State  v.  Shelton,  223  Mo.  137;  State  v. 
Barton,  214  Mo.  316;  State  v.  Cushenberry,  156  Mo. 
168;  State  V.  Bryant,  134  Mo.  252.  (3)  Where  a  jur- 
or on  his  voir  dire  examination  declares  that  his  opin- 
ion is  not  such  as  to  bias  or  prejudice  his  mind,  and 
that  his  opinion  will  readily  yield  to  the  evidence  in 
the  case,  he  is  a  competent  juror.  State  v.  Schume- 
back,  243  Mo.  538;  State  v.  Church,  199  Mo.  629;  State 
V.  Darling,  199  Mo.  188;  State  v.  Sykes,  191  Mo.  75; 
State  V.  Brennan,  164  Mo.  507;  State  v.  Bronstine, 
147  Mo.  520;  State  v.  McGinnis,  158  Mo.  105.  The 
ground  upon  which  a  juror  is  challenged  must  be  stated. 
Simply  objecting  to  a  juror  as  being  disqualified  is 
not  sufficient.  State  v.  Bobbitt,  215  Mo.  44;  State  v. 
Taylor,  134  Mo.  142;  State  v.  Eeed,  137  Mo.  132;  State 
V.  McGinnis,  158  Mo.  118;  State  v.  Evans,  161  Mo.  108; 
State  V.  Myers,  198  Mo.  247;  State  v.  Dipley,  242  Mo. 
474.  (3)  Sufficiency  of  the  evidence.  State  v.  Con- 
celia,  250  Mo.  411 ;  State  v.  Bass,  251  Mo.  107. 
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WALKER,  J. — ^An  information  filed  by  the  prose- 
cuting attorney  of  Reynolds  county  charged  the  appel- 
lant, Robert  Miller,  with  murder  in  the  first  degree  in 
having  shot  and  killed  Richard  Mallow.  Upon  a  trial 
appellant  was  convicted  as  charged  and  his  punish- 
ment assessed  at  imprisonment  for  life  in  the  peniten- 
tiary.   From  that  judgment  he  appeals  to  this  court 

Richard  Mallow,  the  deceased,  was  a  single  man  be- 
tween fifty  and  fifty-five  years  of  age.  He  had  no  per- 
manent home,  but  lived  at  times  with  his  brother-in- 
law,  John  Gallahar,  near  the  village  of  Black  in  Reyn- 
olds county,  and  at  other  times  with  other  relatives  or 
friends  in  the  neighborhood.  When  the  weather  per- 
mitted he  camped  in  the  woods  and  hunted  for  several 
days  at  a  time.  He  lived,  as  the  witnesses  state  in 
homely  but  expressive  phrase,  **very  poorly,^'  was  ex- 
ceedingly parsimonious,  although  his  pecuniary  con- 
dition would  have  enabled  him  to  live  diflferently,  as 
it  had  been  generally  known  in  the  neighborhood  for 
years  that  he  carried  on  his  person  a  roll  of  paper 
money  consisting  of  bills  of  large  denominations  aggre- 
gating not  less  than  $800.  On  August  27,  1913,  Mal- 
low came  to  the  blacksmith  shop  of  his  brother-in-law, 
John  Gallahar,  at  about  two  o'clock  in  the  afternoon, 
with  a  double-barreled  shotgun  which  he  carried  when 
hunting,  and  asked  for  and  was  given  some  loaded 
shells  or  cartridges,  and  left,  as  he  said,  to  go  squirrel 
hunting.  This  was  the  last  time  he  was  seen  alive. 
About  an  hour  after  he  left,  a  daughter  of  Gallahar 's 
hearing  two  shots  fired  in  the  direction  in  which  Mal- 
low h£ld  gone,  remarked,  ** Uncle  has  killed  a  squirrel.'' 
Two  weeks  elapsed,  but  Mallow  did  not  return.  His 
absence  and  no  word  having  been  received  from  him, 
did  not  occasion  anxiety,  because  from  his  habits  it 
was  reasonably  concluded  that  he  was  either  camping 
out  or  staying  elsewhere  in  the  neighborhood.  On  the 
10th  day  of  September,  1913,  Hendrix,  a  son  of  John 
Gallahar,  while  hunting  cattle  discovered  the  dead 
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body  of  a  man  in  the  woods  about  half  a  mile  from  his 
father's  home.  He  did  not  go  nearer  the  body  than 
twenty-five  or  thirty  yards,  but  ran  home  and  informed 
his  father  of  his  discovery.  The  father  and  son  went 
immediately  to  the  si)ot  and  discovered  the  body  to  be 
that  of  Richard  Mallow.  The  neighbors  were  notified, 
and  several  men  went  at  once  and  also  identified  Mal- 
low's body.  His  gun,  not  loaded,  was  standing  five 
or  six  feet  from  the  body,  leaning  against  a  tree.  Phy- 
sicians testified  that  Mallow  had  been  dead  from  ten 
days  to  two  weeks.  Decomi>osition  was  somewhat  ad- 
vanced, but  the  body  was  in  a  suflBcient  state  of  preser- 
vation to  enable  it  to  be  determined  that  there  was  a 
gunshot  wound  on  the  left  side  of  the  neck  back  of  the 
lower  lobe  of  the  ear.  This  wound  rauged  forward  to 
the  right  and  upwards,  and  the  shot  or  shots  in  their 
exit  had  torn  and  lacerated  the  right  side  of  the  face. 
The  doctors  stated  that  the  wound  was  sufficient  to 
produce  inunediate  death. 

The  appellant,  Eobert  Miller,  was  a  young  married 
man,  having  a  wife  and  two  children,  and  living  in  the 
town  of  Lesterville  in  Reynolds  county,  not  many  miles 
distant  from  the  village  of  Black.  Miller  had  no  mon- 
ey or  property  and  was  dependent  upon  his  daily  labor 
for  the  support  of  himself  and  his  family.  The  total 
amount  of  property  returned  by  him  for  taxation  was 
$30.  In  the  early  part  of  August,  1913,  he  had  been 
em'ployed  by  the  Hub  Mill  Company  in  the  neighbor- 
hood to  drive  a  team.  For  several  weeks  before  Au- 
gust 27, 1913,  he  was  at  work  for  a  man  named  Brown, 
stacking  lumber  and  railroad  ties.  When  employed  it 
was  his  custom  to  draw  his  money  in  advance.  About 
eight  or  nine  o'clock  on  the  morning  of  August  27, 1913, 
Miller  came  to  a  blacksmith  shop  in  Lesterville,  bor- 
rowed a  double-barreled  shotgun  and  some  cartridges, 
and  stated  that  he  was  ''going  up  the  creek  hunting." 
He  was  seen  a  short  time  thereafter  about  a  mile  north- 
west of  Lesterville  on  the  road  leading  to  the  village 
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of  Black  going  through  the  field  of  one  of  the  witnesses 
with  a  gun  on  his  shoulder.  He  asked  a  boy  named 
Senceboy  to  accompany  him.  The  latter  declined,  and 
he  went  on  his  way  in  the  direction  of  the  village  of 
Black.  The  next  time  he  was  seen  was  on  the  28th 
of  August,  1913,  in  a  barbershop  at  Lesterville.  It  was 
about  nine  o'clock  in  the  morning.  He  said  that  he 
was  not  well  and  that  he  had  had  a  chill  and  had  gone 
up  Camp  Meeting  Hollow  the  day  before  and  had  been 
there  the  most  of  the  day.  Nothing  was  said  about 
where  he  was  during  the  night  of  the  27th.  Camp 
Meeting  Hollow  was  about  two  and  one-half  miles  from 
John  Gallahar's  home.  A  witness  named  Bayfield, 
who  lived  next  door  to  Miller  in  Lesterville,  saw  him  at 
his  home  on  the  morning  of  the  27th,  but  did  not  see 
him  during  the  remainder  of  the  day.  Prior  thereto 
Miller  was  never  known  to  have  any  ready  money.  At 
a  picnic  held  near  Lesterville  on  the  29th  day  of  August, 
1913,  he  contracted  to  buy  a  pair  of  mules  from  a  wit- 
ness named  Carty,  and  paid  him  $10  to  bind  the  bar- 
gain. The  next  morning,  Saturday  August  30th,  Carty 
brought  the  mules  and  delivered  them  to  Miller,  who 
paid  $510  in  cash  for  them.  The  money  paid  by  Miller 
to  Carty  consisted  of  one  $100  bill,  the  balance  being 
in  twenties  and  tens.  Carty  deposited  this  money  in 
the  Reynolds  County  Bank  at  Centerville,  and  on  the 
trial  the  $100  bill  was  exhibited  to  him  and  he  testi- 
fied that  it  was  one  of  the  bills  that  had  been  given  him 
by  Miller.  A  short  time  after  Mallow's  body  was 
found,  a  witness  named  Alcorn  went  with  Miller  to 
Ironton  and  from  there  to  Piedmont.  In  a  conversa- 
tion with  Miller,  Alcorn  said  to  him:  ** Where  did  you 
get  the  money  you  paid  for  those  mules  f  To  which 
Miller  replied,  ** Don't  you  know  I  always  have  mon- 
ey?" Witness  said,  *'Well,  I  didn't  know  it;''  and 
Miller  said,  **Why  do  you  ask?";  and  the  witness  said, 
**  Because  I  need  a  hundred  or  two,  and  if  you  have 
been  able  to  borrow  money  from  the  banks  I  would 
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like  to  know  how  you  got  it.  I  need  some  money  to  buy 
a  new  wagon."  Whereupon  Miller  said,  **I  will  loan 
it  to  you.  I  have  had  some  money  all  the  time.  Don't 
you  know  I  worked  in  St.  Louis  for  a  street  car  com- 
pany and  drove  team  for  the  Hub  Mill  Company  and 
such  like  thatT'  Just  before  they  started  home  from 
Piedmont  and  while  in  the  depot  waiting  for  a  train, 
Miller  said  to  Alcorn,  **If  you  want  that  money  I  had 
just  as  well  give  it  to  you  one  time  as  another,''  and 
thereupon  he  handed  Alcorn  $100.  Alcorn  offered  to 
give  security,  but  Miller  said  it  was  not  necessary  and 
did  not  take  or  ask  for  a  note. 

At  the  picnic  where  Miller  contracted  for  the  mules 
he  paid  one  William  George  $6.50  in  discharge  of  a 
debt  He  had  told  George  two  weeks  before  that  he 
could  not  pay  him  because  he  had  no  money.  On  the 
same  day,  while  at  the  picnic.  Miller  paid  Lincoln  Shy 
$10  he  owed  him.  Shy  did  not  ask  him  for  the  money, 
as  it  was  the  general  opinion  that  Miller  had  no  money 
to  amount  to  anything.  In  the  month  of  June,  1913, 
while  Miller  was  employed  by  the  Hub  Mill  Company, 
he  made  inquiry  of  a  witness  named  Rayfield  concern- 
ing Mallow.  Among  other  things,  referring  to  Mallow, 
Miller  said:  *'He  is  supposed  to  carry  a  right  smart 
of  money?"  Rayfield  replied,  **I  don't  know  now; 
twenty-five  years  ago  I  counted  it  and  he  then  had  over 
$800. ' '  Miller  said, ' '  Why  don 't  you  kill  him  for  it  f  " 
Rayfield  replied,  **I  couldn't  kill  a  man  for  his  money; 
I  couldn't  kill  that  old  man  for  his  money;  I  don't 
get  my  money  that  way."  To  this  Miller  said,  **By 
God,  if  this  Hub  mill  goes  to  Clayton  Creek  I  will  do 
it,  and  if  you  don't  think  so  you  are  dajmn  badly 
fooled."  Subsequently  the  Hub  mill  was  moved  to 
Clayton  Creek,  four  or  five  mills  from  where  John 
Gallahar  resided,  and  Miller  assisted  in  the  removal 
and  worked  there  afterwards.  In  going  from  Lester- 
ville,  where  he  resided,  to  the  mill  after  its  removal,  it 
was  necessary  for  him  to  pass  John  Gallahar 's.    In 
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going  to  and  from  his  work  Miller  stopped  several 
times  at  Gallahar's  residence,  and  in  conversation  with 
a  son  of  the  latter  said:  **I  have  been  told  that  old 
Richard  Mallow  has  a  lot  of  money,  something  like  a 
thousand  dollars/^  Young  Gallahar  replied,  **No,  I 
don't  think  he  has  that  much,  but  he  has  some  money." 
Miller  said,  **Does  he  camp  out  very  much?'^  to  which 
young  Gallahar  replied,  **  Something  like  half  the 
time.'^  This  conversation  occurred  in  the  early  part 
of  the  month  in  which  Mallow  is  alleged  to  have  been 
killed.  At  the  time  the  autopsy  was  held  on  the  body 
of  Mallow,  from  the  9th  to  the  11th  of  September, 
1913,  the  prosecuting  attorney,  after  cautioning  Miller 
that  anything  he  said  would  be  used  against  him  on  a 
trial,  asked  him  where  he  got  the  money  he  had  been 
spending.  He  stated  that  he  had  gotten  $120  from  a 
street  railway  company  in  St.  Louis  and  that  he  had  a 
pair  of  mules,  and  that  he  had  sold  the  mules,  harness 
and  wagon  for  $150.  That  the  balance  had  been  earned 
by  him  while  working  for  the  Hub  Mill  Company. 
That  the  total  amount  of  money  he  had  at  any  one 
time  was  $520  and  some  pocket  change.  That  he 
bought  some  mules  for  $510  with  this  money.  He 
denied  that  he  had  loaned  Mr.  Alcorn  $100;  and  stated 
that  the  total  amount  of  money  he  had  spent  was 
$510  for  the  mules,  $5  for  a  saddle,  $5  or  $7  paid  Will- 
iam George  and  $10  paid  on  a  grocery  bill  in  Lester- 
ville.  His  testimony  in  regard  to  the  amount  of  mon- 
ey he  had  was  in  no  manner  corroborated  except  in 
regard  to  $10  spent  for  groceries,  which  he  claimed 
was  paid  him  by  Brown,  for  whom  he  last  worked. 
He  denied  that  he  had  ever  threatened  to  kill  old  man 
Mallow,  as  stated  by  the  witness  Rayfield,  or  that  he 
had  made  inquiry  of  young  Gallahar  in  regard  to  Mal- 
low's money.  Several  witnesses  testified  that  they  saw 
Miller  at  his  home  in  Lesterville  between  six  and  six 
thirty  o'clock  p.  m.  on  the  27th  of  August,  and  one  wit- 
ness stated  that  at  one  or  two  o'clock  on  August  28th 
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he  saw  Miller  at  the  hlacksmith  shop  where  he  borrowed 
the  shotgun.  On  cross-examination  these  witnesses 
were  not  certain  as  to  the  exact  date  when  they  saw 
Miller.  His  testimony  as  to  his  whereabouts  is  that 
he  was  in  Lesterville  on  the  evening  of  the  27th  of 
August  and  left  the  residence  of  one  Albert  Johnson 
about  eight  o'clock  in  the  evening  and  went  home. 
Arriving  there  he  retired  and  was  not  away  from  home 
during  the  night.  His  testimony  was  corroborated  by 
that  of  his  wife.  Miller  on  the  trial  did  not  testify  as 
to  where  he  obtained  the  money  he  had  been  spending 
in  the  purchase  of  the  mxdes  and  the  paying  of  other 
bills. 

It  is  contended  that  error  was  committed,  (1)  in 
the  admission  at  the  trial  of  testimony  given  by  appel- 
lant at  the  coroner's  inquest;  (2)  in  the  refusal  of 
appellant's  demurrer  to  the  evidence  at  the  close  of  the 
State's  case;  and  (3)  in  not  sustaining  appellant's 
challenges  to  certain  jurors. 

I.  Defendant's  Statements  at  Inquest. — ^Witnesses 
for  the  State  were  permitted  to  testify  as  to  statements 
made  by  the  defendant  under  oath  at  the  coroner's  in- 
quest. The  objection  to  this  testimony,  as  preserved 
in  the  record,  was  that  defendant's  statements  had  not 
at  the  inquest  been  reduced  to  writing  as  required  by 
section  2934,  Eevised  Statutes  1909.  The  question  in- 
volved was  not  as  to  the  irregularity  of  the  inquest, 
but  the  admissibility  of  the  testimony  as  to  defendant's 
statements.  Time  and  again  it  has  been  announced 
that  specific  and  pertinent  objections  must  be  made 
to  testimony,  first,  to  enable  the  trial  court  to  rule  in- 
telligently thereon,  and,  second,  to  authorize  a  review 
on  appeal. 

The  rule  as  to  a  general  objection  may  be  applied 
with  equal  force  to  an  irrelevant  objection,  in  that  it 
is  no  objection  and  hence  not  entitled  to  be  considered. 
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While  not  so  preserved  as  to  constitute  an  assignment 
of  error,  it  is  not  inappropriate  to  say  that  the  test 
as  to  the  admissibility  of  this  character  of  testimony  is 
no  longer  whether  it  was  made  in  a  judicial  proceeding 
under  oath,  but,  was  it  voluntary?  If  so,  then  it  is 
admissible,  otherwise  not.  This  rule  is  clearly  an- 
nounced in  State  v.  Wisdom,  119  Mo.  1.  c.  551,  in  which 
earlier  cases  declaratory  of  the  same  doctrine  are  cited 
and  discussed.  Later  cases  than  that  of  State  v.  Wis- 
dom, supra,  for  example,  State  v.  Thomas,  250  Mo. 
189,  and  State  v.  Thornton,  245  Mo.  436,  while  seem- 
ing to  announce  in  general  terms  a  different  doctrine, 
will  be  found  upon  examination  to  present  facts  which 
clearly  show  that  the  statements  made  therein  were 
not  voluntary. 

The  facts  in  the  instant  cause  are  that  the  de- 
fendant, before  testifying  at  the  inquest,  was  informed 
by  the  prosecuting  attorney  that  any  statements  made 
by  him  in  his  examination  could  be  used  against  him 
on  the  trial  and  that  he  was  not  required  to  incrimi- 
nate himself.  Armed  with  this  information  he  made 
the  statements  objected  to,  which  related  mainly  to  an 
attempt  to  explain  where  he  obtained  the  money  he  had 
recently  theretofore  been  spending  and  not  to  the  facts 
immediately  concerning  the  crime.  The  charges  made 
but  not  properly  preserved  for  our  consideration  in 
regard  to  defendant's  statements,  if  prejudicial,  were 
given  under  such  circumstances  as  to  not  constitute 
error, 

II.  Alibi  and  Sufficiency  of  Evidence.— The  jury 
heard  all  of  the  testimony  and  evidently  did  not  be- 
lieve the  witnesses  who  testified  as  to  the  presence  of 
the  defendant  in  the  town  of  Lesterville  during  the 
time  when  all  of  the  circumstances  pointed  to  the  assas- 
sination of  Richard  Mallow. 

The  evidence  in  this  case  was  circumstantial.  It 
was  sufficient  to  meet  the  requirements  of  the  rule  that 
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the  circumstances  proved  must  be  consistent  with  each 
other  and  with  the  hypothesis  that  the  accused  was 
guilty,  and  so  inconsistent  with  any  reasonable  pre- 
sumption of  innocence  as  to  exclude  every  conclusion 
except  that  of  guilt.  While  there  is  no  hard-and- 
fast  rule  upon  which  to  base  a  conclusion  in  cases  de- 
pendent for  their  facts  upon  circumstantial  evidence, 
yet  where,  as  in  this  case,  the  defendant's  innocence  can 
only  be  made  to  rest  upon  an  unreasonable  hypothe- 
sis, and  such  facts  have  been  shown  a^  to  authorize  a 
conclusion  of  guilt,  we  are  not  authorized  in  interfering 
with  the  finding  of  the  jury,  there  not  being  a  total 
failure  of  evidence  or  such  a  chain  of  weak  and  dis- 
connected circumstances  as  to  authorize  an  inference 
that  the  verdict  was  the  result  of  passion,  prejudice  or 
partiality.  We  therefore  decline  to  interfere  with  the 
verdict  of  the  jury.  [State  v.  Concelia,  250  Mo.  411; 
State  V.  Bass,  251  Mo.  107.J 

III.  Challenges  of  Jurors.— It  is  contended  that 
the  trial  court  erred  in  not  sustaining  challenges  to 
jurors  who,  it  was  claimed,  had  talked  with  witnesses 
and  had  therefrom  formed  opinions  as  to  the  guilt  or 
innocence  of  the  defendant.  The  transcript  of  the  rec- 
ord does  not  sustain  this  contention.  None  of  the  facts 
elicited  upon  the  voir  dire  examination  sustain  de- 
fendant's assignment  that  any  juror  had  talked  with 
a  witness  or  was  in  any  manner  biased  or  prejudiced 
against  the  defendant  so  as  to  prevent  the  juror  from 
giving  him  a  fair  trial  under  the  evidence  and  in  ac- 
cordance with  the  law  as  declared  by  the  court.  The 
test  as  to  the  qualification  of  a  juror  is  his  freedom 
from  prejudice  and  his  consequent  ability  to  give  an 
accused  a  fair  and  impartial  trial.  There  is  nothing 
in  this  case  to  indicate  that  any  juror  did  not  possess 
these  necessary  qualifications.  Defendant's  conten- 
tion, therefore,  in  this  regard  is  held  to  be  without 
merit. 
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IV.  Short  Transcript, — ^A  short  form  of  trans- 
cript was  filed  in  this  case ;  the  filing  of  same  is  with- 
out any  authority  of  law  governing  appeals  in  criminal 
cases  and  accomplishes  nothing  in  behalf  of  an  appel- 
lant. We  have  deemed  it  not  inappropriate  to  say  this 
much  in  regard  to  this  procedure  in  an  attempt  to  per- 
fect an  appeal  in  a  criminal  case,  that  our  disapproval 
of  same  may  be  emphasized. 

In  the  absence  of  prejudicial  error,  the  judgment 
of  the  trial  court  is  aflfirmed,  and  it  is  so  ordered.  All 
concur. 


LACLEDE  LAND  &  IMPROVEMENT   COMPANY, 
Appellant,  v.  OWEN  CREASON  et  al. 

Division  Two,  March  30,  1915. 

1.  TAX  DEED:  Prima-Facie  Proof  of  Regularity.  A  tax  deed 
which  on  Its  face  appears  fair  and  sufficient  Is  only  prima-facie 
proof  of  proper  proceedings. 

2.  CONVEYANCE:  Names:  Orvin  Creason  for  Owen  Creason: 
Ancient  Deed.  The  original  Oovemment  patent  dated  In  1859 
granted  the  land  to  Owen  Creason,  and  a  deed  signed  Orvin 
Creason  and  dated  In  1860  conveying  the  land  to  another  was 
offered  In  evidence.  Held,  that,  though  seemingly  a  palpable 
error  In  the  copyist  In  recording  the  Instrument,  In  the  absence 
of  some  showing  beyond  the  bare  record  Itself,  no  conveyance 
can  be  presumed  from  the  mere  single  fact  of  the  antiquity 
of  the  transaction,  and  the  deed  did  not  convey  title  out  of 
Owen  Creason. 

3.  TAX  DEED:  Idem  Sonans:  Judgment  Against  Greason:  Con- 
veyance of  Interest  of  Creason.  A  judgment  against  Owen 
Greason  In  the  tax  suit  will  not  support  a  sheriffs  deed  which 
purports  to  convey  the  Interest  of  Owen  Creason,  although  the 
Government  patent  showed  a  grant  to  Owen  Creason  and  he 
owned  the  land  when  the  judgment  for  taxes  was  rendered. 
"Greason"  Is  not  idem  aonans  with  "Creason,"  and  the  deed  was 
void. 

4.  DEFAULTING  DEFENDANT:  Subsequent  Participation  in 
Case:  Affirmative  Relief.  A  defendant  who  has  been  con- 
structively served  and  who  has  neither  pleaded  nor  appeared, 
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is  ordinarily  not  entitled,  after  judgment  by  default  has  been 
rendered  against  him,  to  take  part  in  the  subsequent  pro- 
ceedings in  the  case,  until  he  has  appeared  and  procured,  upon 
a  timely  and  proper  showing,  a  vacation  of  the  default  against 
him;  except  that,  in  spite  of  the  default  and  in  spite  of  a 
failure  to  have  it  vacated,  he  may  appear  at  the  hearing,  in  an 
inquiry  of  damages,  and  show  facts  in  mitigation  of  damages, 
and,  in  any  case,  may  appear  on  the  question  of  the  taxation  of 
costs.  But  so  long  as  such  default  judgment  stands,  he  cannot 
have  affirmative  relief. 


6.  :  :  :  Quieting  Title  In  Defaulting  De- 
fendant. Where  suit  to  quiet  title  was  brought  against  Owen 
Creason  and  others,  and  Creason  neither  pleaded  nor  appeared, 
but  the  other  defendants  did  appear  and  answer,  and  the  proof 
shows  that  neither  plaintiff  nor  said  other  defendants  have  the 
title,  and  that  it  is  apparently  in  said  Creason,  a  decree  vesting 
the  title  in  said  Creason  cannot  stand.  Having  defaulted,  he 
is  not  entitled  to  affirmative  relief.  The  decree,  in  such  case, 
should  make  a  general  finding  against  plaintiff,  dismiss  his  peti- 
tion and  render  costs  for  defendants,  and  go  no  further. 

Appeal  from  Eeynolds  Circuit  Court. — Hon.  E.  M. 
Bearing,  Judge. 

Bevebsed  and  bemanded  {v/ith  directions). 

J.  B.  Daniel  for  appellant. 

FABIS,  P.  J. — This  is  an  action  brought  by  plain- 
tiff under  section  2535,  Revised  Statutes  1909,  to  deter- 
mine title  to  the  east  half  of  section  18,  in  township  32 
north,  of  range  1  west,  in  Reynolds  county. 

The  petition  is  conventional.  The  record  nowhere 
shows  who  the  defendants  were  other  than  the  respond- 
ent Owen  Creason ;  but  it  does  appear  that  0.  A.  Smith 
and  '*  Sarah  Hunt  Pelton  et  al."  appeared  and  an- 
swered. The  record  does  not  disclose  in  any  manner 
who  the  others  were  answering  jointly  with  defendant 
Sarah  Hunt  Pelton.  It  appears  in  the  record  that  de- 
fendant Owen  Creason  neither  appeared  nor  pleaded, 
hut  that  he  made  default.  Said  Creason  was  duly 
notified  by  publication  in  a  newspaper. 

A  tax  deed  was  offered  by  plaintiff  purporting  to 
convey  the  land  to  one  J.  B.  White,  under  whom  plain- 
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tiff  claims.  This  tax  deed  recites  a  joint  judgment 
against  Owen  Creason,  0.  A.  Smith  and  Anson  Hunt. 
In  the  description  of  the  land  therein  it  is  recited  as 
but  one  tract  and  that  is  designated  *' tract  1"  and  is 
described  as  the  east  half  of  section  18,  township  32, 
range  1  west.  In  the  description  of  the  tracts  of  land 
and  of  the  years  for  which  taxes  thereon  were  found 
to  be  due,  there  likewise  appears  but  one  tract,  which 
is  designated  as  *' tract  1"  and  refers  back  to  the 
'* tract  1''  above  mentioned  and  in  said  deed  described, 
as  we  have  already  set  out.  The  said  sheriff's  deed 
seems  to  be  in  all  respects  fair  and  suflScient  upon  its 
face,  and  no  attack  was  made  thereon  in  the  court  be- 
low, except  an  objection  for  matters  not  appearing 
upon  the  face  thereof  and  matters  for  which  proof  was 
necessary  in  order  to  destroy  the  prima  facie  suffi- 
ciency of  the  deed. 

Defendants  Sarah  Hunt  Pelton  and  0.  A.  Smith 
offered  upon  their  part  the  record  of  a  warranty  deed 
from  Orvin  Creason  to  Lyman  Farleigh,  dated  No- 
vember 6, 1860,  purporting  to  convey  the  whole  of  said 
land  to  said  Farleigh.  Said  defendants  also  offered 
the  original  patent  from  the  United  States  to  Owen 
Creason,  dated  September  1,  1859.  Such  other  con- 
veyances were  offered  as  showed  that  the  title  to  the 
northeast  quarter  and  the  west  half  of  the  southeast 
quarter  of  said  section  18  was  in  one  Anson  Hunt,  and 
the  title  to  the  east  half  of  the  southeast  quarter  of 
said  section  18  was  in  defendant  0.  A.  Smith;  condi- 
tioned of  course  upon  the  sufficiency  of  the  deed  of 
Orvin  Creason  to  convey  the  interest  of  Owen  Creason. 
It  was  further  shown  that  said  Anson  Hunt  died  in 
1898  intestate,  and  that  defendant  Sarah  Hunt  Pelton 
was  one  of  his  heirs  and  that  divers  of  the  deeds  of- 
fered were  found  among  the  papers  of  said  Anson 
Hunt. 

It  is  admitted  in  the  brief  of  appellant,  but  no- 
where shown  in  the  abstract  (which  is  otherwise  in- 


Digitized  by 


Google 


VOL.  264,  OCTOBEE  TERM,  1914.  455 

Land  ft  Improyement  Co.  v.  Creason. 

complete),  that  the  judgment  for  taxes  upon  which  th^ 
sheriff's  deed  was  bottomed,  was  against  *'Owen 
Greason.^' 

The  court  rendered  judgment  against  plaintiff  and 
in  favor  of  Owen  Creason,  affirmatively  finding  that 
Owen  Creason  was  the  owner  of  said  land  and  forever 
quieting  in  him  the  title  thereto,  and  adjudging  that 
neither  plaintiff  nor  defendants,  other  than  said  Crea- 
son, had  any  interest  therein.  The  said  judgment  does 
not  note  a  default  against  Creason,  but  it  fails  to  note 
his  appearance  to  any  of  the  proceedings,  and  the  rec- 
ord before  us  shows  that  he  neither  appeared  nor 
pleaded. 

Such  further  facts  as  are  necessary  will  be  found 
in  the  opinion. 

OPINION. 

The  common  source  of  title  is  Owen  Creason,  to 
whom  the  United  States  conveyed  this  land  by  patent 
in  1859.  Plaintiff's  title  is  bottomed  upon 
a  sheriff's  deed  for  taxes,  which  upon  its 
face  appears  fair  and  sufficient.  But  such  a  deed  is 
only  prima-facie  proof  of  proper  proceedings.  Sub- 
sequently it  appears  proof  came  in  from  defendant's 
side  of  the  case  which  showed  (a)  that  the  judgment 
for  taxes  was  against  Owen  treason  and  not  against 
Owen  Creason,  and  (b)  that  the  suit  for  taxes  was 
against  owners  of  separate  tracts,  each  of  such  owners 
having  no  mutual  interest  in  the  other  tract,  and  that 
there  was  no  separation  of  these  tracts  in  the  proceed- 
ings ;  nor  in  the  sheriff's  deed.  This  last  objection  can 
neither  aid  nor  injure  plaintiff  here  unless  we  hold 
that  the  conveyance  from  Orvin  Creason  to  Lyman 
Farleigh  conveyed  the  title  in  said  lands  of  Owen  Crea- 
son. However  strongly  we  may  suspect  a  fairly  palpa- 
ble error  of  the  copyist  in  recording  this  conveyance, 
it  is  patent  that  absent  showing  beyond  the  bare  rec- 
ord itself,  it  did  not  convey  title  out  of  Owen  Creason. 
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And  on  a  record  as  bare  as  this  is  of  any  other  fact 
or  act  of  those  in  interest,  no  conveyance  can  be  pre- 
sumed from  the  single  fact  of  the  antiquity  of  the 
transaction.  [Brown  v.  Oldham,  123  Mo.  621;  Man- 
ning V.  Coal  Co.,  181  Mo.  1.  c.  372.] 

The  judgment  against  Owen  Greason  cannot  of 
itself  support  a  sheriff's  deed  for  taxes  which  pur- 
ports to  convey  the  interest  of  Owen 

Idem  Sonans.  \.  rm,        •../%.,-.      -.  i 

Creason.  The  sheriff's  deed  was  abso- 
lutely void,  even  if  said  Creason  owned  the  land  when 
the  judgment  for  taxes  was  rendered  against  him, 
unless  Greason  is  idem  sonans  with  Creason,  and  we 
hold  it  is  not  [Myers  v.  DeLisle,  259  Mo.  506  (Myer 
and  Myers) ;  State  v.  Griffie,  118  Mo.  188  (Griffin  and 
Griffie) ;  Graton  v.  Land  and  Lumber  Co.,  189  Mo. 
322  (Graton  and  Grafton) ;  State  v.  Curran,  18  Mo. 
320  (Melvin  and  Melville) ;  Eobson  v.  Thomas,  55  Mo. 
581  (Mathews  and  Mather) ;  State  v.  Brown,  119  Mo. 
527  (Gratz  and  Grolts) ;  Simonson  v.  Polan,  114  Mo. 
176  (Siemson  and  Simonson) ;  People  v.  Fick,  89  Cal. 
114  (Toy  Fong  and  Choy  Fong) ;  29  Cyc.  276.] 

The  view  graphically  expressed  by  Lamm,  J.,  in 
the  case  of  Dixon  v.  Hunter,  204  Mo.  1.  c.  391,  is  appo- 
site: 

*^In  the  first  place,  defendant  was  alone  concerned 
with  that  part  of  the  decree  affecting  him.  He  was 
not  concerned  with  settling  the  title  as  between  the 
two  groups  of  complaining  heirs.  If  he  lost,  the  subse- 
quent proceedings  interested  him  no  more.  It  is  funda- 
mental that  an  appellant  cannot  complain  of  error  un- 
less materially  affecting  the  merits  as  against  him.'* 

Either  of  the  above  views  effectually  puts  the 
plaintiff  out  of  the  case,  but  we  are  confronted  with  a 
serious  dilemma  as  to  the  proper  disposi- 
Defauiting  tion  to  make  of  it  here.  Owen  Creason 
Affirmatrve  ^^^  whom  the  court  found  and  in  whom 
Relief.  the  court  vested  the  title  to  this  land,  and 

in  whom  the  court  quieted  same,  while 
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duly  notified  by  publication,  yet  failed  to  appear  or 
plead  in  any  wise ;  in  short,  he  made  absolute  default. 
In  spite  of  this,  judgment  was  rendered  in  his  favor 
adjudging  him  to  be  the  owner  of  the  land  and  quiet- 
ing the  title  thereof  in  him.  Since  neither  the  heirs 
of  Anson  Hunt  nor  0.  A.  Smith  appealed,  the  concrete 
effect  of  this  judgment  is  to  put  the  title  in  said  Owen 
Creason,  whether  he  wants  it  or  not,  and  arguendo 
whether  he  be  alive  or  dead.  We  do  not  think  this  was 
warranted  upon  the  facts  aud  the  law. 

When  Creason  failed  to  plead  within  the  time  al- 
lowed to  him  by  statute  (saving  to  him  of  course  his 
rights  as  one  constructively  served  to  appear  later  and 
have  the  judgment  set  aside  upon  a  timely  and  proper 
showing),  it  was  the  duty  of  the  court  to  enter  against 
him  an  interlocutory  judgment  by  default  [Sec.  2093, 
B.  S.  1909.]  This  statutory  provision  we  think  abso- 
lutely precluded  the  court  from  granting  to  him,  as  the 
judgment  rendered  does,  affirmative  relief  for  which 
he  had  not  asked,  and  which  in  fact,  he  may  not  de- 
sire. [Senter  v.  Wisconsin  Lumber  Co.,  255  Mo.  590.] 
The  rule  is,  ordinarily,  that  after  making  default  a 
defendant  is  not  entitied  to  take  part  further  in  the 
subsequent  proceedings  in  the  case  (except  as  to  the 
taxation  of  the  costs  and  to  show  facts  in  mitigation  of 
damages,  upon  an  inquiry  as  to  damages),  unless  to 
take  steps  to  vacate  the  default,  until  he  has  procured 
the  vacation  of  such  default.  [Phillips  v.  Bachelder, 
47  Mo.  App.  52;  Davis  v.  Wimberly,  86  Ga.  46;  23  Cyc. 
754.]  Granting  that  upon  the  proof,  the  finding  and 
judgment  should  have  been  against  the  plaintiff,  and 
that  in  so  holding  the  learned  trial  court  was  right 
upon  any  view  which  may  be  taken  of  it;  yet  we  do  not 
think  that  affirmative  relief,  which  decrees  and  quiets 
title  to  land,  may  be  given  by  the  trial  court  to  a  de- 
fendant who  neither  appears  nor  pleads  in  a  case,  out 
being  duly  served  constructively,  makes  absolute  de- 
fault.   This  view  may  not,  we  apprehend  it  will  not. 
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unsnarl  the  tangle  here,  but  it  may  serve  to  prevent 
the  law  from  falling  into  a  tangle. 

It  follows  that  the  judgment  herein  should  be  re- 
versed and  the  case  remanded  with  directions  to  make 
a  general  finding  against  plaintiff,  dismissing  its  peti- 
tion and  in  favor  of  defendants  for  costs,  but  to  refrain 
from  affording  affirmative  relief  to  defendant  Creason, 
who  made  default.  Let  this  be  done.  Walker  and 
BroKm,  J  J.,  concur. 


SOPHIE  POLSKI,  by  Her  Next  Friend,  v.  CITY  OF 
ST.  LOUIS,  ALEXANDER  L.  ROHLFING  and 
JOHN  SCHMIEDEBERa;  CITY  OF  ST.  LOUIS, 

Appellant. 

Division  Two,  March  30,  1915. 

1  APPEAL:  Motion  for  New  Trial:  No  Ataignment  of  Point  Re- 
lied on.  Where  plaintiff  sued  the  city,  a  landlord  and  his  tenant 
for  damages  for  personal  injuries  due  to  the  falling  upon  her 
of  a  rotten  fence  as  she  walked  along  the  sidewalk,  the  city  on 
appeal  will  not  he  heard  to  contend  that  the  verdict  in  favor 
of  the  tenant  released  the  city  from  liahllity,  unless  said  point 
was  made  a  specific  ground  of  its  motion  for  a  new  trial;  and  a 
ground  stated  in  the  motion  that  "the  verdict  is  against  the 
law  and  against  the  law  under  the  evidence,"  or  that  "the  verdict 
in  favor  of  the  tenant  is  against  the  law  and  the  law  under  the 
evidence,"  is  not  sufficient  to  raise  the  point  that  the  verdict 
in  favor  of  the  tenant  released  the  city  from  liahllity.  Besides, 
the  proper  practice  in  such  case  was  for  the  city  to  file  a  motion 
in  the  trial  court  for  Judgment  non  abstante  veredicto. 


:  :   Statute.     Section  1841,  R,  S.  1909,  governs 

motions  for  a  new  trial,  and  requires  them  to  he  specific  Sec- 
tion 2022  does  not  undertake  to  designate  what  the  motion  for  a 
new  trial  shall  contain,  hut  merely  designates  some  of  the 
grounds  for  which  a  new  trial  may  he  granted,  leaving  to  the 
appellate  court  to  determine  by  section  1841  whether  or  not 
the  motion  is  sufficiently  specific  to  call  to  the  attention  of  the 
trial  court  the  errors  it  has  committed. 
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Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  James 
E.  Withrow,  Judge. 

Affirmed. 

William  E.  Baird  and  Robert  Burkham  for  appel- 
lant. 

Taylor  R.  Young  for  respondent. 

BROWN,  J.— While  walking  along  Wash  street  in 
St.  Louis  City  plaintiff  was  injured  by  an  iron  fence 
falling  upon  her.  This  fence  stood  on  the  front  end  of 
a  lot  owned  by  defendant  Rohlfing.  At  the  time  of  the 
injury  the  lot  was  occupied  by  defendant  Schmiedeberg 
as  a  tenant. 

It  is  alleged  in  plaintiff's  petition  that  the  defend- 
ants negligently  permitted  this  fence  to  become  loose 
upon  the  posts  by  which  it  was  supported ;  that  it  was 
insecurely  fastened  to  said  posts  with  rusted  wires; 
that,  by  reason  of  said  condition,  said  fence  was  dan- 
gerous to  pedestrians  passing  along  said  Wash  street ; 
and  that  such  dangerous  condition  of  said  fence  was 
known  to  defendants  in  time  to  have  enabled  them  to 
repair  the  same  and  place  it  in  a  safe  condition  before 
it  fell  and  injured  plaintiff. 

The  tenant,  Schmiedeberg,  was  not  a  party  to 
the  action  when  it  was  originally  instituted,  but,  upon 
the  motion  of  defendant  city,  he  was  made  a  party  de- 
fendant under  the  provisions  of  section  9801,  Revised 
Statutes  1909. 

At  the  trial  the  court  instructed  the  jury  that  it 
could  not  find  a  verdict  against  defendant  Rohlfing 
unless  it  also  found  that  said  Rohlfing  at  the  time  he 
rented  the  premises  to  defendant  Schmiedeberg  agreed 
to  make  all  outside  repairs  thereon.  The  evidence  on 
this  point  was  conflicting. 
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The  trial  resulted  in  a  judgment  against  the  city 
ind  the  landlord  Bohlfing  for  $1500,  and  in  favor  of 
ihe  defendant  Schmiedeberg. 

The  city  alone  appeals  and  in  its  brief  relies  solely 
upon  the  defense  that  the  verdict  in  favor  of  defendant 
Schmiedeberg  released  the  city  from  liability,  citing: 
1  Cooley  on  Torts  (3  Ed.),  p.  254;  4  Dillon  on  Munici- 
pal Corporations  (5  Ed.),  sec.  1728;  Shearman  &  Red- 
field  on  Negligence  (6  Ed.),  sec.  384;  Robbins  v.  Chica- 
go City,  71  U.  S.  657 ;  Independence  v.  Ry.  Co.,  86  Mo. 
App.  585;  and  McGinnis  v.  Railroad,  200  Mo.  347. 

Respondent  in  her  brief  merely  calls  attention  to 
the  fact  that  the  alleged  error  now  urged  by  appellant 
for  reversal  was  not  preserved  in  its  mo- 
Sufnciency  of  ^qj^  fQj.  j^q^  trial;  also  that  appellant's 
New  Trial.  contentions  are  unsound  under  the  rule 
of  law  announced  in  the  following  cases : 
Badgley  v.  St.  Louis,  149  Mo.  122 ;  and  Noble  v.  Kan- 
sas City,  95  Mo.  App.  167. 

Before  considering  the  alleged  error  relied  upon 
by  appellant  we  will  ascertain  if  said  error  was  called 
to  the  attention  of  the  trial  judge  by  motion  for  new 
trial.    Appellant's  motion  for  new  trial  is  as  follows: 

'^That  the  verdict  of  the  jury  herein  is  against 
the  evidence  and  against  the  weight  of  the  evidence ; 

''That  said  verdict  is  against  the  law  and  against 
the  law  under  the  evidence ; 

''That  the  verdict  of  the  jury,  in  favor  of  the  de- 
fendant John  Schmiedeberg  is  against  the  evidence  and 
against  the  weight  of  the  evidence ; 

"That  the  verdict  of  the  jury,  in  favor  of  the  de- 
fendant John  Schmiedeberg  is  against  the  law  and  the 
law  under  the  evidence ; 

"That  said  verdict  is  excessive  under  the  law  and 
the  evidence; 

"That  the  court  erred  in  admitting  incompetent, 
irrelevant  and  imimaterial  evidence,  offered  by  the 
plaintiff,  over  the  objections  of  this  defendant; 
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**That  the  court  erred  in  excluding  relevant,  ma- 
terial and  competent  evidence  offered  by  this  defend- 
ant; 

''That  the  court  erred  in  its  instructions  to  the 
jury,  given  at  the  request  of  the  plaintiff,  against  the 
objections  of  this  defendant; 

''That  the  court  erred  in  refusing  instructions  to 
the  jury  as  requested  by  this  defendant ; 

"That  the  court  erred  in  its  instructions,  given  of 
the  court's  own  motion,  and  against  the  objections  of 
this  defendant." 

Under  the  law  of  this  State  (Sec.  1841,  R.  S.  1909), 
all  motions  must  be  specific,  t  Carver  v.  Thornhill,  53 
Mo.  283, 1.  c.  286;  Sweet  v.  Maupin,  65  Mo.  1.  c.  68.] 

The  provisions  of  section  1841,  supra,  govern  mo- 
tions for  new  trial.  Section  2022,  Revised  Statutes 
1909,  does  not  undertake  to  designate  what  the  motion 
for  new  trial  shall  contain.  Said  last-named  section 
merely  designates  some  of  the  grounds  for  which  a 
new  trial  may  be  granted,  leaving  us  to  determine  by 
another  section  of  the  Code  (section  1841,  supra) 
whether  or  not  the  motion  for  new  trial  is  sufliciently 
specific  to  call  to  the  attention  of  the  trial  court  the 
errors  which  it  committed. 

In  harmony  with  this  view  it  was  ruled  by  this 
court  in  Bridge  &  Iron  Co.  v.  Brewing  Association, 
129  Mo.  343, 1.  c.  353,  that  an  assignment  of  error  in  a 
motion  for  new  trial  that  "the  court  erred  in  granting 
improper  instructions  asked  for  by  defendant,''  and 
also  "erred  in  refusing  proper  instructions  asked  for 
by  plaintiff"  did  not  embrace  an  instruction  given  by 
the  court  of  its  own  motion. 

In  Sweet  v.  Maupin,  65  Mo.  65, 1.  c.  68,  it  was  held 
that  a  motion  for  new  trial  which  specified  that  "the 
verdict  of  the  jury  is  not  warranted  by  the  issues  in 
the  case  and  is  incorrect  and  informal"  was  not  suflBlci- 
ent  to  call  attention  to  the  fact  that  the  jury  had  re- 
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turned  a  general  verdict  when  they  should  have  found 
a  verdict  on  each  count  in  the  petition. 

In  State  v.  James,  alias  Jim,  Scott,  214  Mo.  257, 
1.  c.  261,  it  was  held  that  a  motion  for  new  trial  which 
merely  recited  that  ^Hhe  verdict  of  the  jury  is  agamst 
the  law^'  was  too  indefinite  to  indicate  *' wherein  the 
verdict  infringes  upon  the  law,^'  and  therefore  insuffici- 
ent to  warrant  the  granting  of  a  new  trial. 

In  the  recent  case  of  Maplegreen  Co.  v.  Trust  Co., 
237  Mo.  350, 1.  c.  363,  in  speaking  for  this  court  In  Banc, 
Lamm,  C.  J.,  said : 

**The  office  of  a  motion  for  a  new  trial  is  to  gather 
together  those  rulings  complained  of  as  erroneous  and 
solemnly  and  formally  present  them,  one  by  one,  in 
black  and  white,  to  the  judge,  in  order  that  he  have 
a  last  chance  to  correct  his  own  errors  without  the 
delay,  expense  or  other  hardships  of  an  appeal.  This, 
on  the  theory  that  even  a  judge  is  entitled  to  a  last 
chance — a,  locus  poenitentiae.^^ 

In  State  v.  Sydnor  and  Foster,  253  Mo.  375, 1.  c. 
380,  it  was  ruled  that  a  motion  for  new  trial  which 
contained  the  averment  that  **the  court  failed  to  in- 
struct the  jury  on  all  the  law  of  the  case''  was  insuf- 
ficient to  call  attention  to  any  point  of  law  upon  which 
the  court  had  omitted  to  instruct. 

The  sam»e  construction  seems  to  have  been  placed 
upon  the  law  by  the  St.  Louis  Court  of  Appeals  in  Hup- 
pert  V.  Weisgerber,  25  Mo.  App.  95,  1.  c.  101 ;  and  by 
the  Kansas  City  Court  of  Appeals  in  Vanstone  v. 
Goodwin,  42  Mo.  App.  39, 1.  c.  49,  and  in  Alexander  v. 
Grand  Ave.  Ry.  Co.,  54  Mo.  App.  66, 1.  c.  70. 

It  will  be  seen  that  the  motion  for  new  trial  con- 
tains no  specification  that  the  verdict  in  favor  of  de- 
fendant Schmiedeberg  released  the  defendant  city  from 
liability  (the  only  point  upon  which  said  city  relies  for 
reversal). 

It  would  seem  that  if  the  position  which  the  ap- 
pellant city  asserts  in  this  court  is  correct  it  became 
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the  duty  of  the  circuit  court  to  enter  a  judgment  in 
favor  of  appellant  non  obstante  veredicto,  but  it  failed 
to  move  the  court  to  enter  any  such  judgment,  and 
failed  to  inform  the  trial  court  in  its  motion  for  new 
trial  of  the  only  contention  which  it  represents  on 
this  appeal. 

Under  the  statute  we  are  expressly  forbidden  to 
review  errors  which  were  not  passed  upon  by  the  trial 
court  [Sec.  2081,  R.  S.  1909.]  It  is  apparent,  under 
the  statutes  and  adjudicated  cases  hereinbefore  cited, 
that  when  a  litigant  is  unable  within  four  days  after 
the  trial  to  locate  errors  of  which  he  complains  so  as  to 
designate  them  in  his  motion  for  new  trial,  he  should 
not  appeal.  Going  outside  the  issues  determined  by 
the  trial  court  for  an  excuse  to  demand  the  reversal 
of  a  judgment  would  seem  to  be  prima-facie  evidence 
that  the  appeal  is  so  frivolous  as  to  justify  the  taxa- 
tion of  the  penalty  provided  by  section  2084,  Revised 
Statutes  1909.  However,  we  do  not  decide  whether 
it  should  be  taxed  in  this  case. 

It  is  unnecessary  to  consider  the  issue  upon  which 
the  appellant  now  relies  for  reversal,  because  no  such 
issue  was  sufficiently  presented  to  the  trial  court.  The 
judgment  is  aflBirmed.  Faris,  P.  J.,  and  Walker,  J., 
concur. 


SAMUEL  J.  CASE  et  al.  v.  ELLA  GARLAND, 
Appellant. 

Division  Two,  March  30,  1915. 

.  ABSTRACT:  Record  Proper:  No  Showing  of  Motion  for  New 
Trial:  Appeiiate  Review.  If  the  abstract  of  the  record  proper 
falls  to  show  the  filing  of  a  motion  for  a  new  trial,  appellate 
review  must  be  limited  to  the  record  proper,  and  that  Is  true 
even  though  what  purports  to  be  the  abstract  of  the  bill  of  ex- 
ceptions does  show  that  a  motion  for  a  new  trial  was  filed. 
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2.   :  :  :  :  Rule  32.    Rule  32  of  the 


Supreme  Court,  providing  that  an  appellant  who  files  a  cer- 
tified copy  of  the  order  granting  an  appeal  need  not  abstract 
the  record  entries  showing  the  steps  taken  below  to  perfect  his 
appeal,  does  not  make  it  unnecessary  to  show  in  the  abstract 
of  the  record  proper  that  a  motion  for  a  new  trial  was  filed. 
The  filing  of  a  motion  for  a  new  trial  is  not  a  necessary  step 
to  perfect  an  appeal 

Appeal  from  Buchanan  Circuit  Court. — Hon.  W.  H. 
Haynes,  Judge. 

Affirmed. 

P.  C.  Breit  and  Booker  S  Willia/nis  for  appellant. 
Edimn  L.  Moore  for  respondents. 

WILLIAMS,.  C. — This  is  a  suit  in  ejectment  ta 
recover  the  possession  of  lot  3  in  block  30  in  the  city 
of  Savannah,  Missouri.  Judgment  below  was  in  favor 
of  some  of  the  plaintiffs  and  defendant  has  appealed. 

Eespondents  contend  that  the  appellate  review 
must  be  limited  to  the  record  proper.  Upon  exami- 
nation, we  find  that  the  abstract  of  the  record  proper 
fails  to  show  that  a  motion  for  a  new  trial  was  filed 
within  four  days  after  the  trial.  In  fact  the  abstract 
of  the  record  proper  fails  to  state 
Abstract:  No  that  a  motion  for  a  new  trial  was  filed 

forHt^Tril^^^''''  at  any  time.  That  portion  of  the  ab- 
Record  Proper.  stract  known  as  the  bill  of  exceptions 
does  state  that  a  motion  for  a 
new  trial  was  filed.  But  it  has  been  held  by  a  long 
line  of  cases  in  this  State  that  such  a  showing  is  insuflB- 
cient.  Discussing  this  identical  point  in  the  recent  case 
of  Dalton  v.  Eegister  &  Co.,  248  Mo.  150,  Gbaves,  J., 
speaking  for  the  court,  said:  ^* These  cases  are  of  such 
long  standing  and  so  numerous  that  the  lawyers  of  the 
State  must  abide  by  them;  and  so  consistent  is  the 
ruling  that  we  shall  not  further  restate  the  rule,  other" 
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than  to  state  that  under  these  we  have  held  that  the 
abstract  of  the  record  proper,  as  distinguished  from  the 
abstract  of  the  bill  of  exceptions,  must  show  the  filing 
and  overruling  of  a  motion  for  new  trial.  And  if  it 
does  not  so  show,  then  we  have  only  the  record  proper 
before  us  for  consideration.'' 

Appellant  contends  that  the  abstract  is  suflScient 
under  Rule  32  of  this  court.  But  appellant  cannot  in- 
^  .    ««        voke  the  aid  of  the  above  rule  in  the  present 

Rule  32. 

case  for  two  reasons,  viz.:  (1)  Rule  32  has 
to  do  only  with  record  entries  showing  the  necessary 
steps  in  perfecting  the  appeal,  such  as  the  filing  of  an 
aflSdavit  for  an  appeal,  order  granting  an  appeal,  and 
the  record  entries  concerning  the  leave  to  file  and 
the  filing  of  bills  of  exceptions.  It  cannot  be  said  that 
the  filing  of  a  motion  for  a  new  trial  is  a  necessary  step 
to  perfect  an  appeal,  because  an  appeal  may  be  taken 
even  when  a  motion  for  new  trial  has  not  been  filed. 
And  when  a  motion  for  new  trial  is  filed  'Hhe  steps  to 
perfect  an  appeaP'  are  not  taken  until  the  motion  is 
passed  upon  and  is  out  of  the  way.  (2)  Even  though 
it  should  be  conceded,  arguendo,  that  Rule  32  applied 
to  the  situation  here,  it  would  be  of  no  avail  in  the 
present  case,  this  because  the  present  abstract  does  not 
even  undertake  to  comply  and  does  not  comply  with 
that  rule. 

It  therefore  follows  that  our  consideration  of  the 
case  must  be  limited  to  a  review  of  the  record  proper. 
Upon  examination,  we  find  the  record  proper  to  be  free 
from  error.  The  judgment  is  affirmed.  Roy,  C,  con- 
curs. 

PER  CURIAM.— The  foregoing  opinion  of 
Williams,  C,  is  adopted  as  the  opinion  of  the  court. 
All  the  judges  concur. 
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HENRY  p.  p.  BROWN  et  al.,  Appellants,  v. 
WILLIAM  A.  HOWARD  et  al. 

Division  Twoy  March  30,  1915. 

1.  TENANCY  IN  COMMON:  Purchase  of  Outstanding  Title: 
Election.  A  tenant  in  common  who  has  elected  to  repudiate  any 
share  in  an  outstanding  title  acquired  by  a  cotenant  is  bound  by 
that  election  and  cannot  afterward  assert  rights  inconsistent 
therewith. 


2.   :  :  :   Assertion  of  Inconsistent  Rights. 

Even  though  it  be  conceded  that  when  the  husband  of  a  tenant 
in  common  buys  an  outstanding  title  he  holds  the  title  in  trust 
for  the  cotenants,  yet  where  an  heir,  in  a  prior  suit  concerning 
lands  included  in  his  decedent's  estate,  has  claimed  adversely 
to  the  outstanding  title  which  the  husband  of  another  heir  had 
bought  in,  he  will  not  be  heard  in  a  subsequent  suit  to  assert 
an  interest  in  the  title  held  by  the  husband. 

3.  TRUSTS:  Repudiation:  Subsequent  Attempt  to  Enforce.  After 
having  repudiated  a  trust  agreement  concerning  land  by  claim- 
ing outside  of  and  adverse  to  its  terms  in  one  action,  a  party 
cannot  in  a  subsequent  action  assert  an  interest  thereunder. 

Appeal  from  Buchanan  Circuit  Court. — Hon.  W.  K. 
Amick,  Judge. 

Affirmed. 

C.  W.  Meyer  for  appellants. 

(1)  The  trust  agreement  pleaded  and  proved  by 
plaintiffs  is  valid  and  binding:  (a)  Because  of  the 
decisions  in  Howard  v.  Brown,  197  Mo.  36  and  52. 
(b)  Because  nothing  has  been  shown  that  cancels, 
destroys  or  abrogates  it.  (c)  It  is  not  pretended  that 
it  has  been  carried  out.  (d)  There  is  no  provision 
in  it  requiring  any  of  the  parties  to  quitclaim  their 
interest  to  anyone  except  on  agreement  and  written 
request,  and  no  such  written  request  or  agreement  was 
^hown.     (2)     Eespondents  are  estopped  from  setting 
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up  any  repudiation  or  abrogation  of  this  agreement 
because:  (a)  They  pleaded  and  relied  on  said  agree- 
ment in  Howard  v.  Brown,  (b)  They  cannot  be  per- 
mitted now  to  take  a  position  inconsistent  with  that 
which  they  took  in  the  case  just  mentioned.  Green  v. 
St.  Louis,  106  Mo.  454;  Coney  v.  Laird,  153  Mo.  408; 
Kennedy  v.  Bambrick,  20  Mo.  App.  257.  (c)  It  is  not 
claimed  by  respondents  that  any  acts  or  words  of  re- 
pudiation were  done  or  said  since  1903,  the  time  when 
the  cases  of  Howard  v.  Brown,  were  instituted,  (d) 
There  is  no  evidence  of  attempted  or  alleged  repudia- 
tion since  1903,  the  year  when  William  A.  Howard  spe- 
cifically pleaded  it.  (e)  Respondents  themselves  ac- 
knowledged a  copy  of  it,  June  20,  1900,  and  soon  after- 
ward filed  it  for  record.  (3)  Respondent  William  A. 
Howard,  by  the  purchase  of  the  property  mentioned 
in  said  trust  agreement  at  trustee's  sale,  became  trus- 
tee of  a  resulting  trust,  and  a  resulting  trust  was 
thereby  created  in  favor  of  the  parties  and  beneficiaries 
of  said  trust  agreement  in  conformity  with  its  terms 
and  provisions.  (4)  The  trust  agreement  having  been 
held  valid  as  to  the  avenue  property  in  Howard  v. 
Brown,  supra,  the  same  reasons,  facts  and  principles 
must  make  it  valid  as  to  the  Market  Square  property . 

William  E.  Stringfellow  for  respondents. 

(1)  The  question  whether  the  trust  agreement 
was  alive  or  dead  at  the  time  the  property  was  pur- 
chased by  William  A.  Howard  not  having  been  in  con- 
troversy in  the  former  suits,  was  not  adjudicated  in  the 
former  suits  and  was  a  proper  subject  of  inquiry  in  the 
case  at  bar.  Baker  v.  Lane,  137  Mo.  682;  Gwin  v. 
Waggoner,  116  Mo.  143;  Garrett  v.  Greenwell,  92  Mo. 
120 ;  Spradling  v.  Conway,  51  Mo.  51 ;  Dickey  v.  Heim, 
48  Mo.  App.  114;  Winhim  v,  Kline,  77  Mo.  App.  36; 
23  Cyc.  1311.  (2)  There  is  no  evidence  in  this  case  to 
justify  the  declaration  of  a  resulting  trust.    Evidence 
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to  establish  a  resulting  trust  must  be  so  clear,  strong 
and  unequivocal  as  to  remove  from  the  mind  of  the 
chancellor  every  reasonable  doubt  as  to  the  existence 
of  the  trust.  Reed  v.  Sperry,  193  Mo.  167 ;  Burdett  v. 
May,  100  Mo.  13. 

ROT,  C— This  is  a  suit  begun  September  15, 1909, 
to  compel  an  accounting  by  the  defendant  William  A. 
Howard  as  trustee  of  real  estate.  The  finding  and  judg- 
ment were  for  defendants  and  the  plaintiffs  have  ap- 
pealed. 

George  W.  Brown  died  in  1875  the  owner  of  the 
east  20  feet  of  lot  1  and  the  east  20  feet  of  the  south 
16  feet  of  lot  2  in  block  30  in  the  city  of  St.  Joseph, 
on  which  there  was  an  old  two-story  business  house. 
It  is  hereafter  called  the  Market  Square  property.  He 
also  owned  lots  4,  5,  6  and  7  in  block  1  in  Landis  & 
Hull's  addition  to  said  city.  The  Market  Square  prop- 
erty was  encumbered  for  $3000  at  10  per  cent.  He 
left  a  will  which  was  admitted  to  probate  and  read 
in  evidence,  but  it  in  no  way  affects  the  issues  herein. 
For  convenience  we  shall  consider  the  case  as  though  he 
died  intestate.  After  the  death  of  George  W.  Brown 
the  incumbrance  on  the  Market  Square  property  was 
foreclosed  by  suit  against  the  heirs  of  Bf own  and  the 
property  sold  under  that  proceeding  to  Parmelia  J. 
Brown,  a  daughter  of  the  deceased,  on  March  11,  1875. 

On  September  10,  1888,  Silas  Woodson  acquired 
the  title  to  said  lots  4,  5,  6  and  7  at  a  sale  under  a  pro- 
ceeding against  the  widow  and  heirs  of  George  W. 
Brown,  foreclosing  the  lien  of  a  special  tax  bill  for 
street  improvements,  and  on  September  25  following 
Woodson  conveyed  the  lots  to  Parmelia  J.  Brown,  who 
executed  a  deed  of  trust  to  Hoagland  on  the  Market 
Square  property  to  secure  $3000  at  9  per  cent,  and 
another  to  the  same  party  on  lots  5,  6  and  7  to  secure 
$1160  at  8  per  cent.  She  died  in  1896,  intestate  and 
without  issue.    Her  heirs  were  her  mother,  Mary  A, 
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Brown,  her  brother,  the  plaintiff  Henry  P,  P.  Brown, 
her  sisters,  Evelyn  Knapp  and  Ellen  Howard,  wife  of 
her  codefendant  herein,  and  her  nephew  Paul  Floyd, 
only  heir  of  a  deceased  sister  of  Parmelia  J.  Brown. 
Demands  amounting  to  $1010.49  were  allowed 
against  the  estate  of  Parmelia  J.  Brown,  of  which 
$912.65  was  held  by  the  defendant  William  A.  Howard. 
There  were  no  personal  assets  in  the  estate.  The 
probate  court  made  an  order  to  sell  all  the  real  estate 
to  pay  debts.  Under  that  order  all  the  property  ex- 
cept said  lot  4  was  sold  and  conveyed  to  C.  A.  Shoup, 
who  paid  $110  for  the  Market  Spuare  property,  and  the 
sanue  amounts  for  lots  5,  6  and  7,  all  subject  to  the 
incumbrances.  Following  that  sale,  most  of  the  heirs 
consulted  together  for  the  purpose  of  setting  aside 
the  sale  to  Shoup  and  saving  the  property  as  far  as 
possible  to  the  heirs.  In  those  negotiations  Henry  P.  P. 
Brown  claimed  that  there  were  defects  in  the  publica- 
tion of  notice  against  him  in  the  various  proceedings 
under  which  his  sister  claimed  title  to  the  property, 
and  that,  by  reason  of  those  defects,  she  had  never 
acquired  the  interest  inherited  by  him  from  his  father. 
As  a  result  of  those  negotiations  all  those  heirs  except 
Mary  A.  Brown  and  Paul  Floyd  became  parties  to  the 
agreement  of  December  19,  1899,  which  is  set  out  in 
haec  verba  in  Howard  v.  Brown,  197  Mo.  1.  c.  42  et  seq. 
That  agreement  provided  that  John  Q-.  Howard  (a 
brother  of  William  A.)  should  take  title  to  the  prop- 
erty from  Shoup  and  hold  it  in  that  trust  for  said 
heirs  and  sell  it  on  their  written  request;  that  the 
proceeds  should  be  applied,  first,  to  the  payment  of 
the  incumbrances,  then  to  the  payment  of  William  A. 
Howard's  demands  against  Parmelia 's  estate,  the  ex- 
pense of  tax  deed  to  Mrs.  Grace  Brown  (the  wife  of 
Henry  P.  P.),  and  the  expense  of  getting  deed  from 
Shoup,  including  the  expense  of  contesting  the  sale, 
and  attorney's  fees. 
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It  was  thereby  provided  that  the  surplus  after 
such  payments  was  to  be  divided  among  the  heirs, 
Henry  receiving  one-eleventh  of  said  surplus  in  excess 
of  what  the  others  were  to  get.  While  it  was  not  so 
stated  in  the  agreement,  said  extra  allowance  was 
made  to  Henry  by  reason  of  the  fact  that  he  claimed 
as  above  stated  that  his  sister  had  never  acquired  his 
interest  in  the  property. 

Soon  after  the  making  of  that  contract,  John  G. 
Howard  acquired  the  title  of  Shoup,  which  did  not 
include  lot  4.  The  deed  from  Shoup  to  John  G.  Howard 
did  not  designate  him  as  trustee,  but  purported  to  be 
a  simple  conveyance  of  the  legal  title  to  him. 

As  near  as  can  be  ascertained  from  the  evidence, 
defendant  William  A.  Howard  paid  $335  and  Henry 
P.  P.  Brown  paid  $75  to  procure  the  deed  from  Shoup 
to  John  G.  Howard. 

On  April  21,  1900,  Henry  P.  P.  Brown  and  wife, 
Evelyn  Knapp  and  Mary  A.  Brown  brought  suit  against 
John  Howard  and  Ellen  Howard  charging  that,  in  vio- 
lation of  said  agreement,  John  G.  Howard  had  taken 
the  title  in  his  own  name  and  not  as  trus- 
tee, and  seeking  to  have  the  title  vested  in 
the  plaintiffs  in  that  suit.  That  suit  was  dis- 
missed by  the  plaintiffs  therein  on  June  16,  1900. 
John  G.  Howard  testified  in  this  suit  that  after  that 
suit  was  brought  he  talked  with  Henry  Brown  about 
it,  and  that  Henry  said,  **Well,  Mr.  Howard,  I  find 
no  fault  with  anything  you  have  done,  but  I  have  been 
consulting  a  lawyer,  and  I  have  made  up  my  mind  that 
my  little  one-eleventh  share  in  that  estate  is  worth 
more  than  I  will  get  out  of  it  any  other  way,  and  I 
am  not  going  to  do  what  I  agreed  to  do  with  you  and 
I  am  going  to  have  you  deed  the  place  back  to  the 
Brown  heirs.''  Both  John  G.  Howard  and  William 
A.  Howard  testified  that  they  made  an  effort  to  secure 
an  extension  of  the  loans  on  the  land  at  a  cheaper 
rate  of  interest  and  were  not  able  to  do  so  because 


Digitized  by 


Google 


VOL.  264,  OCTOBEE  TEEM,  1914.  471 

Brown  v.  Howard. 

Hoagland  had  heard  that  Henry  Brown  was  making 
claim  to  an  outstanding  interest  in  the  land,  and  would 
not  extend  the  loan  unless  Henry  would  release  such 
outstanding  interest,  which  Henry  refused  to  do. 

On  June  17,  1901,  in  some  litigation  between  the 
parties,  the  nature  and  result  of  which  are  not  herein 
disclosed,  the  deposition  of  Henry  P.  P.  Brown  was 
taken  and  read  in  evidence  in  this  case,  in  which  the 
following  occurred: 

**Q.  Did  Mr.  John  G.  Howard  ever  ask  you  to 
sign  a  quitclaim  deed  pursuant  to  the  agreement  of 
this  contract  for  the  purpose  of  trying  to  procure  a 
loan?  A.  No,  I  never  had  any  contract.  He  asked 
me  to  give  them  one. 

**Q.  Did  he  ever  ask  you  to  give  him  a  quitclaim 
in  order  to  fix  up  this  title  to  try  and  borrow  money 
at  a  lower  rate  of  interest  than  they  were  paying  Mr* 
Hoagland!  A.  Yes,  he  asked  me  to  give  him  a  quit- 
claim. 

**Q.  What  was  you  answer!  A.  That  if  I  wanted 
to  borrow  any  money  on  it,  I  could  mortgage  my  own 
interest. 

**Q.  Did  Mr.  Howard  at  that  tiuDe  tell  you  that 
unless  they  fixed  up  the  title,  Mr.  Hoagland  would  sell 
it  out!  A.  No,  he  did  not.  He  told  me  they  would 
show  Mr.  Hoagland. 

*'Q.  Which  was  talking!  A.  William  A.  and 
John  G.  Howard. 

**Q.  What  did  you  tell  then!  A.  I  told  them 
there  was  nothing  against  my  property  and  that  I 
could  mortgage  my  own  property  if  I  wanted  to.  I 
did  not  want  to  give  it  away.'' 

On  May  24,  1900,  Hoagland  foreclosed  his  deeds 
of  trust  by  having  sales  made  by  the  trustee,  and  Wil- 
liam A.  Howard  became  the  purchaser  of  the  Market 
Square  property  for  $3215,  and  of  said  lots  5,  6  and  7 
for  $1530,  and  received  the  trustee's  deeds  therefor. 
On  May  20,  1902,  William  A.  Howard  acquired  title 
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to  said  lot  4  at  a  sale  by  the  administrator  of  Parmelia 
J.  Brown's  estate  for  $200. 

The  defendant  in  the  deposition  above  mentioned 
testified  in  effect  that  the  Market  Square  property  was 
sold  to  Shoup  for  its  full  value. 

The  evidence  of  several  real  estate  men  who  tes- 
tified for  defendants  tended  to  show  that  defendant 
William  A.  Howard  paid  full  value  for  lots  5,  6  and  7. 

Defendant  Henry  P.  P.  Brown  in  his  deposition 
claimed  that  lots  5,  6  and  7  were  worth  much  more 
than  was  paid  for  them  by  William  A.  Howard,  but 
he  said  that  they  were  appraised  for  sale  by  the  ad- 
ministrator at  $20  a  foot  It  appears  from  the  evi- 
dence that  the  lots  had  a  frontage  of  25  feet  each. 

A  short  time  after  his  purchase  of  the  outstanding 
titles  to  the  property,  William  A.  Howard  began  two 
suits  against  Henry  P.  P.  Brown,  one  to  quiet  title 
to  said  lot  4,  decided  by  this  court  June  19,  1906,  re- 
ported in  197  Mo.  36;  and  the  other  to  quiet  title 
to  said  lots  5,  6  and  7,  which  is  reported  in  197  Mo. 
52.  Those  cases  as  thus  reported  were  read  in  evi- 
dence in  this  case  by  the  plaintiffs,  and  reference  is 
here  made  to  them  for  the  facts  contained  in  them  and 
for  the  result  therein  reached. 

The  answer  in  this  suit  states  that  prior  to  the 
purchase  of  the  land  by  William  A.  Howard,  Henry  P. 
P.  Brown  had  repudiated  said  trust  agreement  and 
claimed  an  outstanding  interest  in  the  land.  It  also 
alleges  the  expenditure  of  large  sums  by  defendant  for 
repairs  and  insurance  on  the  property. 

The  evidence  for  defendant  shows  that  William  A. 
Howard  paid  about  $900  for  repairs  on  the  Market 
Square  property.  The  evidence  for  the  plaintiff  was 
that  such  repairs  did  not  exceed  about  $400. 

The  reply  herein  contains  the  following: 

**For  further  reply  plaintiffs  state  that  William 
A.  Howard,  defendant  herein,  did  on  the  25th  day  of 
June,  1903,  file  a  reply  in  each  of  two  causes  of  action 
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instituted  by  him  in  the  circuit  court  of  Buchanan 
county,  Missouri,  against  Henry  P.  P.  Brown  and 
Grace  Brown,  plaintiffs  herein,  entitled  and  numbered 
12312  and  12313  respectively;  that  said  defendant, 
William  A.  Howard,  set  up  in  said  replies  the  trust 
agreement  pleaded  in  plaintiff  ^s  petition  and  made  said 
trust  agreement  a  part  of  said  replies ;  that  defendant, 
William  A.  Howard,  in  the  suits  aforesaid,  treated  said 
trust  agreement  as  a  valid  subsisting  contract ;  that  evi- 
dence was  introduced  by  said  defendant,  William  A. 
Howard,  in  said  suits  regarding  the  execution,  force 
and  effect  of  said  contract  and  the  circumstances  under 
which  it  was  made ;  that  defendant,  William  A.  Howard, 
asserted  his  rights  thereunder  and  accepted  the  benefits 
of  said  contract ;  that  all  this  occurred  long  subsequent 
to  the  time  defendants  allege  plaintiffs  repudiated  said 
trust  agreement  and  that  defendants  are  estopped  to 
deny  or  repudiate  said  trust  agreement  or  to  maintain 
that  plaintiffs  repudiated  said  contract.'^ 

There  are  many  questions  raised  by  the  briefs  of 

counsel  in  this  case,  but  it  is  only  necessary  to  decide 

one  point.    We  will  concede,  with- 

pSrchaw'of^'"'"''"'  ^^*  deciding,  that  the  husband  of  a 
Outstanding  Title:  cotenant  who  buys  an  outstanding 
of ^n^oniutrnrmght.  title  holds  that  title  for  the  benefit 
of  those  cotenants  who  elect  within 
a  reasonable  time  to  pay  their  part  of  the  cost  of  acquir- 
ing such  title.  After  the  acquisition  of  the  outstanding 
title  by  William  A.  Howard  the  parties  to  the  trust 
agreement  were  driven  to  their  election  within  a  rea- 
sonable time  either  to  adopt  the  purchase  made  by  him 
and  contribute  their  portion  of  the  expense  of  such 
purchase,  or  to  repudiate  such  purchase.  [Freeman 
on  Cot.  and  Par.,  sec.  154;  38  Cyc.  40;  17  Am.  & 
Eng.  Ency.  Law,  p.  679;  Nalle  v.  Parks,  173  Mo.  1.  c. 
626.] 

The  reports  of  the  cases  in  197  Mo.,  pages  36  and 
52,  to  which  reference  is  above  made,  were  made  a  part 
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of  this  case  by  the  pleadings  and  evi- 
Repudiation  of  ^^^^^'  From  them  it  appears  that  in 
Trust.  those  cases  Henry  P.  P.  Brown  claimed 

title  outside  of  and  adverse  to  the  trust 
agreement  and  adverse  to  the  title  purchased  by  Wil- 
liam A.  Howard.  Such  conduct  certainly  amounted  to 
an  election  not  to  claim  any  interest  in  the  title  pur- 
chased by  William  A.  Howard.  That  election  once 
made  is  final.  The  Cyclopedia  of  Law  and  Procedure, 
vol.  15,  p.  262,  says : 

**An  election  once  made,  with  knowledge  of  the 
facts,  between  coexisting  remedial  rights  which  are  in- 
consistent is  irrevocable  and  conclusive,  irrespective  of 
intent,  and  constitutes  an  absolute  bar  to  any  action, 
suit  or  proceeding  based  upon  a  remedial  right  in- 
cgnsistent  with  that  asserted  by  the  election,  or  to  the 
maintenance  of  a  defense  founded  on  such  inconsistent 
right." 

Appellants  contend  that  in  the  former  cases  be- 
tween the  same  parties  above  alluded  to  the  validity  of 
the  trust  agreement  was  adjudicated  and  establbhed. 
Those  opinions  of  this  court  on  that  point  are  free  from 
uncertainty.  They  establish  the  fact  that  such  agree- 
ment was  executed,  but  they  expressly  refrain  from 
deciding  what  if  any  rights  or  obligations  existed  be- 
tween the  parties  under  that  contract  at  the  time  of  the 
trial  of  those  cases.  We  are  now  deciding  that  point 
for  the  first  time,  and  we  hold  that  by  his  contention 
made  in  the  former  cases  Henry  P.  P.  Brown  made  a 
final  and  irrevocable  election  which  precludes  him  from 
any  right  to  participate  in  the  title  purchased  by  Wil- 
liam A.  Howard. 

The  judgment  is  afl6rmed.    Williams,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Boi, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 
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ALBERT  COLLINS  v.  MAX  ANDRLAJ^O, 
Appellant. 

Division  Two,  March  30,  1915. 

EJECTMENT:  Description  of  Land.  The  petition  in  ejectment 
must  de8cril)e  the  land  so  definitely  that  the  officer  who  executes 
the  writ  of  possession  will  know  to  what  land  plaintiff  is  en- 
titled. 


2.   :  :   Insufficiency  Cured  by  Statute  of  Jeofails. 

The  Statute  of  Jeofails  will  not  cure  a  defective  description  in 
a  petition  in  ejectment  so  lacking  in  certainty  as  not  to  describe 
comprehensively  any  land,  even  though  an  attack  on  its  suf- 
ficiency is  not  made  until  after  judgment  for  plaintiff. 

3.   : :  :  Tills  Case.    A  petition  in  ejectment 

alleging  plaintiff  is  the  owner  of  ''Lot  23  and  the  east  ten  feet 
of  Lot  22"  in  a  certain  block  and  city,  and  that  "defendant 
entered  into  said  premises  and  took  possession  of  a  strip  off 
of  the  N.  50  feet  of  the  west  eighteen  inches  of  same,"  is  too 
uncertain  to  support  a  judgment,  it  being  impossible  to  say  to 
what  the  word  "same"  refers,  or  from  which  lot  the  "same" 
is  to  be  taken,  or  the  width  of  the  strip  which  is  to  be  carved 
"off  of  the  N.  50  feet  of  the  west  eighteen  inches  of  same";  nor, 
even  though  an  attack  on  the  sufficiency  of  the  description  was 
not  made  until  after  judgment,  is  its  insufficiency  cured  by  the 
Statute  of  Jeofails. 

4.  :  :  Aided  by  Abandoned  Petition.  An  aban- 
doned petition  is  no  longer  a  record  matter,  but  cmly  evidentiary, 
ordinarily  available  only  to  the  defendant  as  an  admission. 
To  be  considered  on  appeal  it  must  have  been  offered  in  evi- 
dence at  the  trial  and  preserved  in  a  bill  of  exceptions,  and 
if  there  is  no  bill  it  cannot  avail  to  aid  the  defective  descrip- 
tion in  the  amended  petition. 

Appeal  from  Buchanan  Circuit  Court.— How.  W.  R. 
Amick,  Judge. 

Ebvbbsbd  and  remanded. 

Vinton  Pike  for  appellant. 

(1)     By  the  statute  (Sec.  2387),  as  well  as  by 
general  rules  of  pleading,  plaintiff  was  required  to 
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describe  the  premises  he  seeks  to  recover  possession 
of.  Livingston  Co.  v.  Morris,  71  Mo.  603 ;  Bricken  v. 
Cross,  140  Mo.  166.  In  territorial  measurement 
*^ strip"  implies  a  piece  of  land  having  more  length 
than  breadth.  This  description  is  no  better  than  *'all 
that  part  of  the  east  half  .  .  .  containing  sixteen 
acres,  more  or  less.''  County  v.  Morris,  71  Mo.  603. 
The  petition  describes  nothing.  Kyser  v.  Cannon,  29 
Ohio  St.  359.  Is  fatally  defective.  White  v.  Hape- 
man,  43  Mich.  267 ;  DeClemente  v.  Winstanley,  28  N.  Y. 
Supp.  513.  (2)  The  land  described  in  the  verdict  can- 
not be  the  equivalent  of  that  in  the  petition,  for  the 
latter  describes  nothing.  **  Lands  sued  for''  is  sur- 
plusage, because  the  particular  description  following 
is  complete  without  it  and  is  unaffected  by  it.  The 
fence  is  a  monument  on  the  ground,  but  it  may  be 
outside  what  was  intended  by  ** strip."  The  ** south- 
east comer  of  the  house"  may  also  be  outside,  and 
75  or  100  feet  south  of  the  North  boundary  of  the 
''west  eighteen  inches,"  which  may  or  may  not  be 
identical  with  the  ''front  of  the  yard."  Speculation 
as  to  want  of  identity  between  "strip"  and  the  ground 
described  in  the  verdict  may  be  persued  indefinitely. 
Smith  V.  Jenks,  10  Serg.  &  R.  153;  Harrisburg  v. 
Crangle,  3  W.  &  S.  462;  Hunt  v.  McFarland,  38  Pa. 
St.  69;  Nolan  v.  Sweney,  80  Pa.  St.  77;  Load  v.  Philips, 
36  Tenn.  566;  Bradford  v.  Sneed,  56  So.  (Ala.)  532; 
Munger  v.  Grinnell,  9  Mich.  544;  Miles  v.  Knott's 
Lessee,  12  Gill  &  J.  442;  McCuUough  v.  Railroad,  106 
Ga.  275;  Abbott  v.  Roach,  113  Ga.  510.  (3)  The 
"surveys"  of  Floyd  and  Van  Natta  are  not  monu- 
ments on  the  ground.  Hahn  v.  Cotton,  136  Mo.  224. 
Clearly  they  did  not  mark  the  line ;  for,  if  so,  the  jury 
would  have  referred  to  the  marks.  This  part  of  the 
verdict  means  no  more  than  "the  line  testified  to  by 
Floyd  and  Van  Natta,  or  by  others  as  having  been 
nm  by  them."  If  Floyd  and  Van  Natta  made  a  dia- 
gram of  their  surveys  it  is  no  part  of  the  record  or 
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files  in  the  case,  nor  of  the  deed,  or  any  record  of 
the  county.  This  point  has  been  many  times  before 
the  courts,  and  ruled  with  the  defendants.  Smith  v. 
Brotherline,  62  Pa.  St.  471 ;  Stewart  v.  Speer,  5  Watts, 
79;  Martin  v.  Martin,  17  S.  &  B.  431;  Hagey  v.  Det- 
weiler,  35  Pa.  St.  409;  Eailroad  v.  Jordan,  87  Cal.  23; 
Alexander  v.  Wheeler,  69  Ala.  342. 

William  E.  Stringfellow  for  respondent. 

(1)  A  general  description  of  land  in  a  petition 
in  ejectment  is  suflScient  foundation  for  a  definite  ver- 
dict. 15  Cyc.  93;  Barclay  v.  Howell,  6  Peters  (U.  S.), 
498;  E.  S.  1909,  sees.  2387,  2388.  (2)  Any  indefinite- 
ness  in  the  petition  was  cured  by  the  verdict.  There 
was  no  necessary  averment  omitted  from  this  petition. 
It  set  out  fully  all  necessary  averments  to  make  a  cause 
of  action.  The  fault,  if  any,  is  merely  that  the  land 
was  not  described  definitely  enough,  (a)  If  the  de- 
fendant had  desired  the  land  sued  for  to  be  more 
definitely  described,  he  should  have  filed  a  motion  to 
make  the  petition  more  definite  and  certain.  Cockrell 
V.  Stafford,  102  Mo.  57 ;  Macadam  v.  Scudder,  127  Mo. 
345;  Ball  v.  Neosho,  109  Mo.  App.  683.  (b)  A  peti- 
tion which  states  a  cause  of  action  defectively  is  good 
after  verdict.  Bank  v.  Leyser,  116  Mo.  73;  Hurst  v. 
Ashgrove,  96  Mo.  173 ;  Young  v.  Prentice,  105  Mo.  App. 
565;  Robinson  v.  Life  Ins.  Co.,  105  Mo.  App.  571; 
Scannell  v.  Transit  Co.,  103  Mo.  App.  513 ;  Thomasson 
v.  Ins.  Co.,  217  Mo.  485;  Nowell  v.  Mode,  132  Mo.  App. 
232;  Optical  Co.  v.  Richards,  62  Mo.  App.  408;  Murphy 
V.  Ins.  Co.,  70  Mo.  App.  78;  Jones  v.  Philadelphia,  78 
Mo.  App.  296;  Hitchings  v.  Maryville,  134  Mo.  App. 
712;  State  ex  rel.  v.  Reynolds,  137  Mo.  App.  261;  Wil- 
son V.  St.  Joseph,  139  Mo.  App.  557;  31  Cyc.  766; 
Doherty  v.  Kansas  City,  105  Mo.  App.  173.  (c)  A  ver- 
dict or  judgment  will  cure  substantial  as  well  as  for- 
mal defects.    31  Cyc.  768;  Bank  v.  Leyser,  116  Mo.  51; 
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Spurlock  V.  Railroad,  93  Mo.  537 ;  Wilcoxson  v.  Darr, 
139  Mo.  675;  Smith  v.  Smith,  201  Mo.  533;  Grove  v, 
Kansas  City,  75  Mo.  672;  State  v.  Webster,  53  Mo. 
135;  Elf  rank  v.  Seller,  54  Mo.  134;  State  v.  Cowell,  125 
Mo.  App.  348;  Ball  v.  Neosho,  109  Mo.  App.  683; 
Eobinson  v.  Ins.  Co.,  105  Mo.  App.  567.  (d)  A  ver- 
dict cures  a  defective  description  of  property.  31  Cyc. 
764,  767;  Richardson  v.  Farmer,  36  Mo.  44;  Garth  v. 
Calwell,  72  Mo.  22;  Heman  v.  Allen,  156  Mo.  537, 
affirmed  in  81  U.  S.  402.  (e)  When  the  description  of 
land  in  a  petition  in  ejectment  is  not  sufficiently 
definite,  the  jury  should  definitely  describe  the  land 
found  for  plaintiff.  Hunt  v.  McFarland,  38  Pa.  St.  69; 
Black  v.  Black,  74  Fed.  978.  (f)  Error  not  affecting 
the  substantial  rights  of  the  parties  should  be  ignored. 
Pomeroy  v.  Benton,  57  Mo.  550;  Nolan  v.  Railroad, 
250  Mo.  602.  (3)  The  verdict  is  good.  The  jury 
found  definitely  for  the  possession  of  a  three-cornered 
strip  which  they  bound  on  one  side  by  the  west  side  of 
plaintiffs'  property,  on  the  second  side  by  the  fence 
erected  by  defendant  Andriano  on  plaintiffs^  land,  and 
on  the  third  side  by  the  front  of  the  yard.  These 
bounds  are  perfectly  definite  and  clear.  The  last  part 
of  the  verdict,  ''as  shown  by  the  surveys  of  William 
H.  Floyd,  Jr.,  and  George  S.  Van  Natta,''  is  surplusage. 
Muir  V.  Meredith,  82  Cal.  19 ;  Kouns  v.  Lawall,  5  Ky. 
236;  Lemon  v.  Hartsook,  80  Mo.  22.  (a)  Description 
by  lot  and  block  is  sufficient.  Alexander  v.  Campbell, 
74  Mo.  142;  Ramsey  v.  Henderson,  91  Mo.  560;  Hope 
V.  Blair,  105  Mo.  85;  Taylor  v.  Railroad,  163  Mo.  183; 
Tettley  v.  McElmurry,  201  Mo.  382;  Summett  v.  Sum- 
mett,  208  Mo.  501;  Mulligan  v.  Fritz,  226  Mo.  189; 
Prior  V.  Lambeth,  78  Mo.  538;  Mulherin  v.  Simpson, 
124  Mo.  611;  aark  v.  Bettelheim,  144  Mo.  258;  Granby 
M.  &  S.  Co.  V.  Davis,  156  Mo.  422;  Lane  v.  David,  172 
Mo.  167;  Brooks  v.  Gaffin,  196  Mo.  351;  Stumpe  v. 
Kopp,  201  Mo.  412;  Crossett  v.  Ferrell,  209  Mo.  704. 
(b)     That  is  certain  which  can  be  made  certain.    If 
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there  can  be  any  question  that  the  description  of  the 
land  in  the  verdict  and  judgment  is  not  of  itself  cer- 
tain, the  maxim  that  that  is  certain  which  can  be  made 
certain  applies.  It  can  hardly  be  disputed  that  the 
language  used  in  the  verdict  and  judgment  at  least 
gives  the  officer  executing  the  writ  sufficient  informa- 
tion so  that  he  can  with  no  difficulty  ascertain  just 
exactly  what  land  was  covered  by  the  verdict  and  judg- 
ment. Buae  V.  Russell,  86  Mo.  216 ;  Baker  v.  Carring- 
ton,  68  N.  Y.  Supp.  405;  Lockwood  v.  Drake,  1  Mich. 
14;  Greeley  v.  Thomas,  56  Pa.  St.  25. 

FARIS,  P.  J. — Plaintiff  brought  ejectment  in  the 
circuit  court  of  Buchanan  county  and  had  judgment. 
Defendant  appealed  for  that  the  record  is  erroneous. 
There  is  no  bill  of  exceptions.  The  errors  urged  are 
alleged  to  be  in  the  petition,  and  in  the  verdict.  The 
petition,  omitting  the  prayer  for  judgment  and  formal 
parts,  is  as  follows: 

**  Comes  now  the  plaintiff,  and  for  his  cause  of  ac- 
tion states  that  he  and  his  wife,  Agnes  Collins,  are  the 
owners  by  the  entirety  of  lot  23  and  the  east  ten  feet 
of  lot  22,  in  block  3,  Landis'  addition  to  the  city  of  St. 
Joseph,  Buchanan  county,  Missouri,  and  on  and  prior 
to  the  12th  day  of  March,  1911,  plaintiff  was  entitled 
to  and  was  enjoying  the  peaceable  possession  of  said 
property ;  that  afterwards,  to-wit,  on  or  about  the  13th 
day  of  March,  1911,  the  plaintiff  then  being  so  entitled 
to  the  possession  of  said  property,  the  defendant  en- 
tered into  said  premises  and  took  possession  of  a  strip 
off  of  the  N.  fifty  feet  of  the  west  eighteen  inches  of 
same,  to  plaintiff's  damage  in  the  sum  of  $100,  and  un- 
lawfully withholds  from  plaintiff  the  possession 
thereof.'' 

The  verdict,  which  is  complained  of,  signature 
and  formal  parts  omitted,  reads  thus : 

**We,  the  jury  in  the  above  entitled  cause,  find  for 
plaintiff  for  possession  of  the  lands  sued  for,  being 
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that  part  of  the  east  ten  feet  of  Lot  twenty-two  (22), 
block  three  (3),  Landis's  addition,  lying  between  the 
fence  erected  by  Andriano  and  now  standing  runnmg 
from  the  southwest  comer  of  the  house  to  the  front 
of  the  yard,  and  the  west  line  of  said  ten  feet,  as  shown 
by  the  surveys  of  William  H.  Floyd,  Jr.,  and  George 
S.  VanNatta/^ 

The  judgment  followed  the  above  verdict  and  was 
as  to  the  description  therein,  responsive  thereto. 

I.  It  is  contended  (1)  that  the  petition  does  not 
state  any  cause  of  action;  (2)  that  the  verdict  bemg, 
as  it  is  alleged,  special,  is  insufficient,  and  (3)  that  it 
is  so  vague  and  uncertain  as  to  be  void. 

By  a  reference  to  the  petition  upon  which  the  case 
was  tried  it  will  be  seen  that  the  title  to  a  strip  off  of 
two  parcels  of  land,  or  off  one  parcel,  which  consists 
or  is  made  up  of  two  separate  lots  or  tracts,  is  averred 
to  be  in  plaintiff  and  his  wife  as  tenants  by  the  en- 
tirety, that  is  to  say,  all  of  **lot  23  of  block  3  and  the 
east  ten  feet  of  lot  22  of  said  block  3  in  Landis's  addi- 
tion to  the  city  of  St.  Joseph,^'  and  that  defendant,  as 
it  is  further  averred,  **took  possession  of  a  strip  off 
of  the  N.  fifty  feet  of  the  west  eighteen  inches  of 
same/*  It  may  be  inferred  from  the  petition,  but  it  is 
not  alleged,  and  except  by  such  inference  it  does  not 
appear  therefrom,  that  said  lot  23  and  the  east  ten 
feet  of  lot  22  are  contiguous  and  together  form  one 
compact  parcel.  But  it  is  just  as  easy  to  infer  that  the 
parcels  are  separate  and  distinct;  in  which  case  it  is 
not  possible  to  say  to  what  the  word  **same''  refers, 
or  from  which  lot  the  **same''  is  to  be  taken,  or  the 
width  of  the  strip  which  is  to  be  carved  **off  the  north 
fifty  feet  of  the  west  eighteen  inches.''  No  difficulty 
was  incurred,  we  apprehend,  upon  the  trial  in  exactly 
and  definitely  locating  the  locus  in  quo,  from  which  and 
the  place  at  which,  the  carving  off  of  the  18  inches  in 
dispute  was  to  be  done,  but  defendant  was  entitled  to 
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have  it  located  in  the  petition.  If  a  demurrer  had  been 
filed,  or  if  an  objection  ore  tenus  had  been  made  to  any 
testimony  for  that  the  petition  was  insuflScient  as  to  the 
land's  description,  we  think  there  could  be  no  two 
views  in  such  case  as  to  the  law  and  that  such  de- 
murrer, or  objection  ore  tenus,  would  have  lain.  [Liv- 
ingston Co.  V.  Morris,  71  Mo.  603.] 

In  passing  we  may  say  that  the  original  petition 
brought  up  to  us  by  the  respondent's  additional  ab- 
stract cannot  avail  respondent;  for  the  reason  that  this 
petition  was  abandoned  and  the  case  tried  upon  the 
amended  petition  which  we  set  out  in  our  statement. 
An  abandoned  pleading  is  no  longer  a  matter  for  the 
record  proper ;  it  becomes  when  abandoned,  but  an  evi- 
dentiary matter  available  ordinarily  only  to  the  adver- 
sary side  as  an  admission  against  interest  and  to  be 
preserved  for  our  consideration  only  in  a  bill  of  ex- 
ceptibns  with  other  matters  of  mere  evidence.  There 
is  no  bill  of  exceptions  in  the  instant  record,  and  so 
there  is  no  petition  before  us  for  any  purpose,  except 
the  amended  petition  upon  which  the  case  was  tried 
below. 

That  the  rule  is  that  the  petition  must  describe  the 
land  sought  to  be  recovered  so  definitely  that  the  oflScer 
who  executes  the  writ  of  possession  will  know  to  what 
land  plaintiff  is  entitled,  can  not  be  doubted.  [GriflBn 
V.  Hall,  111  Ala.  601;  Lenninger  v.  Wenrick,  98  Ind. 
596;  Livingston  Co.  v.  Morris,  supra.]  Unless  there- 
fore the  fact  that  the  attack  upon  the  petition  herein 
came  in  at  such  time,  i.  e.,  after  judgment,  as  that  it  is 
fully  protected  by  our  Statute  of  Jeofails,  the  conten- 
tion of  defendant  ought  to  be  sustained. 

In  the  Statute  of  Jeofails,  which  ought  to  cure 
many  harmless  errors  which  it  does  not  cure,  we  find 
no  provision  which  reaches  the  difficulty  which  pre- 
sents itself  here.  [Sec.  2119,  K.  S.  1909;  Hart  v. 
Harrison  Wire  Co.,  91  Mo.  414.]     Clearly,  if  the  de- 
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scription  be  so  lacking  in  certainty  as  not  to  describe 
comprehensibly  any  land,  it  is  in  no  better  case  than  it 
would  have  been  if  the  description  had  been  wholly 
omitted — a  condition  surely  which  no  Statute  of  Jeo- 
fails could  reach  and  cure. 

For  reasons  which  are  fairly  obvious,  arising  it  is 
probable  from  the  fact  that  there  was  not  in  England 
when  we  got  the  common  law  any  deed  registry,  or 
recorder's  act,  and  that  lands  bore  for  the  most  part 
local  names  by  which  estates  were  better  known  than 
the  same  could  have  been  known  by  any  mere  descrip- 
tion, there  was  not  in  England  any  very  rigid  require- 
ment as  to  strict  accuracy  of  description  in  a  declara- 
tion in  ejectment.  [Tyler  on  Ejectment,  393.]  But 
we  cannot  find  that  this  lax  rule  of  description  has  ever 
prevailed  in  the  United  States.  The  general  rule 
seems  to  be  that  suflScient  accuracy  and  definiteness  of 
description  shall  be  employed  in  the  petition  as  that  a 
judgment  being  obtained  tiie  oflScer  may  be  enabled  to 
locate  the  land  in  dispute  and  execute  process  thereon. 
[Newman  v.  Lawless,  6  Mo.  279;  Livingston  Co.  v. 
Morris,  71  Mo.  603 ;  15  Cyc.  92 ;  Simmons  v.  Thompson, 
138  Ga.  605;  Deweese  v.  Maxwell,  125  S.  W.  (Ky.)  145; 
GriflBn  v.  Hall,  111  Ala.  601;  Lenninger  v.  Wenriek, 
98  Ind.  596 ;  Tracy  v.  Harmon,  17  Mont.  465 ;  Buesing 
V.  Forbes,  33  Fla.  495;  Holly  River  Coal  Co.  v.  Howell, 
36  W.  Va.  489.]  Viewed  in  the  light  of  the  above  rule, 
we  think  it  is  clear  that  this  description  can  not  be 
cured  either  by  verdict,  or  by  any  of  the  several  Stat- 
utes of  Jeofails. 

No  allegation  having  been  made  as  to  the  relative 
position  in  Landis's  addition  in  which  said  lots  22  and 
23  lie  to  each  other,  it  is  clearly  impossible  to  say  from 
the  petition  whether  the  land  in  controversy  is  to  be 
taken  off  of  lot  22  or  lot  23.  The  record,  since  there  is 
no  bill  of  exceptions  here,  does  not  show  whether  said 
lot  23  is  north,  or  south,  east  or  west  of  said  lot  22,  and 
since  there  is,  we  notice,  no  uniformity  as  to  the  rela- 
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tive  position  of  any  given  numbered  lot  in  a  plat  of  a 
town,  to  any  other  given  numbered  lot,  we  are  pre- 
cluded from  taking  any  judical  notice  of  the  location 
of  these  lots  with  relation  to  each  other.  In  fact,  it 
would  be  impossible  to  notice  judicially  any  such  rela- 
tive location  since  we  notice  that  no  uniformity  what- 
ever prevails.  The  verdict  shows — so  counsel  tells 
us — that  the  tract  detained  in  unlawful  possession  by 
defendant  is  a  triangular  shaped  or  three-cornered 
parcel,  whereas  it  is  averred  to  be  a  strip  of  indeter- 
minable width  off  the  west  eighteen  inches  of  one  or  the 
other  of  the  lots  described  in  the  petition. 

The  alleged  defects  in  the  verdict  we  need  not  con- 
sider, since  it  is  sc^^rcely  possible  that  error  will  again 
occur  therein  at  the  next  trial,  whether  error  be  now 
therein  or  not.  We  quote  the  verdict,  however,  in 
juxtaposition  with  the  description  in  the  petition,  to 
illustrate  how  far  short  the  petition  fell  of  a  proper 
description,  even  granting  arguendo  the  suflSciency  of 
the  verdict  It  follows  that  it  is  not  necessary  to  de- 
cide whether  the  verdict  be  vague  and  indefinite  as 
alleged  and  whether  it  be  suflScient  or  not,  since  we  find 
the  petition  fatally  defective  for  lack  of  the  sufficiency 
of  the  description  of  the  land  in  controversy.  Let  the 
case  be  reversed  and  remanded  for  a  new  trial,  if  coun- 
sel for  plaintiff  be  advised  to  amend  his  petition.  It 
is  so  ordered.    All  concur. 


BELFAST  INVESTMENT  COMPANY,  Appellant, 
V.  CATHERINE  CUBBY  et  al. 

Division  Two,  March  30,  1915. 

1.  RESULTING  TRUST:  intufficient  Evidence.  Evidence  by  a 
widow  that  she  contributed  a  part  of  the  money  which  went  to 
pnrchase  the  lot  deeded  to  her  husband  in  1880,  four  years  prior 
to  their  marriage,  but  not  stating  how  much  she  contributed. 
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is  wholly  insufficient  to  establish  a  resulting  trust  in  her  to  any 
interest  in  the  title. 

2.  STATUTE:  Amendment  by  Revised  Bill:  Parts  Retained  and 
Parts  Omitted.  When  parts  of  an  existing  statute  are  repeated 
in  a  revised  bill,  those  parts  are  considered  as  a  continuation 
of  the  statute,  and  not  as  a  new  enactment;  while  those  parts 
of  the  statute  that  are  omitted  from  the  revised  bill  are  treated 
as  repealed. 

3.  DOWER:  Limitation:  Disability  of  Coverture:  Not  Part  of 
General  Statute.  The  dower  Statute  of  Limitations  is  not  a 
part  of  the  general  law  apjplicable  to  the  limitations  of  actions 
concerning  real  estate,  and  cannot  be  construed  as  in  pari 
materia  with  it,  but  stands  alone,  and  as  it  makes  no  exception 
of  coverture  as  an  excuse  for  delay  in  asserting  dower  such 
disability  will  not  be  read  into  it.  So  that  where  the  widow 
married  again,  the  time  within  which  she  is  barred  to  assert 
dower  in  her  deceased  husband's  land  must  be  determined  by 
Sec.  391,  R.  S.  1909,  and  cannot  be  lengthened  out  by  provisions 
concerning  the  disability  of  coverture  found  in  the  general 
limitation  law. 


:  :   Ten  Years:   Coverture.     An  action  for  the 

admeasurement  of  dower  is  barred  in  ten  years  after  the  hus- 
band's death;  and  the  fact  that  soon  after  the  husband's 
death  his  widow  married  again  and  has  since  been  under 
coverture,  did  not  operate  to  lengthen  the  limitation.  Such  is 
the  meaning  of  Sec.  391,  R.  S.  1909,  and  the  courts  cannot 
read  into  it  any  exception  it  does  not  contain.  Her  coverture 
(brought  about  by  a  remarriage)  has  not  barred  her  since 
1889  to  maintain  an  action  to  have  her  dower  admeasured — 
the  same  year  in  which  said  statute,  in  its  present  form,  was 
enacted. 


:  :  :  Retrospective  Statute.  The  Gen- 
eral Assembly  has  power  to  shorten  a  limitation,  provided  a 
reasonable  time  is  given  within  which  parties  affected  by  it  may 
maintain  their  actions  to  assert  an  existing  right  The  fact 
that  the  husband  died  and  his  widow  remarried  prior  to  the 
enactment  in  1889  of  Sec.  391,  R.  S.  1889,  declaring  that  suite 
for  the  admeasurement  of  dower  must  be  brought  within  ten 
years  after  the  husband's  death,  will  not  prevent  the  applica- 
tion of  that  statute  to  her  suit  for  dower  in  her  deceased 
husband's  real  estate,  especially  where  it  was  not  begun  for 
more  than  ten  years  after  the  statute  was  enacted. 


:   Tenancy  in  Common.     If  the  heirs  of  the  deceased 

husband  exclusively  occupy  land  in  which  his  widow  is  entitled 
to  dower  and  refuse  to  attorn  to  her  any  rents,  then  their 
possession  becomes  adverse  to  her  and  she  cannot  be  considered 
a  tenant  in  common  with  them. 
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7.   :  The  Word  Recovery:  Adverse  Possession.    The  word 

"recovery"  used  In  Sec  391,  R.  S.  1909,  beginning,  "All  actions 
for  the  recovery  of  dow,er  In  real  estate/'  does  not  mean  an  action 
to  regain  possession  of  real  estate  which  has  already  been 
assigned  or  admeasured  to  the  widow  as  dower;  it  means  that 
if  she  wishes  to  assert  dower,  she  must  within  ten  years  after 
the  death  of  her  husband  bring  her  action  in  court  for  the 
admeasurement  of  dower,  whether  or  not  the  real  estate  be  in 
adverse  possession. 

8.  :  Repeal  of  Exceptions:  Mansion  House:  Acquiescence 

of  Heirs.  The  fact  that  in  the  statute  (Sec.  391,  R.  S.  1909) 
as  originally  enacted  in  1887  there  were  saving  clauses  in  favor 
of  a  widow  if  she  was  in  possession  of  the  mansion  or  under 
legal  disability,  and  that  these  several  clauses  were  omitted  from 
the  revised  bill  of  1889,  strongly  indicates  a  legislative  purpose 
that  there  should  be  no  exception  at  all  to  the  requirement  that 
an  action  for  dower  must  be  brought  within  ten  years  after 
the  husband's  death;  but  whether  it  would  be  within  the  con- 
stitutional power  of  the  General  Assembly  to  penalize  a  widow 
by  barring  her  dower  in  land  already  in  her  possession  because 
she  fails  to  bring  suit  therefor  within  ten  years  after  her  hus- 
band's death,  or  whether  the  heirs  would  be  estopped  from 
setting  up  such  failure  as  a  bar  after  they  had  acquiesced  in 
her  exdusive  possession,  are  questions  not  decided  in  this  case, 
where  the  widow  was  at  no  time  in  possession  and  knew  from 
the  time  of  the  final  settlement  in  1891  that  her  husband's 
heirs  were  in  possession  and  asserting  exclusive  ownership,  and 
brought  no  action  until  1910. 

Appeal  from  Jackson  Circuit  Court. — Hon.   W.    0. 
Thomas,  Judge. 

Apfibmed. 

New  (&  KroAithoff,  P.  E.  Reeder  and  Maurice  H. 
Winger  for  appellant. 

(1)  The  unassigned  dower  interest  of  Mary  E. 
Barrel,  formerly  Mary  E.  Griffin,  in  the  property  in 
question,  as  the  widow  of  Thomas  GriflSn,  passed  by 
quitclaim  deed  from  her  to  John  Bing  and  from  John 
Bing  to  the  plaintiff.  Sec.  346,  B.  S.  1909;  Phillips  v. 
Bresson,  172  Mo.  24;  Rohrer  v.  Oder,  124  Mo.  24; 
Chrisman  v.  Linderman,  202  Mo.  615.  (2)  The 
widow's  unassigned  dower  interest  in  the  premises  in 
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question  is  not  barred  by  the  Statutes  of  Limitation. 
Eobinson  v.  Ware,  94  Mo.  678,  688 ;  Sherwood  v.  Baker, 
105  Mo.  477;  Null  v.  Howell,  111  Mo.  273;  Harrison  v. 
McBeynolds,  183  Mo.  533;  Brewing  Company  v.  Payne, 
197  Mo.  431;  Chrisman  v.  Linderman,  202  Mo.  615; 
Johns  V.  Fenton,  88  Mo.  64.  (3)  Neither  the  Act  of 
March  22, 1887,  as  originally  passed,  nor  the  amended 
Act  of  1889,  has  any  application  in  this  case.  Robin- 
son V.  Ware,  94  Mo.  683;  Beard  v.  Hale,  95  Mo.  16; 
Long  V.  Stock  Yards  Co.,  107  Mo.  304;  Null  v.  Howell, 
111  Mo.  273;  R  S.  1889,  sec.  6797;  R.  S.  1866,  p.  749, 
sec.  32;  Cranor  v.  School  District,  151  Mo.  123; 
Stephens  v.  Bank,  43  Mo.  388;  Paddleford  v.  Dunn,  14 
Mo.  522;  Laws  1887,  p.  177,  sec.  1;  R.  S.  1889,  vol.  2,  p. 
2229;  Walker  v.  Deaver,  79  Mo.  677;  Kimmerly  v.  Li- 
surance  Co.,  Ill  Mo.  206 ;  Sherwood  v.  Baker,  105  Mo. 
476 ;  Mainwaring  v.  Lumber  Co.,  200  Mo.  732 ;  Rice  v. 
Fleming,  173  Mo.  49 ;  State  ex  rel.  v.  Woodson,  128  Mo. 
497.  (4)  The  Statute  of  Limitation  cannot  be  inter- 
posed as  a  defense  by  an  heir  claiming  title  under  a 
deceased  person  in  an  action  for  dower  by  the  widow 
of  such  deceased,  or  those  claiming  under  such  widow, 
or  by  tenants  in  common.  Livingston  v.  Cochran,  33 
Ark.  294;  Down  v.  Allen,  78  Tenn.  652;  Guthrie  v. 
Owen,  18  Tenn.  339;  Cockrell  v.  Curtis,  83  Tex.  105; 
Robinson  v.  Ware,  94  Mo.  687 ;  Sutton  v.  Cassellege,  5 
Mo.  Ill ;  Long  v.  McDow,  87  Mo.  197 ;  LaPeyre  v.  Paul, 
47  Mo.  586.  (5)  Defendants  failed  to  prove  that  they, 
or  any  of  them,  had  been  in  adverse  possession  of  the 
premises  for  ten  years  immediately  preceding  the  com- 
mencement of  this  suit.  Dalby  v.  Snuffer,  57  Mo.  294; 
Ivy  V.  Yancey,  129  Mo.  501 ;  Robinson  v.  Clagett,  149 
Mo.  153;  Johnson  v.  Pruitt,  32  Mo.  553.  (6)  The 
dower  interest  of  the  widow,  Mary  E.  Barrell,  for- 
merly Mary  E.  Griffin,  in  the  premises  in  question  was 
not  abandoned  by  her  and  her  title  was  not  divested  by 
any  act  on  her  part  shown  in  evidence.  Putnam  v. 
Tyler,  17  Pa.  St.  585;  Barrett  v.  Coal  Co.,  70  Kan. 
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665;  Kreamer  v.  Voneida,  62  Atl.  (Pa.)  518;  Norman 
V.  Corbley,  79  Pac  (Mont.)  1059;  Sharkey  v.  Can- 
diana,  85  Pac.  (Ore.)  219;  Hoffman  v.  BeU,  61  Pa.  St 
444;  Bear  v.  Dewart,  95  Pa.  St.  72;  Coal  Co.  v.  Wiggin, 
68  Fed.  446;  Philadelphia  v.  Riddle,  25  Pa.  St.  259; 
Bramwell  v.  Adams,  146  Mo.  70;  Trust  Co.  v.  Horn,  83 
Mo.  App.  114;  Petring  v.  Christer,  90  Mo.  649 ;  16  Cyo. 
732. 

A.  N.  Adams  and  Scarritt,  Scarritt,  Jones  <&  Miller 
icft  respondents. 

(1)  Plaintiff's  action  is  barred  by  the  act  en- 
titled, ** Dower;  Time  for  Instituting  Suit,'*  Laws 
1887,  p.  177.  R.  S.  1889,  sec.  6607;  Harrison  v.  McRey- 
nolds,  183  Mo.  533.  (2)  Plaintiff's  action  is  barred 
under  Sec.  391,  R.  S.  1909.  Callaway  County  v.  NoUey, 
31  Mo.  393;  Seibert  v.  Copp,  62  Mo.  182;  Tice  v.  Flem- 
ing, 173  Mo.  49;  Cranor  v.  School  District,  151  Mo. 
119;  Bick  V.  Robbins,  131  Mo.  App.  670;  Brewster  v. 
Brewster,  32  Barb.  (N.  T.)  429;  Martin  v.  Martin,  35 
Ala.  560;  Sohn  v.  Waterson,  17  Wall.  (U.  S.)  596;  Ross 
V.  Duval,  13  Pet.  (U.  S.)  45;  Lewis  v.  Lewis,  7  How. 
(U.  S.)  776;  Railroad  v.  Laramie  Stock  Yards  Co., 
231  U.  S.  190.  (3)  Plaintiff's  action  is  barred  by  the 
general  Statute  of  Limitations  applicable  to  real  ac- 
tions, being  Sec.  1879,  R.  S.  1909,  to  the  effect  that  *'no 
action  for  the  recovery  of  lands  .  .  .  shall  be  com- 
menced .  .  .  unless  it  appear  that  the  plaintiff,  his 
ancestor,  predecessor,  grantor  or  other  person  under 
whom  he  claims  was  seized  or  possessed  of  the  prem- 
ises in  question  within  ten  years  before  the  commence- 
ment of  such  action."  (a)  Neither  the  plaintiff  nor 
any  of  its  predecessors  were  seized  or  possessed  of  the 
premises  in  question  within  ten  years  before  the  com- 
mencement of  this  suit.  4  Kent  Com.  (13  Ed.)  61; 
Brannock  v.  Magoon,  216  Mo.  722 ;  Robinson  v.  Ware, 
94  Mo.  678;  Kennedy  v.  Duncan,  224  Mo.  662;  2  Scrib- 
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ner  on  Dower  (2  Ed. ) ,  sec.  27,  ch.  20.  (b)  Defendants 
and  their  predecessors  have  been  in  adverse  posses- 
sion of  the  property  for  more  than  ten  years  before  the 
institution  of  this  suit.  The  possession  of  the  adminis- 
trator was  adverse  to  the  widow  in  respect  to  her 
dower.  R.  S.  1909,  sees.  367,  369,  372,  375.  The  posses- 
sion of  the  heirs  was  adverse  to  the  widow  with  respect 
to  her  dower.  Conover  v.  Wright,  6  N.  J.  Eq.  613; 
Berrien  v.  Conover,  16  N.  J.  L.  107.  (4)  The  widow's 
dower,  if  any  existed,  was  extinguished  and  conveyed 
by  the  city  tax  deed  to  F.  N.  Phelps.  He  thereby  ac- 
quired the  fee  simple  title  to  the  lot  in  question,  and 
that  title  by  mesne  conveyances  was  well  vested  in  the 
defendants.  This  tax  deed  preceded  in  time  the  quit- 
claim deed  from  the  widow  under  which  plaintiff 
claims  and  it  follows  that  the  defendants  and  not  the 
plaintiff  are  the  transferees  of  the  widow's  dower. 
Rohrer  v.  Oder,  124  Mo.  24;  Kansas  City  Charter  1889, 
art.  5,  sec.  62 ;  Chrisman  v.  Hough,  146  Mo.  102 ;  Jones 
v.  Devore,  8  Ohio  St.  430.  (a)  The  widow  is  not  a 
tenant  in  common  or  joint  tenant  in  respect  to  her 
dower  with  the  heirs  of  the  deceased  husband  and  the 
purchase  of  this  lot  from  Phelps  by  Adams  and  the 
heirs  did  not  inure  to  the  use  of  the  widow.  McClana- 
han  V.  Porter,  10  Mo.  746;  Walker  v.  Doane,  131  HI. 
27;  Hamby  v.  Hamby,  165  Ala.  171;  Long  v.  Stock 
Yards  Co.,  107  Mo.  298 ;  Robinson  v.  Ware,  94  Mo.  678 ; 
4  Kent  Com.  (13  Ed.)  61.  (b)  There  was  no  fiduciary 
relation  between  Adams  and  the  widow,  nor  was  he 
under  any  obligations  to  her,  and  the  purchase  by  him 
of  an  imdivided  one-half  of  this  property  and  the  con- 
veyance of  that  interest  by  Phelps  to  him  did  not  inure 
to  the  use  of  the  widow. 

BROWN,  J. — Action  to  establish  resulting  trust; 
to  recover  dower  in  real  estate ;  and  for  an  accounting. 
Defendants  had  judgment  below  and  the  plaintiff  ap- 
peals. 
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Before  giving  a  resume  of  the  pleadings  we  will 
recite  a  history  of  the  title  and  possession  of  the  real 
estate  in  controversy.  On  May  8,  1885,  one  Thomas 
GriflSn  died  in  Kansas  City,  Missouri,  seized  of  the 
title  to  lot  one  in  block  three  in  McGee  place,  an  addi- 
tion to  said  city,  which  lot  possessed  a  small  rental 
value.  Thomas  GriflSn  left  a  widow  and  several  broth- 
ers and  sisters  surviving  him,  but  no  lineaJ  heirs. 
Neither  he  nor  his  wife  ever  occupied  the  lot  in  contro- 
versy as  a  home. 

The  widow  of  said  Thomas  Grifl5n  married  one 
Alfred  Barrell  in  1888,  and  located  in  Los  Angeles, 
California,  where  she  has  ever  since  resided.  Mrs. 
Barrell  testified  that  shortly  after  the  death  of  her 
first  husband,  Thomas  Grifl5n,  she  expended  $60  for 
improvements  on  the  lot  in  controversy.  She  further 
testified  that  she  then  gave  the  title  papers  of  the  lot 
to  her  brother-in-law,  William  GriflSn,  with  a  request 
that  he  rent  the  property  and  look  after  it  for  her. 
William  GriflSn  engaged  one  Donnelly  to  rent  out  the 
lot.  In  May,  1889,  Donnelly  turned  the  possession  of 
the  lot  over  to  Fred  C.  Hey,  public  administrator,  to- 
gether with  $86.50  collected  as  rent  Mr.  Hey,  form- 
erly public  administrator,  testified  that  William  GriflSn 
was  the  only  relative  of  Thomas  GriflSn  living  in  Kan- 
sas City,  his  other  collateral  heirs  residing  in  the 
East.  That  said  William  GriflSn  was  very  friendly  to 
the  widow,  Mrs.  Barrell,  and  expressed  a  desire  that 
she  should  have  the  lot  Said  William  GriflSn  was 
dead  at  the  time  of  the  trial. 

The  administrator,  Mr.  Hey,  made  final  settlement 
of  the  estate  of  Thomas  GriflSn  in  August,  1891.  Said 
settlement  showed  that  on  July  1,  1891,  he  paid  $100 
of  said  rents  to  the  widow,  Mrs.  Barrell.  At  the  close 
of  his  administration  he  turned  over  the  possession  of 
the  lot  to  one  George  Kumpf ,  together  with  a  balance  in 
his  hands,  amounting  tx)  $66.08.  The  settlement  indi- 
cates that  he  did  not  while  administrator  receive  any 
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moneys,  except  rents  from  the  lot  in  controversy,  to- 
gether with  the  amount  turned  over  to  him  by  Mr. 
Donnelly.  No  exceptions  were  filed  to  his  final  settle- 
ment 

It  does  not  appear  that  Kumpf  had  any  lawful  au- 
thority to  assume  control  of  the  lot.  He  says  he  took 
charge  of  the  lot  and  the  $66.08  balance  in  the  hands 
of  the  administrator  because  the  administrator  was  in 
trouble  and  he  (Kumpf)  having  signed  his  bond  did 
not  want  him  to  get  in  any  deeper.  Mr.  Kumpf  con- 
tinued to  collect  rents  on  the  lot  in  controversy  until 
about  1905  or  1906,  when,  upon  the  advice  of  his  at- 
torney, he  paid  such  rent  over  to  the  **  heirs  of  Thomas 
GriflSn.^^  He  did  not  know,  or  could  not  remember, 
who  those  heirs  were,  but  understood  that  the  amount 
he  paid  ($394)  was  needed  to  purchase  or  extinguish 
some  tax  claims  outsanding  against  the  property.  Mr. 
Kumpf  further  testified  that  he  was  under  the  impres- 
sion that  one  Almena  A.  Archer  pretended  to  be  agent 
for  the  Grifl5n  heirs.  Mrs.  Archer  was  not  sworn.  The 
evidence  indicates  that  for  several  years  she  rented 
the  property  from  Kumpf,  but  there  is  nothing  in  the 
record  by  which  her  agency  for  the  GriflSn  heirs  or  the 
widow  of  Griffin  was  satisfactorily  proven. 

Taxes  were  allowed  to  become  delinquent  on  the 
property  in  controversy  for  the  years  1899  and  1901, 
for  which  tax  deeds  were  issued  by  the  treasurer  of 
Kansas  City  to  one  F.  N.  Phelps,  dated  November  11, 
1903.  A  tax  deed  was  also  issued  on  October  27, 1903, 
by  said  treasurer  of  Kansas  City,  purporting  to  con- 
vey said  property  to  the  Standard  Investment  Com- 
pany for  taxes  of  the  year  1898.  On  October  29,  1906, 
F.  N.  Phelps  brought  an  ejectment  suit  against  Mrs. 
Archer,  as  tenant  of  the  lot  in  controversy,  in  which 
suit  Mrs.  Barren,  formerly  the  widow,  and  the  un- 
known heirs  of  Thomas  Griffin,  were  made  parties  de- 
fendant In  August,  1907,  after  the  filing  of  the  Phelps 
suit  one  A.  N.  Adams,  an  attorney  of  Kansas  City, 
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made  a  contract  with  the  collateral  heirs  of  Thomas 
(JriflSn  to  protect  them  against  the  Phelps  suit,  for 
which  he  was  to  receive  one-half  of  whatever  money  or 
land  he  might  recover  for  them. 

After  getting  this  contract  of  the  collateral  heirs, 
Mr.  Adams  made  a  deal  with  Phelps  and  the  Standard 
Investment  Company  whereby  they  agreed  to  surren- 
der their  respective  tax  titles  in  consideration  of  $394 
rent  money  collected  by  Mr.  Kumpf .  Upon  receipt  of 
this  rent  money  Mr.  Adams  caused  one-half  of  the  tax 
titles  to  be  conveyed  to  himself,  and  the  remainder 
thereof  to  the  collateral  heirs  of  Thomas  GriflSn.  He 
also  received  a  deed  from  the  collateral  heirs  purport- 
ing to  convey  to  him  one-half  of  their  interests.  A 
very  short  time  before  making  his  contract  with  the 
collateral  heirs  of  Thomas  Griffin,  attorney  Adams 
wrote  the  following  letter  to  Mrs.  Barrell,  formerly  the 
widow  of  Thomas  GriflBn: 

Aug.  9,  1907. 
Mrs.  Mary  EL  Barrell, 

Lob  Angeles,  California. 
Dear  Madam: 

I  have  been  informed  that  you  are  the  widow  of  Thomas 
Grillin,  deceased.  As  you  probably  know  Thomas  Griffin  was 
the  owner  of  Lot  1,  Block  3,  McGee  Place,  an  addlticm  in 
Kansas  City,  Missouri.  I  have  been  corresponding  with  the 
heirs  of  Thomas  Griffin  concerning  this  estate.  They  cannot 
give  me  any  information  of  your  whereabouts,  but  I  find  from 
the  papers  in  the  administration  of  the  estate  of  Thomas  Griffin 
that  you  were,  at  the  time  of  final  settlement,  residing  in  (San 
Francisco)  Los  Angeles,  California.  This  lot  has  been  sold 
for  taxes,  and  the  purchaser  at  the  tax  sale  is  now  endeavoring 
to  perfect  his  title.  By  immediate  action  I  think  something  can 
be  saved  for  you  as  the  widow,  and  for  the  heirs  of  Thomas 
Griffin. 

Will  you  kindly  write  me  at  once  upon  receipt  of  this  letter 
and  let  me  know  where  you  are  and  I  will  explain  matter 
further.  Very  respectfully  yours, 

A.  N.  Adams. 

To  this  letter  Mrs.  Barrell  replied  as  follows: 
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121  N.  Avenue  24,  Los  Angeles,  CaL, 
August  14,  '07. 
Arthur  N.  Adams,  Esq., 

Kansas  City,  Mo. 
Dear  Sir: 

Yours  of  the  9th  inst,  rec.  and  contents  noted.  In  reply 
will  say  that  I  was  the  widow  of  Thos.  Griffin  and  am  well 
aware  of  the  fact  that  we  did  own  the  lot  you  have  described,  in 
Kansas  City,  at  18th  and  Cherry  street  Several  years  ago, 
when  I  married  my  present  husband,  it  appears  that  Mr.  Griffin's 
folks  got  angry  and  tried  to  keep  me  from  getting  the  place, 
so  I  gave  it  up  and  have  not  bothered  about  it  any  since. 
I  thought  if  they  needed  it  any  worse  than  I  did  they  could 
have  it  Would  be  pleased  to  know  what  became  of  the  place 
and  how  many  of  Mr.  Griffin's  heirs  are  still  looking  for  it 
Awaiting  your  reply,  I   am,  very  respectfully, 

Mart  E.  Babbell. 

Mr.  Adams  claims  to  have  replied  to  Mrs.  Barrell's 
letter,  but  no  copy  of  such  a  reply  was  introduced  in 
evidence. 

In  April,  1909,  one  James  E.  Faris,  representing 
the  plaintijff  (Belfast  Investment  Company),  called 
upon  Mr.  Adams  with  a  view  of  purchasing  the  land 
in  controversy.  Adams  informed  Mr.  Faris  of  his  deed 
from  the  collateral  heirs,  and  likewise  his  deed  from 
the  holders  of  the  tax  titles,  and  offered  to  sell  his  in- 
terest to  the  plaintiff  company  for  $1500.  Mr.  Adams 
loaned  Mr.  Faris  an  abstract  of  title  to  the  lot  and 
called  his  attention  to  the  fact  that  Mrs.  Barrell  had 
written  a  letter  which  he  (Adams)  had  interpreted  to 
mean  that  she  disclaimed  any  interest  in  the  lot  in  con- 
troversy. After  holding  the  abstract  some  four  hours 
Mr.  Faris  for  the  plaintiff  company  refused  to  accept 
Mr.  Adams's  offer. 

On  June  17,  1909,  the  plaintiff,  through  an  agent, 
purchased  all  Mrs.  Barrell 's  title  to  the  lot  in  contro- 
versy, paying  therefor  $700,  and  receiving  a  .quitclaim 
deed. 

Thereafter,  on  September  7,  1910,  the  plaintiff  in- 
stituted this  action  against  A.  N.  Adams  and  his  code- 
fendants,  such  codefendants  being  the  collateral  heirs 
of  Thomas  Griffin,  deceased. 
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In  the  second  amended  petition  upon  which  the 
trial  below  was  had  it  was  averred  that  the  lot  in  con- 
troversy was  purchased  by  Thomas  Griffin  and  his 
wife,  Mary  E.  Griffin  (now  Mary  E.  Barrell),  in  the 
year  1880,  each  of  them  contributing  one-half  of  the 
purchase  price,  and  that  the  legal  title  was  taken  in 
the  name  of  said  Thomas  Griffin  under  a  contract  that 
an  undivided  half  thereof  would  be  held  in  trust  by 
him  for  his  wife.  Said  petition  also  averred  the  pur- 
chase by  plaintijBf  of  all  the  title  of  said  Mary  E.  Bar- 
rell, and  prayed  that  the  title  to  said  lot  be  tried  and 
determined.  That  all  the  title  held  by  said  Mary  E. 
Barrell  be  declared  vested  in  plaintiff,  and  that  an  ac- 
counting be  had  upon  the  rents  received  by  defendants 
and  on  moneys  paid  out  by  them  for  taxes  and  the 
purchase  of  tax  titles,  and  for  all  other  proper  relief. 

The  answer,  in  addition  to  a  general  denial,  plead- 
ed the  ten-year  Statute  of  Limitation.  The  answer 
also  set  up  certain  alleged  equitable  defenses,  which, 
for  the  purposes  of  this  opinion,  it  is  not  necessary  to 
describe  here. 

Such  other  facts  as  may  be  found  necessary  to 
make  clear  the  issues  in  this  cause  will  be  recited  in 
connection  with  our  conclusions. 

I.  Mrs.  Barrell,  testifying  for  plaintiff,  stated 
that  the  lot  in  controversy  was  purchased  shortly  after 
her  marriage  to  Thomas  Griffin,  and  that 
Trust?  "'  she  contributed  part  of  the  purchase  money, 
but  she  does  not  say  how  much.  As  a  mat- 
ter of  fact  the  deed  to  Thomas  Griffin  shows  that  the 
lot  was  purchased  several  years  before  her  marriage 
to  him.  The  evidence  entirely  fails  to  sustain  plain- 
tiff ^s  claim  of  a  resulting  trust,  and  the  plaintiff  seems 
to  concede  this  fact  in  its  brief  by  resting  its  case  en- 
tirely upon  the  theory  that  it  acquired  the  dower  of 
Mrs.  Barrell,  which,  under  section  4514,  Revised  Stat- 
utes 1889,  now  section  346,  Revised  Statutes  1909,  she 
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possessed  the  right  to  transfer.    [Phillips  v.  Presson, 
172  Mo.  24.] 

n.  If  the  plaintiff  is  entitled  to  recover  at  all  in 
this  case  such  recovery  must  be  based  upon  the  dower 
right  transferred  to  it  by  Mrs.  Barrell.  If 
Limitation.  t^^t  right  is  barred  by  the  Statute  of  Lim- 
itation specifically  applicable  to  actions 
for  the  recovery  of  dower  in  real  estate,  then  the  judg- 
ment for  defendants  must  be  affirmed. 

It  is  apparent  that  the  possession  of  the  adminis- 
trator Mr.  Hey  was  not  adverse  to  the  widow,  because 
he  paid  to  her  a  part  of  the  rents  collected  from  the 
property  in  controversy. 

The  possession  of  Mr.  Kumpf ,  which  began  at  the 
close  of  the  administration  in  1891,  and  continued  for 
fifteen  years,  seems  not  to  have  been  friendly  to  the 
widow,  Mrs.  Barrell,  because  he  never  paid  to  her  any 
rents  and  never  agreed  to  do  so.  Neither  did  she  even 
demand  of  Mr.  Kumpf  the  possession  of  the  property, 
or  that  he  account  to  her  for  rents  collected. 

Whatever  may  have  inspired  Mr.  Kumpf  to  take 
possession  and  collect  rents,  there  is  nothing  to  indi- 
cate that  he  was  an  agent  or  tenant  of  the  widow.  That 
fact  is  evidenced  by  the  letter  of  Mrs.  Barrell  bearing 
date  of  August  14, 1907,  in  which  she  says  she  gave  up 
the  property  because  of  the  unfriendly  attitude  of  Mr. 
Griffin^s  **folks.'^ 

It  is,  however,  contended  by  appellant  that  as  the 
widow  had  remarried  in  1891  when  Mr.  Kumpf  entered 
into  possession  she  was  under  the  disability  of  cover- 
ture, and  could  not  be  barred  by  the  ten-year  Statute 
of  Limitation  applicable  to  actions  to  recover  dower. 
This  issue  calls  for  a  most  careful  consideration  of  the 
statute  fixing  the  date  within  which  actions  for  the  re- 
covery of  dower  may  be  instituted.  [Sec.  391,  R.  S. 
1909.]  This  statute  seems  to  have  received  a  desul- 
tory consideration  in  the  cases  of  Harrison  v.  McRey- 
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nolds,  183  Mo.  533,  1.  c.  539;  Kennedy  v.  Duncan,  224 
Mo.  661,  and  Jodd  v.  Railroad,  259  Mo.  239.  However, 
these  cases  are  at  most  only  a  partial  construction  of 
said  statute. 

Section  391,  Revised  Statutes  1909,  was  first 
enacted  in  the  year  1887,  under  the  title  of  **An  Act 
limiting  the  time  for  the  institution  of  suits  for  dower 
in  real  estate,''  and,  as  first  enacted,  read  as  follows: 

**  Section  1.  All  actions  for  the  recovery  of  dower 
in  real  estate,  which  shall  not  be  commenced  within  ten 
years  from  (md  after  this  act  takes  effect,  or  within  ten 
years  after  the  death  of  the  husband,  through  or  under 
whom  such  dower  is  claimed  or  demanded,  shall  be  for- 
ever barred :  provided,  however,  that  if  any  person  en- 
titled to  bring  an  action  for  the  recovery  of  dower  at 
the  time  this  act  takes  effect  be  under  legal  disability 
to  bring  such  action,  such  person  may  bring  such  ac- 
tion after  the  time  herein  limited  and  withi/n  three 
years  after  such  disability  is  removed:  provided,  far- 
ther, that  the  limitation  in  this  act  specified  shaU  not 
be  deemed  to  apply  in  any  case  where  the  widow  is  in 
possession  of,  and  enjoying  the  mansion  house  of  her 
husband  as  specified  in  section  2205,  Revised  Statutes 
of  the  State  of  Missouri  of  1879,  untU  she  shaU  have 
been  evicted  therefrom/^    [Laws  1887,  p.  177.] 

At  the  revising  session  of  1889  the  foregoing  sec- 
tion was  amended  by  a  revised  bill,  and  all  those  pro- 
visions quoted  in  italics  were  eliminated,  leaving  the 
section  in  the  form  which  it  has  ever  since  appeared  in 
our  statutes.  [Sec.  4558,  R.  S.  1889;  Sec  2979,  R.  S. 
1899 ;  and  Sec.  391,  R.  S.  1909.] 

There  seems  to  be  no  doubt  that  it  was  the  legisla- 
tive intent  to  repeal  those  provisions  of  the  original 
act  suspending  its  operation  in  favor  of  parties  under 
legal  disabilities,  and  possibly  as  to  widows  occupying 
the  mansion  houses  of  their  husbands. 

So  much  of  the  original  act  as  appears  in  the  re- 
vised bill  was  taken  from  the  Act  of  1887.    This  is 
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manifest  by  a  reference  in  the  revised  bill  itself  to  the 
Laws  of  1887,  p.  177,  as  the  place  from  which  this  sec- 
tion as  amended  was  derived. 

The  usnal  rule  is  that  when  part  of  a  former  act 
is  repeated  in  an  amendatory  statute,  the  provisions 
thus  repeated  are  considered  as  a  continuation  of  the 
former  law,  and  not  as  a  new  enactment;  while  those 
parts  of  the  original  act  which  are  omitted  from  the 
amendment  are  treated  as  repealed.  This  rule  is  an- 
nounced by  Lewis-Sutherland  in  the  second  edition  of 
his  work  on  Statutory  Construction,  vol.  1,  pp.  442-3, 
as  follows: 

**The  amendment  operates  to  repeal  all  of  the  sec- 
tion amended  not  embraced  in  the  amended  form.  The 
portions  of  the  amended  sections  which  are  merely 
copied  without  change  are  not  to  be  considered  as  re- 
pealed and  again  enacted,  but  to  have  been  the  law  all 
along;  and  the  new  parts  or  the  changed  portions  are 
not  to  be  taken  to  have  been  the  law  at  any  time  prior 
to  the  passage  of  the  amended  act.'* 

See  also  36  Cyc.  1082.  This  rule  seems  to  have 
met  with  statutory  recognition  in  this  State.  [Sec. 
6606,  R.  S.  1889;  Sec.  8086,  R.  S.  1909.  See  also  State 
ex  rel.  Craig  v.  Woodson,  128  Mo.  497, 1.  c.  512.] 

However,  whether  the  limitation  on  suits  to  re- 
cover dower  be  considered  as  a  continuation  of  part  of 
the  Act  of  1887  or  a  new  enactment  in  the  revised  bill 
of  1889,  we  find  that  the  plaintiff  cannot  successfully 
assert  the  coverture  of  Mrs.  Barrell  as  a  defense  to 
her  failure  to  bring  suit  for  her  dower,  for  two  rea- 
sons: 

(1)  The  dower  Statute  of  Limitation  is  not  a  part 
of  the  general  law  applicable  to  the  limitations  of  real 
actions  (Art.  8,  chap.  21,  R.  S.  1909),  and,  therefore, 
cannot  be  construed  in  pari  materia  with  such  general 
law. 

The  rule  is  that  when  a  Statute  of  Limitation 
stands  alone  and  makes  no  exceptions  as  to  its  pro- 
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visions  none  will  be  read  into  it.  In  harmony  with  this 
view  it  was  ruled  by  this  court  that  the  disabilities 
enumerated  in  the  general  law  cannot  be  interposed  to 
toll  or  modify  the  thirty-year  Statute  of  Limitation. 
[DeHatre  v.  Edmonds,  200  Mo.  246, 1.  c.  279;  see  also 
Mlver  v.  Eagan,  15  U.  S.  25, 1.  c.  29.] 

Statutes  of  Limitation  are  looked  upon  with  favor, 
because  they  tend  to  promote  public  peace  and  to  pre- 
vent the  litigation  of  stale  and  abandoned  claimfi. 
Tyler  in  his  work  on  Ejectment,  p.  928,  gives  the  rule 
for  construing  this  class  of  statutes  in  the  following 
language : 

**  Another  well-settled  proposition  in  respect  to  the 
running  of  the  Statute  of  Limitations  is,  that  the  stat- 
ute will  run  against  all  persons,  and  no  exception  to 
the  statute  can  be  claimed,  unless  it  is  expressly  men- 
tioned in  such  statute.  'General  words  of  a  statute,  it 
is  considered,  must  receive  a  general  construction; 
and,  unless  there  can  be  found  in  the  statute  itself 
some  ground  for  restraining  it,  it  cannot  be  restrained 
by  arbitrary  addition  or  retrenchmicnt. '  [Citing  au- 
thorities.] And  the  doctrine  of  the  authorities  very 
clearly  is,  that  Statutes  of  Limitation  are  to  be  strictly 
construed;  and  where  the  statute  makes  no  exception, 
the  court  can  make  none  on  the  ground  of  any  inherent 
equity,  or  because  it  may  appear  to  be  reasonable  that 
the  statute  should  not  run  against  any  party  in  a  given 
case.'* 

(2)  Having  first  enacted  the  statute  limiting  the 
time  for  instituting  suits  to  recover  dower  with  a  sav- 
ing clause  or  exception  in  favor  of  persons  who  were 
or  might  be  under  legal  disability  to  sue,  and  subse- 
quently having  eliminated  that  saving  clause  in  the  re- 
vised bill  (as  before  quoted),  the  legislative  design  to 
repeal  such  disability  clause  is  clearly  demonstrated. 
The  fact  that  disability  to  bring  an  action  to  recover 
dower  was  more  likely  to  result  from  coverture  (a  re- 
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marriage  of  the  widow)  than  anything  else  may  have 
been  one  of  the  reasons  which  moved  the  General  As- 
sembly to  enact  a  new  law  in  1889  permitting  a  married 
woman  to  maintain  her  suits  as  a  feme  sole.  [Sec. 
1996,  E.  S.  1889.]  It  is  certain  that  the  statute  last 
named  is  in  harmony  with  the  dower  Statute  of  Limita- 
tion as  amended  at  the  same  session  of  the  General  As- 
sembly so  far  as  the  disability  of  coverture  is  con- 
cerned. 

We  are  not  unmindful  of  the  fact  that  the  condu- 
sion  we  have  reached  is  out  of  harmony  with  those 
prior  decisions  of  this  court  which  held  that  limitation 
would  not  rxm  against  dower  prior  to  the  assignment 
thereof.  [Johns  v.  Fenton,  88  Mo.  64;  Holmes  v. 
Kring,  93  Mo.  452.]  However,  the  provisions  of  the 
special  Statute  of  Limitation  relating  to  dower  enacted 
in  1887  (if  then  in  force)  was  not  considered  by  the 
court  when  the  case  last  cited  was  decided. 

The  right  to  dower  does  not  attach  to  any  particu- 
lar part  of  a  tract  of  land  until  it  is  assigned.  It  is  in 
a  sense  an  encumbrance  upon  all  the  land  to  which  the 
husband  died  seized.  The  Legislature  may  have  deem- 
ed it  for  the  public  good  that  land  should  not  be  ren- 
dered unsalable  by  such  an  outstanding  claim  for  an 
indefinite  time,  and  therefore  wished  to  compel  parties 
having  such  undivided  possessory  rights  to  assert 
them  within  ten  years.  At  any  event,  it  is  our  duty  to 
obey  and  enforce  all  valid  laws  as  they  are  written, 
and  not  as  we  think  they  ought  to  have  been  written. 
[State  ex  rel.  Gray  v.  Wilder,  206  Mo.  541,  1.  c.  549.] 

It  seems  to  be  contended  by  appellant  that  the 
dower  Statute  of  Limitation  cannot  apply  to  the  title 
which  it  purchased  from  Mrs.  Barrell,  because  her 
husband  was  dead  before  the  year  1887  when  this  law 
was  enacted.  We  do  not  think  this  point  presents  any 
diflSculty.  The  chief  purpose  of  the  statute  was  to 
compel  widows  to  institute  suits  to  have  their  dowers 
assigned  within  ten  years.    As  the  statute  operated 
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prospectively  it  at  least  became  the  duty  of  the  widow 
to  bring  her  action  within  ten  years  after  Mr.  Kumpf 
entered  into  possession  in  1891.  We  do  not  wish  to 
be  understood  as  holding  that  it  was  not  the  duty  of  the 
widow  to  bring  her  action  within  ten  years  after  the 
date  of  her  husband's  death  in  1885,  for  it  is  un- 
doubtedly within  the  power  of  the  General  Assembly 
to  shorten  a  Statute  of  Limitation,  provided  a  rea- 
sonable time  is  left  within  which  parties  affected  by  its 
provisions  may  institute  their  actions.  [Tice  v.  Flem- 
ing, 173  Mo.  49 ;  Winkleman  v.  Levee  District,  171  Mo. 
App.  49,  L  c.  58.] 

m.  Appellant  contends  that  if  the  possession  of 
Kumpf  was  on  behalf  of  the  heirs  of  Thomas  GriflSn, 
deceased,  then  it  was  at  no  time  adverse  to 
Common.  "  *^®  widow,  because  the  heirs  of  Griffin  and 
his  widow  were  tenants  in  conmion.  In 
Eobinson  v.  Ware,  94  Mo.  1.  c.  687,  there  is  a  quotation 
from  Kent  which  tends  to  support  the  theory  that  a 
widow  possessed  of  an  unassigned  dower  right  is  a  ten- 
ant in  common  with  the  heirs  of  her  deceased  husbaud. 
That  quotation  seems  to  be  directly  in  conflict  with  the 
prior  announcement  of  this  court -in  the  case  of  Mc- 
Clanahan  v.  Porter,  10  Mo.  746, 1.  c.  751.  We  think  the 
rule  announced  in  McClanahan  v.  Porter  is  correct. 
The  possession  of  a  dowress  is  not  adverse  to  the  heirs. 
She  has  only  a  life-estate,  and  her  possession  passes  to 
the  heirs  as  remaindermen  at  her  death.  It  is  not  so 
when  the  situation  is  reversed.  If  the  heirs  exclusively 
occupy  land  to  which  the  widow  is  entitled  to  dower 
and  refuse  to  attorn  to  her  any  rents,  then  their  pos- 
session becomes  adverse  to  her  and  she  cannot  be  con- 
sidered as  a  tenant  in  common  with  them. 

IV.    The  word  ''recover,"  as  used  in  section  391, 
Revised  Statutes  1909,  does  not  mean  to  regain  posses- 


Digitized  by 


Google 


500        SUPREME  COURT  OF  MISSOUBI, 

Investment  Co.  v.  Curry, 
sion  of  real  estate  which  has  already  been  as- 

Recover* 

signed  or  admeasured  to  the  widow  as  dower. 
As  used  in  said  section  it  means  **to  obtain  final  judg- 
ment— ^to  succeed  in  a  lawsuit."  [Webster's  New  In- 
ternational Dictionary.]  The  same  as  to  ** recover" 
a  fine  by  the  State,  or  to  ^'recover"  damages  by  one 
who  has  received  personal  injuries  through  the  negli- 
gence of  another.  [Gawtry  v.  Adams,  10  Mo.  App.  29, 
1.  c.  33;  34  Cyc.  763-4;  Monterey  County  v.  Gushing,  83 
Cal.  507,  1.  c.  512;  Keiny  v.  Ingraham,  66  Barb.  (N. 
Y.)  250, 1.  c.  257;  Inhabitants  of  Oxford  v.  Inhabitants 
of  Paris,  33  Maine,  179, 1.  c.  181.]  In  the  case  last  cited 
it  was  said:  "When  a  defendant  has  obtained  a  judg- 
ment against  a  plaintiff  in  a  suit,  he  in  legal  language 
is  said  to  have  recovered  in  that  suit." 

It  will  be  observed  that  section  391,  Eevised  Stat- 
utes 1909,  does  not  make  adverse  possession  a  neces- 
sary incident  to  the  duty  of  the  widow  to  bring  her  ac- 
tion to  recover  dower  within  ten  years  after  the  death 
of  her  husband.  It  seems  to  be  her  unconditional  duty 
to  bring  the  action  within  ten  years  if  she  intends  to 
bring  it  at  all. 

The  fact  that  in  the  statute  as  originally  enacted 
there  were  saving  clauses  in  favor  of  the  widow  if  she 
was  in  possession  of  the  mansion  house  or  under  legal 
disability,  and  that  these  several  clauses  were  stricken 
out  in  the  revision  of  1889,  strongly  indicates  a  legisla- 
tive purpose  that  there  should  be  no  exception  at  all  to 
the  operation  of  this  statute. 

Whether  it  would  be  within  the  constitutional 
power  of  the  General  Assembly  to  penalize  a  widow  by 
barring  her  dower  because  she  fails  to  bring  suit  for 
her  dower  in  land  which  is  already  in  her  exclusive 
possession,  and  whether  or  not  the  heirs  might  be 
estopped  from  setting  up  the  Statute  of  Limitation  af- 
ter they  have  acquisced  in  the  exclusive  possession  of 
the  widow,  are  matters  not  before  us  on  the  record  in 
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this  cause,  and  upon  which  we  express  no  opinion  at 
this  time. 

We  do  hold  on  the  facts  in  this  case  that,  being  out 
of  possession  and  with  knowledge  on  her  part  that  at 
least  some  of  the  collateral  heirs  were  disputing  her 
right  to  the  property  (as  she  admits  in  her  letter  to 
Adams,  and  in  her  testimony),  it  became  the  duty  of 
Mrs.  Barrell  to  institute  her  suit  to  recover  her  dower 
in  the  property  in  controversy  within  ten  years  after 
the  close  of  the  administration  in  1891,  and  having 
failed  to  do  so  both  she  and  the  plaintiff  as  the  as- 
signee of  her  claims  are  barred. 

The  conclusion  we  have  reached  renders  unneces- 
sary a  consideration  of  the  alleged  equitable  defenses 
pleaded  by  defendant.  The  judgment  of  the  trial  court 
is  affirmed. 

Paris,  P.  J.,  and  Walker,  J.,  concur. 


HENRY  P.  P.  BROWN,  Appellant,  v.  WILLIAM  A. 

HOWARD. 

Division  Two,  March  30,  1915. 

ORDER  OF  PUBLICATION:  Published  Five  Times  a  Week  for 
Four  Weeks:  Sec.  3500,  R.  S.  1879.  Under  Sec.  3500,  R.  S. 
1879,  which,  with  no  distinction  between  weekly  newspapers 
and  others,  provided  that  orders  of  publication  against  non- 
resident defendants  should  be  published  four  weeks  successiyely, 
the  last  insertion  to  be  at  least  four  weeks  before  the  com- 
mencement of  the  term  to  which  they  were  to  appear,  publica- 
tion five  times  a  week  for  four  weeks,  beginning  on  June  29, 
and  ending  on  July  26,  was  sufficient  for  an  order  requiring 
appearance  at  the  term  beginning  September  1. 

Appeal  from  Buchanan  Circuit  Court.— If  on.  W.  K. 
Amick,  Judge, 

Affirmed. 
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G.  W.  Meyer  for  appellant. 

The  attempted  service  by  publication  in  the 
foreclosure  proceedings  of  the  St.  Joseph  Fire  and 
Marine  Insurance  Company  was  a  nullity  as  to  this 
appellant,  and  gave  the  circuit  court  no  jurisdiction 
over  this  appellant  or  over  Josephine  Clenunons  and 
George  W.  Brown,  because:  (a)  "The  weight  of 
authority  supports  the  proposition  that  the  publication 
in  whole  or  in  part  of  a  summons  or  other  legal  notice 
in  a  newspaper  published  on  Sunday  is  invalid.''  37 
Cyc.  587;  McLaughlin  v.  Wheeler,  50  N.  W.  834; 
Schwed  V.  Hartnitz,  47  Pac.  295;  Sawyer  v.  Cargile, 
72  Ga.  290;  Dunmars  v.  Denver,  65  Pac.  585;  Scammon 
V.  Chicago,  40  HI.  196;  Ormsby  v.  Louisville,  79  Ky. 
197;  Sewall  v.  St.  Paul,  20  Minn.  459;  Shaw  v.  Wil- 
liams,  87  Ind.  158.  (b)  The  statutes  of  this  State 
in  force  at  that  time  prohibited  work  and  labor, 
and  also  the  serving  of  any  legal  process  on 
Sunday.  E.  S.  1879,  sees.  1578,  4039.  (c)  Under 
the  fourth  subdivision  of  Sec.  3126,  B.  S.  1879,  the  first 
day  of  the  publication  must  be  excluded,  (d)  The 
whole  number  of  insertions,  as  shown  by  the  proof  of 
publication,  was  only  twenty-four,  including  four  Sun- 
day insertion,  and  the  first  insertion  was  on  Sunday. 

William  E.  Stringfellow  for  respondent. 

The  publication  complained  of  was  sufficient. 
Howard  v.  Brown,  197  Mo.  36;  Asphalt  Pav.  Co.  v. 
Muchenberger,  105  Mo.  App.  47;  State  v.  Green,  66 
Mo.  631;  Bank  v.  Stumpf,  73  Mo.  311.  Appellants 
complain  that  the  publication  was  bad,  because  it  be- 
gan on  Sunday  and  contained  four  Sunday  insertions. 
E.  S.  1879,  sec.  3500. 

EOY,  C. — This  is  a  proceeding  to  quiet  title  to 
the  undivided  seventh  of  the  east  twenty  feet  of  lot 
one  and  the  east  twenty  feet  of  the  south  sixteen  feet 
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of  lot  two  in  block  thirty,  in  the  city  of  St.  Joseph. 
There  was  a  finding  and  judgment  for  the  defendant. 

Plaintiff  claims  as  the  heir  of  George  W.  Brown 
who  died  in  1875. 

On  April  8, 1873,  George  W.  Brown  and  wife  exe- 
cuted a  deed  of  trust  on  the  land  to  secure  a  debt  of 
$3000.  B<y  mistake  it  was  so  drawn  as  to  convey  only 
the  undivided  half  of  the  land.  On  May  17,  1884,  the 
holder  of  the  debt  secured  by  that  deed  of  trust  sued 
the  heirs  of  Brown  to  correct  the  mistake  in  that  deed 
of  trust  and  to  foreclose  it.  The  petition  averred  that 
Henry  P.  Brown,  defendant  therein  and  plaintiff 
herein,  was  a  non-resident  of  this  State.  An  order  of 
publication  was  made  against  him.  It  was  returnable 
on  the  first  day  of  the  next  term  to  be  begun  Septem- 
ber 1,  1884.  It  was  published  in  the  St.  Joseph  Daily 
and  Weekly  Gazette  in  the  consecutive  issues  of  the 
paper  from  Sunday,  June  29,  to  Saturday,  July  26, 
1884,  inclusive,  except  that  said  paper  was  not  issued 
on  Monday  of  each  week.  At  the  foreclosure  sale  in 
that  case  Parmelia  J.  Brown  became  the  purchaser 
on  March  11,  1885,  and  the  defendant  herein  has  ac- 
quired her  title. 

The  only  objection  made  to  the  legality  of  the  fore- 
closure of  the  deed  of  trust  is  that  the  order  of  publica- 
tion was  not  legally  published  for  four 
Puwication.  weeks.  In  Haywood  v.  Russell,  44  Mo. 
252,  it  was  held  that  publication  for  four 
consecutive  weeks  in  a  weekly  newspaper,  the  last  in- 
sertion being  four  weeks  before  the  return  term,  was 
sufficient.  It  was  expressly  held  that  it  was  not  neces- 
sary that  the  first  insertion  should  be  eight  weeks  be- 
fore the  term.  In  Cruzen  v.  Stephens,  123  Mo.  1.  c. 
346,  it  was  held  that  the  decision  on  that  point  in  Hay- 
wood V.  Russell,  had  become  a  rule  of  property  in  the 
State  and  should  stand.  The  Cruzen  case  involved  the 
sufl5ciency  of  a  sale  under  a  judgment  for  taxes  in 
which  under  the  statute  the  publication  is  to  be  made 
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as  in  other  civil  cases ;  so  that  there  was  no  difference 
in  the  law  applicable  to  those  two  cases.  There  fol- 
lowed Young  V.  Downey,  150  Mo.  317,  involving  the 
validity  of  the  sale  of  real  estate  by  an  administrator 
to  pay  debts.  The  notice  required  in  such  case  must, 
by  the  statute,  be  published  four  weeks  before  the  be- 
ginning of  the  term  at  which  the  parties  interested 
in  the  estate  must,  under  the  notice,  appear.  In  that 
case  it  was  held  that  the  first  consecutive  insertion 
must  be  four  weeks  before  the  beginning  of  the  term. 
Unfortunately  the  Young  case  held  on  page  324  that 
there  was  a  wide  difference  between  Haywood  v.  Rus- 
sell and  Cruzen  v.  Stephens.  Neither  of  those  latter 
cases  involved  the  sufl&ciency  of  the  notice  of  an  ap- 
plication for  sale  to  pay  debts.  Yet  the  opinion  in 
Young  V.  Downey,  proceeding  on  the  theory  that  Cru- 
zen V.  Stephens  involved  the  statute  applicable  to  the 
notice  of  an  application  for  sale  to  pay  debts,  repudi- 
ated in  effect  at  least,  the  latter  case.  The  difference 
in  the  two  statutes  has  since  been  clearly  recognized. 

In  the  case  of  Howard  v.  Brown,  197  Mo.  1.  c.  46, 
it  was  held  that  proof  of  publication  against  a  non- 
resident was  good  when  published  on  March  15,  22, 
29  and  April  5,  returnable  to  a  term  beginning  on  May 
7.  No  citation  of  authority  is  there  made,  but  Hay- 
wood V.  Russell  and  Cruzen  v.  Stephens,  supra,  could 
have  been  cited,  for  they  decided  exactly  the  same 
point,  i.  e.,  that  the  first  consecutive  insertion  need  not 
be  eight  weeks  before  the  return  day. 

Section  3500,  Revised  Statutes  1879,  which  con- 
trols in  this  case,  did  not  distinguish  between  weekly 
newspapers  and  others.  The  newspaper  which  pub- 
lished the  order  of  publication  in  this  case  issued  no 
Monday  edition.  The  order  was  published  in  every 
issue  of  the  paper  for  four  full  weeks  beginning  on 
Sunday  and  ending  on  Saturday,  the  last  insertion 
being  more  than  five  weeks  before  the  return  day. 
Contention  is  made  that  the  publication  made  in  the 
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Sunday  issue  is  void.  We  concede  that  proposition 
without  deciding  it.  We  omit  Sunday  because  it  was 
Sunday,  and  Monday  because  there  was  no  issue  of  the 
paper  on  that  day.  It  was  legally  published  in  the 
issue  of  every  other  day  in  the  week  for  four  weeks. 
The  statute  as  it  then  was,  made  no  difference  be- 
tween a  weekly  papet  and  one  published  oftener. 
Surely,  if  publication  in  a  weekly  paper  for  four  con- 
secutive weeks  is  suflBcient,  publication  five  times  a 
week  for  four  consecutive  weeks  in  a  paper  published 
five  times  a  week  is  sufScient.  What  is  here  said  is 
on  the  theory  that  in  every  case  the  last  insertion  is 
four  weeks  before  the  return  day. 

We  hold  that  the  publication  was  sufl5cient,  and  the 
judgment  is  affirmed.    Williams,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Roy, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


J.  G.  RIPKEY,  Appellant,  v.  H.  P.  BINNS  et  al. 

Division  Two,  March  30,  1915. 

1.  PROCEEDING  TO  ESTABLISH  ROAD:  Petition:  Resident 
Owners  of  Land:  Description  of  Holdings:  Jurisdiction.  While 
in  the  matter  accompanying  a  petition  to  establish  a  public  road» 
undar  Sec.  9414,  R.  S.  1899,  it  weuld  no  doubt  be  good  practice, 
after  having  stated  the  names  of  the  resident  persons  owning 
land  through  which  the  proposed  road  is  to  run,  to  describe 
the  particular  tract  owned  by  each,  yet  the  failure  to  include 
such  description  does  not  deprive  the  court  of  jurisdiction  to 
entertain  the  proceeding. 

2.   :  :  :  Trustee  and   Beneficiary  In   Deed 

of  Trust:  Jurisdiction.  The  trustee  and  beneficiary  in  a  deed 
of  trust,  as  such,  are  not  owners  within  the  meaning  of  Sec 
9414,  R.  S.  1899,  and  the  failure  to  list  them  as  among  the 
resident  owners  of  property  through  which  the  proposed  road 
is  to  run  does  not  affect  the  court's  jurisdiction. 
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Record  of  County  Court:   CommiMlonerf  to  Ai 


Damages:  No  Showing  They  are  Not  of  Kip  to  Landowners, 
or  that  they  were  Sworn:  Jurisdiction.  The  facts  that  the 
record  of  the  county  court  in  a  proceedhig  to  establish  a  road 
failed  to  state  that  the  commissioners  to  assess  damages  were 
not  of  kin  to  any  of  the  parties  asking  damages,  and  that  their 
report  failed  to  show  they  were  sworn  before  viewing  the 
premises,  do  not  deprive  the  circuit  court  of  jurisdiction  cm 
an  appeal  from  an  award  of  damages  in  the  county  court 

4.  :  Jurisdiction:  Appeal  to  Circuit  Court.  In  a  proceed- 
ing to  establish  a  road  the  county  court  acquires  jurisdiction 
when  the  petition  in  due  form  is  filed  and  the  required  statu- 
tory notice  given ;  irregularities  in  the  proceedings  in  the  county 
court  after  jurisdiction  is  once  acquired  will  not  deprive  the 
circuit  court  of  its  jurisdiction  on  appeal. 


:    Assessing    Damages:    Special    Benefits.     Where  the 

appellant  and  three  others,  a  part  of  whose  land  a  proposed  road 
will  take,  will  by  its  establishment  be  given  their  only  outlet 
to  a  public  road,  the  other  landowners  affected  having  con- 
nection already  with  a  public  road,  such  outlet  is  a  special 
benefit  to  the  appellant's  land  and  can  be  set  off  against  his 
damages,  despite  the  fact  that  the  three  others  mentioned  will 
also  be  given  an  outlet 


:  Attacking  Jurisdiction:  Questions  Requiring  Ex- 
trinsic Evidence.  While  as  a  general  rule  questions  of  juris- 
diction over  the  cause  of  action  may  be  raised  at  any  stage  of 
a  proceeding,  yet  the  better  practice  demands  that  such  defects 
as  require  the  hearing  of  testimony  should  be  raised  before 
the  trial  is  ended,  so  that  the  testimony  may  properly  become 
a  part  of  the  bill  of  exceptions,  and  so  that  any  error  with 
reference  thereto  may  be  called  to  the  trial  court's  attention 
in  the  motion  for  a  new  trial. 


:  :  " :    This  Case.     Where  a  landowner 

through  whose  property  a  proposed  road  will  run  has  testified 
at  the  trial  to  assess  damages  that  he  is  the  owner  of  the  land, 
he  will  not  be  permitted,  after  judgment,  to  file  a  motion  at- 
tacking the  court's  jurisdiction  on  the  ground  that  another 
person,  whose  name  did  not  accompany  the  petition  for  the 
road,  was  the  resident  owner  of  an  undivided  half  of  the  land 
which  he  had  testified  he  owned. 


Appeal  from  St   Clair  Circuit  Court. — Hon.  C. 
Denton,  Judge. 

Affirmed. 
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John  B.  Mumma,  C.  T.  Reddington  and  Waldo  P. 
Johnson  for  appellant. 

(1)    The  utmost  strictness  is  required  to  give  pro- 
ceedings of  eminent  domain  validity.    Every  essen- 
tial requirement  of  the  statute  must  be  complied  with 
or  such  proceeding  will  be  void.    Anderson  v.  Pember- 
ton,  89  Mo.  61;  Spurlock  v.  Doran,  182  Mo.  242;  Drain- 
age District  v.  Campbell,  154  Mo.  151;  Taylor  v.  Todd, 
48  Mo.  App.  550;  Cunningham  v.  Railroad,  61  Mo.  33; 
Bousey  v.  Wood,  57  Mo.  App.  650.    (2)    Proceedings  to 
open  a  public  road  must  be  taken  in  their  entirety, 
and  if  they  are  void  as  to  one  of  the  parties  in  inter- 
est, they  are  void  as  to  all.    Anderson  v.  Pemberton,  89 
Mo.  61 ;  St.  Louis  v.  Gleason,  15  Mo.  App.  25.    (3)    On 
appeal  to  circuit  court,  trial  should  be  de  novo,  includ- 
ing the  question  of  the  utility  and  public  necessity  of 
the  proposed  road  and  all  questions  in  issue.    R.  S. 
1899,  sees.  9419, 1788,  4062, 4072 ;  Mayes  v.  Pahner,  206 
Mo.  293 ;  Bennett  v.  Hall,  184  Mo.  407 ;  In  re  Big  Hollow 
Road,  111  Mo.  326;  5  Words  and  Phrases,  4493;  Stutz 
V.  Cameron,  254  Mo.  340.    (4)    The  appointment  of  the 
commissioners  to  assess  damages  must  show  that  they 
are  disinterested  freeholders  of  no  kin  to  any  of  the 
parties.    Jones  v.  Zink,  65  Mo.  App.  409;  R.  S.  1899, 
sec.  9417.     (5)     The  petition  and  the  report  of  the 
road  commissioners  must  be  accompanied  by  the  names 
of  all  resident  landowners  or  the  court  acquires  no 
jurisdiction.    R.  S.  1899,  sec.  9414 ;  Spurlock  v.  Doran, 
182  Mo.  242;  Bennett  v.HaU,  184  Mo.  407.    (6)    Trustee 
and  beneficiary  in  a  deed  of  trust  should  be  made  par- 
ties.   The  word  *  *  owner ' '  in  statutes  of  eminent  domain 
is  used  in  a  comprehensive  sense  and  includes  all  per- 
sons having  any  interest  in  the  land.     15  Cyc.  844; 
Railroad  v.  Baker,  102  Mo.  553 ;  McShane  v.  Moberly, 
79  Mo.  41;  Mantz  v.  St.  Paul,  52  Minn.  409;  Gerrard  v. 
Railroad,  14  Neb.  370;  McCotter  v.  New  Shoreham,  21 
R.  I.  43.     (7)    Jurisdictional  questions  can  be  raised 
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at  any  time  and  the  court  should  hear  the  motion  to  dis- 
miss filed  after  judgment.  Railroad  v.  Campbell,  62 
Mo.  585.  (8)  Only  benefits  peculiar  to  the  land  of 
objector  can  be  offset  and  the  same  benefit  (that  of 
obtaining  a  public  road)  shared  by  several  persons  is 
not  a  peculiar  benefit  and  cannot  be  offset  against  dam- 
ages. Newby  v.  Piatt  County,  25  Mo.  258;  Daugherty 
V.  Brown,  91  Mo.  32;  Bridge  Co.  v.  Stone,  194  Mo.  188; 
Hickman  v.  City,  120  Mo.  123 ;  Bennett  v.  Hall,  184  Mo. 
421 ;  Lingo  v.  Buf  ord,  112  Mo.  157. 

.  Bargus  &  Johnson  for  respondents. 

(1)  A  valid  petition  and  notice  confer  jurisdic- 
tion on  the  county  court  in  road  cases.  These  were 
present  in  this  case.  R.  S.  1899,  sec.  9414;  Sec.  10435, 
B.  S.  1909;  Halter  V.  Leonard,  223  Mo.  291;  Seafield  v. 
Bohne,  169  Mo.  547 ;  Wilhite  v.  Wolf,  179  Mo.  479.  (2) 
The  trustee  and  beneficiary  in  a  deed  of  trust  on  land 
and  the  grantor  in  a  written  contract  for  the  sale  of 
land  are  not  '* owners''  in  the  sense  as  to  make  them 
necessary  parties  in  a  proceeding  to  establish  a  road. 
Warren  v.  Gibson,  40  Mo.  App.  476;  Schumacher  v. 
Toberman,  56  Cal.  508;  Railroad  v.  Sheldon,  53  Kan. 
169;  Railroad  v.  Bank,  52  Kan.  467;  Rand  v.  Railroad, 
50  Kan.  114;  Gurnsey  v.  Edwards,  26  N.  H.  224;  Parish 
V.  Gihnanton,  11  N.  H.  293.  (3)  The  petition  and  re- 
port of  the  road  commissioners  were  accompanied  by 
the  names  of  all  resident  landowners.  See  authorities 
cited  under  proposition  2.  (4)  (a)  The  qualifications 
of  the  commissioners  appointed  need  not  appear  of 
record  but  the  court  will  be  presumed  to  have  followed 
the  law.  Sutherland  v.  Holmes,  78  Mo.  402;  School 
District  v.  Yates,  161  Mo.  App.  116.  (b)  Appellant 
having  filed  exceptions  to  the  report  of  the  commission- 
ers in  this  case,  the  question  as  to  the  qualifications  of 
the  commissioners  is  out  of  the  case.  Bennett  v.  Hall, 
184Mo.421;Stutzv.  Cameron,  254  Mo.  358.    (5)    The 
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appeal  in  this  case  was  from  the  question  of  damages 
only.  Sutherland  v.  Holmes,  78  Mo.  402;  E.  S.  1899, 
sec.  9419,  now  Sec.  10440,  B.  S.  1909.  (6)  A  benefit 
may  be  special  and  peculiar  to  a  tract  of  land  of  which 
a  part  is  taken,  although  it  accrues  to  a  number  of 
tracts  in  the  vicinity,  where  all  the  tracts  occupy  a 
peculiar  situation  with  reference  to  the  improvements, 
by  reason  of  which  the  benefit  attaches.  Rives  v.  Co- 
lumbia, 80  Mo.  App.  178;  Railroad  v.  Fowler,  142  Mo. 
670;  Railroad  v.  McBlroy,  161  Mo.  587;  15  Cyc.  771; 
Elliott's  Roads  and  Streets  (2  Ed.),  p.  260,  sec.  248. 

WILLIAMS,  C— This  proceeding  was  begun,  by 
petition  filed  in  the  circuit  court  of  St.  Clair  county, 
to  establish  a  public  road.  The  petition  was  filed 
August  3, 1908,  and  was  signed  by  about  60  freeholders 
of  the  municipal  township  in  which  the  proposed  road 
was  to  be  located.  Three  of  the  petitioners  resided 
in  the  inmiediate  neighborhood  of  the  proposed  road. 

The  petition  was  accompanied  by  a  list  purport- 
ing to  contain  the  names  of  all  resident  persons  own- 
ing land  through  which  said  proposed  road  would  run, 
together  with  a  statement  of  those  damaged  and  those 
who  were  willing  to  give  land  for  the  right  of  way. 
J.  G.  Ripkey,  appellant  herein,  was  not  one  of  the 
petitioners,  but  his  name  was  in  the  list  of  resident 
landowners  owning  land  through  which  the  proposed 
road  was  to  run.  The, name  of  Thomas  M.  Johnson 
was  also  listed  as  one  of  the  resident  landowners  own- 
ing land  through  which  the  proposed  road  would  run. 

Due  and  proper  notice  was  given,  as  required  by 
law,  and,  upon  hearing,  the  county  court  ordered  the 
county  road  commissioner  to  view,  survey  and  mark 
out  said  land.  Said  commissioner  made  report  to  the 
county  court  and  the  court  appointed  a  board  of  com- 
missioners to  assess  the  damages  to  the  property  own- 
ers who  refused  to  relinquish  the  right  of  way.    Said 
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board  of  commissioners  made  report  finding  that  J.  G. 
Ripkey  would  not  be  damaged  by  the  establishment  of 
said  road.  Thereafter,  and  in  due  time,  said  Ripkey 
filed  written  exceptions  to  the  report  of  the  board  of 
commissioners  and  a  jury  was  appointed  to  assess  his 
damages.  Upon  a  hearing  before  the  jury  in  the  county 
court  the  jury  found  that  he  was  not  damaged  by  the 
proposed  road.  Thereafter,  and  in  due  time,  said  Rip- 
key took  an  appeal  to  the  circuit  court  of  St.  Clair 
county. 

Trial  was  had  in  the  circuit  court,  before  a  jury, 
the  jury  finding  that  said  Ripkey  suffered  no  damage 
by  reason  of  the  establishment  of  the  road.  Upon  the 
trial  in  the  circuit  court,  said  Ripkey  filed  a  motion 
asking  the  circuit  court  to  dismiss  the  petition  for  want 
of  jurisdiction.  The  substantial  allegations  of  the 
motion  were  (1)  that  the  original  petition  was  not  ac- 
companied by  the  names  of  all  the  resident,  persons 
owning  land  through  which  the  proposed  road  would 
run,  in  that  Thomas  M.  Johnson,  the  owner  of  a  por- 
tion of  the  land  through  which  the  proposed  road  would 
run,  was  not  named  as  the  owner  of  that  specific  tract ; 
and  that  one  William  C.  Lucas,  trustee,  and  the  St. 
Clair  Investment  Company,  a  corporation,  beneficiary, 
were  the  owners  of  an  interest  in  a  portion  of  the  land 
sought  to  be  taken,  but  were  not  named  as  such  in  the 
list  filed  with  the  original  petition;  (2)  the  record  of 
the  county  court  appointing  commissioners  to  assess 
damages  failed  to  show  that  the  three  disinterested 
petitioners  were  not  of  kin  to  any  of  the  parties  asking 
damages  on  account  of  the  location  of  said  road  and 
that  the  report  of  said  commissioners  failed  to  show 
that  they  were  sworn,  prior  to  viewing  the  premises 
and  passing  upon  the  assessment  of  damages. 

The  evidence  tends  to  show  that  the  name  of 
Thomas  M.  Johnson  did  accompany  the  original  peti- 
tion filed  but  he  was  not  named  as  the  owner  of  a  cer- 
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tain  tract  of  land,  which  it  is  claimed  he  then  owned. 
The  evidence  further  showed  that  William  C.  Lucas 
was  the  trustee  and  the  St.  Clair  Investment  Com- 
pany the  beneficiary  in  a  certain  deed  of  trust  executed 
by  said  J.  GL  Ripkey  and  wife,  prior  to  the  institu- 
tion of  these  proceedings,  said  deed  of  trust  having 
been  given  on  a  portion  of  the  land  sought  to  be  taken 
for  the  right  of  way  and  given  to  secure  a  note  of  said 
Ripkey.  Said  Ripkey,  the  mortgagor,  was  in  posses- 
sion of  the  premises  and  his  name  accompanied  the 
petition.  The  evidence  further  showed  that  said  Luca& 
and  the  St.  Clair  Investment  Company  had  no  further 
interest  in  said  land  except  such  interest  as  they  might 
have  under  said  deed  of  trust.  The  evidence  further 
showed  that  said  Lucas  and  the  St.  Clair  Investment 
Company  were  not  named  as  resident  landowners  in 
the  list  of  such  names  accompanying  the  original  peti- 
tion* 

The  evidence  on  the  question  of  benefits  and 
damages  is  disclosed  by  the  following  stipulation  which 
is  copied  into  the  abstract  in  lieu  of  a  full  transcript : 
**It  is  stipulated  and  agreed  by  and  between  appel- 
lant and  respondents  that  there  is  evidence  suflftcient 
to  support  the  verdict  of  the  jury  that  the  benefits  ac- 
cruing to  Ripkey,  appellant,  from  the  establishment 
of  the  road  will  amount  to  more  than  the  damages  sus- 
tained, if  such  benefits  should  be  offset  against  dam- 
ages (appellant  contending  that  such  benefits  are  not 
peculiar  and  should  not  be  offset).  It  is  agreed  that 
appellant  J.  G.  Ripkey  and  H.  P.  Binns,  Z.  T.  Croy  and 
J.  H.  Cumutte,  three  of  petitioners,  are  without  a  pub- 
lic road  to  their  farms ;  that  the  proposed  public  road 
will  cross  the  farm  of  Ripkey,  cutting  it  in  two,  and 
will  take  approximately  two  acres  of  his  land ;  that  it 
will  run  along  the  side  of  Croy 's  land  and  take  approxi- 
mately one-half  acre  of  his  land;  that  it  will  touch  the 
comer  of  Binn's  land  and  tabe  approximately  225 


Digitized  by 


Google 


512        SUPREME  COURT  OF  MISSOURI, 

Ripkey  v.  Binns. 

square  feet  of  his  land ;  and  that  it  will  cross  the  -farm 
of  Cumntte  and  take  approximately  one  acre  of  his 
land.  That  the  benefits  of  the  road  will  be  the  same  to 
each  of  these  four,  i.  e.,  an  outlet  on  a  public  road. 

**As  to  the  question  of  damages  the  issue  between 
appellant  and  respondents  is  whether  the  benefits  above 
described,  accruing  to  Ripkey,  should  be  oflfset  against 
damages  caused  by  opening  of  the  road,  respondents 
contending  that  such  benefits  should  be  offset  and  ap- 
pellant contending  that  they  should  not. 

'*It  is  further  agreed  that  aU  of  the  remaining 
petitioners,  save  and  except  H.  P.  Binns,  Z.  T.  Croy  and 
J.  H.  Cumntte,  are  on  a  public  road  and  that  the  open- 
ing of  the  proposed  road  is  not  absolutely  necessary  to 
put  them  on  a  public  road  but  the  opening  of  this  road 
is  necessary  to  put  H.  P.  Binns,  Z.  T.  Croy  and  J.  H. 
Curnutte  and  remonstrator  J.  G.  Ripkey  on  a  public 
road. 

**It  is  agreed  that  this  stipulation  may  be  printed 
and  considered  by  the  court  in  lieu  of  an  abstract  of 
the  testimony  and  evidence  concerning  the  damages 
and  benefits  of  the  road." 

Said  Ripkey  duly  perfected  an  appeal  to  this  court. 
Statement  of  such  other  facts  as  may  be  necessary  to 
an  understanding  of  the  legal  questions  involved  will 
be  made  in  the  course  of  the  opinion. 

I.    The  court  did  not  err  in  overruling  appellant's 

motion  to  dismiss  the  petition  for  want  of  jurisdiction. 

The  petition  presented  to  the  county  court 

Proceeding        was  **  accompanied  by  the  names  of  the 

to  Ettabiith  'J      X  •  1       J     x-L  1. 

Road:  resident   persons    owmng   land   through 

o/^oid*n^"  which  said  proposed  road"  was  to  run, 
of  Resident  as  required  by  section  9414,  Revised  Stat- 
Jur?td7ction.  ^^^^  1^99  (now  section  10435,  Revised 
Statutes  1909).  The  name  of  Thomas  M. 
Johnson  was  in  the  list  of  names.  It  is  true  that  the 
statement  accompanying  the  petition  did  not  state  that 
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said  Johnson  was  the  owner  of  a  certain  tract  through 
which  the  proposed  road  was  to  run.  Bnt  a  reading  of 
the  above  statute  will  disclose  that  it  is  the  names  of 
the  owners,  not  the  description  of  their  respective  hold- 
ings affected,  that  is  required.  It  is  no  doubt  a  matter 
of  convenience  and  good  practice  to  describe  the  land 
owned  by  each  person  named,  but  this  is  not  made  a 
jurisdictional  requirement  by  the  statute.  Respond- 
ents '  brief  contains  other  well  taken  points  against  the 
above  contention  of  appellant,  but,  since  the  foregoing 
suflBciently  answers  the  contention,  further  discussion 
is  deemed  unnecessary. 

The  trustee  and  beneficiary  in  a  deed  of  trust, 

as  such,  are  not  owners  within  the  meaning  of  said 

statute,    and    the    failure    to    list    them 

tee    nd      a^o^^g  the  resident  property  owners  did 

Beneficiary        not  affect  the  court's  jurisdiction.    [War- 

I>f  Trust.  ren  v.  Gibson,  40  Mo.  App.  469,  1.  c.  476. 

See  also  Benton  Land  Co.  v.  Zeitler,  182 

Mo.  251,  1.  c.  267-272;  and  Sibbett  v.  Steele,  240  Mo. 

85, 1.  c.  93-4.] 

Neither  did  the  failure  of  the  county  court  record 

to  state  that  the  three  commissioners  were  not  of  kin 

to  any  of  the  parties  asking  damages. 

Record  of  jjor  the  failure  of  the  commissioners' 

County  Court:  x  .        .  xi.    i.  xi. 

Commissioners  report  to  show  that  the  commissioners 
Damages!  were  sworn  prior  to  viewing  the  prem- 

ises, etc.,  supply  sufficient  ground  for 
the  motion  to  dismiss. 

The  county  court  acquired  jurisdiction  when  the 
petition,  in  due  form,  accompanied  by  the  names  of  the 

resident  landowners,  was  filed  and  the  re- 
Appeai  to  quired  statutory  notice  given.  Irregulari- 
cour"!*  ti^Sj  i^  ^^y>  occurring  in  the  proceedings  in 

the  county  court  after  jurisdiction  is  once 
acquired  will  not  deprive  the  circuit  court  of  its  juris- 
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diction  on  appeal.     [Stutz  v.  Cameron,  254  Mo.  340, 
1.  c.  358-9;  Bennett  v.  HaU,  184  Mo.  407, 1.  c.  415-421.] 

n.  It  is  contended  that  there  was  no  evidence  of 
special  or  peculiar  benefits  which  should  be  offset 
against  damages  sustained  by  the  objector 
Beneflu.  ^^^  that,  therefore,  the  court  erred  in  sub- 
mitting that  theory  to  the  jury.  Appel- 
lant admits  that  there  was  sufficient  evidence  of  bene- 
fits to  sustain  the  verdict  of  fhe  jury  on  the  question  of 
damages,  if  such  benefits  are  to  be  considered  as  special 
or  peculiar  benefits  and  therefore  proper  items  of  off- 
set against  the  damages  sustained. 

From  the  evidence  it  appears  that  the  establish- 
ment of  this  proposed  road  would  supply  appellant's 
farm  with  its  only  public  road ;  that  three  other  land- 
owners, petitioners,  would  receive  a  like  benefit;  that 
all  the  remaining  lands  affected  already  connected 
with  a  public  road  and  would  not  receive  the  same 
special  or  peculiar  benefit  accruing  to  appellant  and 
the  other  three  named  landowners.  We  have  reached 
the  conclusion  that,  under  the  present  facts,  the  above 
benefit  was  a  special  or  peculiar  one,  as  distinguished 
from  a  general  benefit.  In  the  case  of  So.  HI.  &  Mo. 
Bridge  Co.  v.  Stone,  194  Mo.  175,  1.  c.  188,  in  discuss- 
ing the  rule  as  to  special  or  peculiar  benefits.  Burgess, 
J.,  said :  *  *  The  benefits  peculiar  to  that  portion  of  the 
property  which  is  not  taken  and  which  are  not  com- 
mon to  the  public  at  large,  may  be  set  off  against  the 
damages  assessed  for  the  appropriating  of  the  prop- 
erty.*' 

In  the  case  of  Rives  v.  City  of  Columbia,  80  Mo. 
App.  173, 1.  c.  179,  the  rule  as  to  special  benefits,  therem 
applied  to  a  very  analogous  situation,  is  tersely  and 
correctly  stated  by  Ellison,  J.,  as  follows : 

**A  special  benefit  does  not  necessarily  mean  such 
benefit  as  is  enjoyed  by  one  piece  of  property.  Many 
pieces,  belonging  to  different  owners,  may  be  simi- 
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larly  situated  with  reference  to  an  improvement  and 
yet  fall  far  short  of  being  all  the  property  in  the 
vicinity.  Whenever  a  benefit  is  common  to  all  in  a 
vicinity,  it  is  special  to  none;  and  it  does  not  follow 
that  a  benefit  may  not  be  special  to  several  without 
being  conamon  to  all.  The  fact  that  all  the  property 
taken  or  injured  in  any  given  improvement  receives 
a  certain  benefit  does  not  make  it  a  general  benefit  un- 
less it  is  received  by  other  property  generally  in  that 
vicinity.'' 

m.  After  the  court  had  rendered  final  judgment 
in  the  case,  but  before  the  aflBldavit  for  an  appeal  was 
filed,  appellant  asked  leave  to  renew  his 
Attacking  motion  to  dismiss  the  proceedings  on  the 
Quettiont^"'  ground  that  the  court  was  without  juris- 
Requiring  diction,  in  that  one  Francis  M.  Bipkey  was 
Evidence.  a  resident  owner  of  an  undivided  one-half 

interest  in  a  tract  of  land  through  which 
the  proposed  road  was  to  run  and  that  his  name  did 
not  accompany  the  original  petition.  The  request  was 
refused  and  an  exception  saved.  In  said  motion  it  was 
claimed  that  said  Francis  M.  Ripkey  owned  an  undi- 
vided one-half  interest  in  certain  land,  being  the  identi- 
cal land  for  the  taking  of  which  J.  Ot.  Ripkey,  appel- 
lant, is  seeking  to  recover  damages  in  this  proceeding. 
Upon  the  trial  in  the  circuit  court,  appellant  testified 
that  he  was  the  owner  of  this  land. 

As  a  general  rule,  questions  of  jurisdiction  over 
the  cause  of  action  may  be  raised  at  any  stage  of  the 
proceedings.  But  should  this  rule  apply  to  defects  of 
jurisdiction  which  do  not  appear  upon  the  face  of  the 
record  but  which  require  extrinsic  evidence  to  develop 
the  absence  of  jurisdiction?  We  are  of  the  opinion  that 
it  is  undoubtedly  the  better  practice  that  questions  of 
jurisdiction  requiring  the  hearing  of  testimony  should 
be  raised  before  the  trial  is  ended,  so  that  it  may  prop- 
erly become  a  part  of  the  bill  of  exceptions,  and  that 
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error,  if  any,  occurring  with  reference  thereto,  may 
be  properly  called  to  the  trial  court's  attention  in  the 
motion  for  a  new  trial.  Without  undertaking  to  fix 
a  hard  and  fast  rule  in  all  cases,  we  have  no  hesitancy 
in  saying  that  in  the  present  case,  appellant,  after 
testifying  under  oath  upon  the  trial  to  a  state  of  facts 
which,  if  true,  would  show  proper  jurisdiction,  should 
not  be  permitted,  after  the  trial  had  ended,  to  file  a 
motion  raising  a  jurisdictional  question  bottomed  upon 
alleged  facts  contradicted  by  his  own  testimony  given 
under  solemn  oath  upon  the  trial.  The  judgment  is 
aflSrmed.    Boy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Wil- 
liams, C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


DOMENICO  GINNOCCHIO,  Administrator  of  Estnte 
of  FCO.  PAOLO  FINAZZO,  Appellant,  v.  ILLI- 
NOIS CENTRAL  RAILROAD  COMPANY. 

Division  Two,  March  30,  1915. 

ACTION:  After  Final  Judgnnent  on  Merits.  Where  plaintiff  sued 
a  railroad  company  for  damages  and  recovered  judgment  for 
$5000  and  that  judgment  on  appeal  to  the  Court  of  Appeals 
was  reversed  outright,  he  cannot  maintain  another  action  for 
damages  for  the  identical  tort  upon  the  identical  facts  involved 
in  the  cause  at  the  first  trial.  And  it  is  doubted  that  differences 
in  the  facts  of  the  first  action  and  the  facts  in  the  second,  even 
though  alleged,  would  serve  to  alter  the  rule. 

Appeal  from  St  Louis  City  Circuit  Court. — Hon.  W. 
B,  Homer,  Judge. 

Affirmed. 
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Joseph  Wheless  for  appellant. 

(1)  This  case  proceeds  under  the  wrongful  death 
statute  of  Illinois,  and  the  reciprocal  duties  of  defend- 
ant and  the  deceased  touching  the  right  of  recovery  is 
to  be  considered  and  determined  under  the  adjudicated 
law  of  the  State  of  Illinois — when  it  is  made  to  appear 
in  the  case  what  the  adjudicated  law  of  the  foreign 
State  is.  Oinnocchio  v.  Railroad,  155  Mo.  App.  163; 
Fogarty  v.  Transfer  Co.,  180  Mo.  502.  (2)  In  circum- 
stances similar  to  those  pleaded  in  this  case,  the  ad- 
judicated law  of  Illinois  holds  that  the  questions  of 
negligence  and  contributory  negligence  are  **not  a 
question  of  law  to  be  determined  by  the  court,  but  one 
of  fact  to  be  ascertained  by  the  jury."  Railroad  v. 
Haskins,  115  111.  300;  Railroad  v.  O'Connor,  115  111. 
254;  Railroad  v.  Otstott,  212  HI.  429;  Railroad  v.  Egg- 
man,  161  HI.  155;  Railroad  v.  Kane,  70  111.  App.  676. 
(3)  Where  on  the  trial  material  evidence  is  not  ad- 
duced, the  case  may  be  reversed  and  remanded  for  new 
trial  so  that  such  evidence  may  be  supplied.  Strott- 
man  v.  Railroad,  228  Mo.  187;  Finnegan  v.  Railroad, 
244  Mo.  663.  (4)  New  facts  pleaded  remove  bar  of 
reversal.  Except  for  the  obiter  remarks  of  the  court 
on  page  187  in  the  Strottman  case,  the  several  cases 
cited  below  indicate  that  if  new  facts  are  pleaded,  the 
reversal  of  the  former  judgment  does  not  operate  as  a 
bar  to  a  new  suit  within  a  year.  Strottman  v.  Railroad, 
228  Mo.  187;  Abbott  v.  Railroad,  232  Mo.  617;  Sehmel- 
zer  V.  Furniture  Co.,  252  Mo.  16.  (5)  The  mandate  of 
the  St.  Louis  Court  of  Appeals,  in  reversing  the  judg- 
ment in  favor  of  plaintiff,  ordered  and  adjudged  that 
said  judgment  be  reversed,  annulled  and  for  naught 
held.  A  vacated  and  annulled  judgment  is  no  judgment 
at  all,  and  cannot  be  a  bar  to  another  suit.  In  the  case  at 
bar  the  former  judgment  was  reversed  for  the  reasons 
above  stated — which  did  not  affect  the  merits  of  the 
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cause  of  action  under  the  laws  of  Dlinois,  as  presented 
in  the  case  at  bar. 

Watts,  Gentry  d  Lee  for  respondent;  John  O. 
Drennan  of  counsel. 

From  what  has  been  said  in  appellant  *s  brief,  the 
conclusion  that  the  judgment  of  the  lower  court  in  this 
case  must  be  affirmed  seems  inevitable.  It  appears 
from  a  consideration  of  the  opinion  of  the  St.  Louis 
Court  of  Appeals  in  the  case  of  Ginnocchio  v.  Railroad, 
155  Mo.  App.  163,  that  the  suit  there  determined  was 
one  by  this  same  administrator  to  recover  damages  for 
the  death  of  one  Finazzo,  a  section  hand  employed  by 
the  defendant  company  in  the  State  of  Illinois  in  its 
switching  yards.  It  also  appears  from  that  same  opin- 
ion that  the  Illinois  statute  giving  a  right  of  action  for 
death  was  both  pleaded  and  proven  by  the  plaintiff  in 
that  case.  The  judgment  of  the  Court  of  Appeals  in 
that  case  was  one  of  reversal.  The  cause  was  not  re- 
manded to  the  circuit  court.  It  was  contended  in  the 
Court  of  Appeals,  as  appears  from  the  opinion,  that 
the  case  should  be  decided  according  to  the  adjudicated 
cases  in  the  State  of  Illinois,  and  particularly  accord- 
ing to  the  views  expressed  by  the  Supreme  and  appel- 
late courts  of  that  State  concerning  the  reciprocal 
rights  and  duties  of  section  men  and  railroads.  Thus, 
it  appears  from  the  opinion  that  plaintiff's  counsel 
claimed  to  know,  when  that  case  was  submitted  to  the 
Court  of  Appeals,  what  the  Illinois  law  was,  and  that 
it  was  different  from  the  Missouri  decisions,  and  urged 
the  application  of  the  Illinois  rule.  The  Court  of  Ap- 
peals declined  to  follow  the  decisions  of  the  courts  of 
Illinois  cited  by  appellant's  counsel,  which  are  the  very 
cases  relied  upon  in  his  petition  in  the  case  at  bar  and 
cited  in  appellant's  brief  in  this  court,  because  said  de- 
cisions were  not  pleaded  and  proven.  The  decision  of 
fhe  St  Louis  Court  of  Appeals  is  a  final  bar  to  plain- 
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tiff's  right  to  recover  in  this  present  case.  Precisely 
the  same  reason  for  applying  the  rule  of  res  adjudicata 
is  f onnd  in  this  case  as  in  the  case  of  Strottman  v.  Rail- 
road, 228  Mo.  154.  The  cause  of  action  sued  on  is  pre- 
cisely the  same  in  the  instant  case  as  it  was  in  the  case 
decided  by  our  Court  of  Appeals. 

FAEIS,  P.  J. — ^Action  by  plaintiff  in  his  repre- 
sentative capacity  as  administrator,  for  the  death  of 
his  decedent.  The  history  of  the  case  runs  thus: 
Plaintiff,  as  the  administrator  of  Francisco  Paolo 
Finazzo,  sued  defendant  for  the  alleged  negligent  kill- 
ing of  decedent  and  had  judgment  in  the  circuit  court 
of  the  city  of  St.  Louis.  Defendant  appealed  to  the  St. 
Louis  Court  of  Appeals,  wherein  the  judgment  of  the 
circuit  court  was  reversed  outright.  [Ginnocchio, 
Admr.,  v.  Illinois  Central  Railroad  Co.,  155  Mo.  App. 
163.]  Thereafter  plaintiff  brought  this  action,  which 
is  the  second  suit  for  the  identical  injury  growing  out 
of  the  identical  cause  of  action  set  out  in  the  first  suit. 
Plaintiff,  among  other  things  set  out  in  his  petition 
herein,  pleaded  in  the  instant  action  this: 

**And  plaintiff  avers  that  heretofore,  on  the  16th 
day  of  January,  1908,  and  within  one  year  after  the 
cause  of  action  herein  stated  accrued,  he  filed  his  suit 
as  administrator  of  the  deceased  Finazzo  against  the 
defendant  corporation  in  this  court,  and  upon  the  trial 
of  the  said  action  on  the  26th  day  of  February,  1909, 
the  plaintiflf  duly  recovered  a  verdict  and  judgment 
against  the  defendant  corporation  in  the  sum  of  $5000; 
that  defendant  in  due  course  appealed  from  the  said 
judgment  to  the  St.  Louis  Court  of  Appeals,  and  the 
said  Court  of  Appeals,  on  the  7th  day  of  February, 
1911,  reversed  the  said  judgment;  for  which  reason  the 
plaintiff  now  and  within  one  year  after  the  said  judg- 
ment of  reversal  files  this,  his  other  suit,  as  permitted 
in  the  statute  in  such  case  made  and  provided.'' 
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Because  of  the  above  allegation,  since  it  thereby  ap- 
peared that  this  was  a  second  action  npon  the  same 
facts  following  an  outright  reversal,  the  trial  court 
sustained  a  demurrer  to  the  petition  of  plaintiff  and  he 
appealed. 

OPINION. 

There  is  but  one  single  question  in  the  case,  that 

is :    May  a  second  action  be  brought  for  the  identical 

tort  upon  the  identical  facts  involved  in  a 

Former  Final    cause,  which  cause  was  heard  by  an  ap- 

Judgment         pellate  court  and  by  that  court  reversed 

on  Merits  ^  '' 

at  Bar.  outright? 

This  precise  point  was  up  in  this 
court  in  the  case  of  Strottman  v.  Railroad,  228  Mo.  154, 
and  there  ruled  in  such  wise  as  to  be  absolutely  adverse 
to  the  contentions  of  appellant  here.  Appellant,  who 
was  plaintiff  below,  urges  with  much  of  ability  and 
some  fervency  however,  that  there  is  a  distinction  to 
be  drawn  between  the  case  at  bar  and  the  Strottman 
case.  We  have  carefully  examined  the  record  before 
us,  the  cases  cited  to  us  and  the  position  of  learned 
counsel,  and  are  not  able  to  appreciate  this  distinction ; 
no  more  was  the  learned  trial  judge  whose  memo- 
randum upon  the  point  in  issue  is  pertinent  and  per- 
suasive, even  though  it  does  not  conclude  us.  The 
learned  trial  court  touching  this  alleged  distinction, 
said:  **The  court  is  unable  to  see  any  difference  in 
principle  between  this  case  and  the  case  of  Strottman 
V.  Railroad,  228  Mo.  154.  Demurrer  will  therefore 
have  to  be  sustained." 

In  the  Strottman  case,  supra,  at  page  186,  it  was 
said : 

**By  statute,  we  are  authorized  to  enter  judg- 
ments of  simple  reversal,  and  these  judgments  may  or 
may  not  be  finalities.  If  the  merits  of  the  cases  are 
adjudicated  and  passed  upon  they  are  final,  but  if  not, 
they  are  not  necessarily  so. 
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''So  that  considering  the  whole  statute  we  are  of 
opinion  that  a  reasonable  construction  thereof  pre- 
cludes the  plaintiff  from  again  suing  after  a  judgment 
of  reversal  in  a  case  wherein  the  merits  of  the  contro- 
versy have  been  investigated  and  adjudicated  by  the 
court,  and  this  fact  is  one  of  easy  determination. 

**In  the  case  at  bar,  it  is  not  claimed  that  the 
plaintiff  is  relying  upon  any  new  facts,  but  is  relying 
upon  the  same  facts  adjudicated  in  the  former  case. 

**But  if  she  had  new  facts,  she  has  lost  her  oppor- 
tunity. She  might  have  asked  for  a  modification  of  the 
judgment,  as  such  has  been  permitted  in  some  in- 
stances. Thus  in  Rutledge  v.  Railroad,  123  Mo.  1.  c. 
140,  this  court  thus  spoke  in  an  opinion  on  a  motion  to 
modify  a  judgment  of  reversal :  *0n  motion  to  modify 
the  judgment,  it  has  been  suggested  that  plaintiff  may 
have  a  cause  of  action  upon  further  proof  that  the 
signal  on  which  the  engineer  acted,  originated  with  the 
yardmaster.  Plaintiff  hence  prays  that  the  judgment 
be  modified  so  as  to  remand  the  cause ;  and  thus  give 
him  an  opportunity  to  amend,  and  present  that  phase 
of  the  case  to  the  trial  court,  the  Statute  of  Limita- 
tions having  intervened  as  against  any  new  action  he 
might  bring.  On  consideration  of  this  motion  we  are 
of  opinion  that  it  should  be  granted.  [Bowen  v.  Rail- 
road, 118  Mo.  541 ;  Lilly  v.  Tobbein,  103  Mo.  477.]  Ac- 
cordingly the  final  judgment  of  this  court  will  be  that 
the  judgment  of  the  circuit  court  be  reversed  and  the 
cause  remanded.' 

*'It  would  appear  that  both  plaintiff  and  the  court 
in  that  case  understood  that  the  judgment  of  reversal 
was  a  finality,  and  unless  modified  no  further  action 
could  be  taken  by  plaintiff.  Other  cases  of  like  tenor 
might  be  cited.** 

To  break  the  force  of  the  above  excerpt  plaintiff's 
learned  counsel  says  that  the  facts  of  the  case  under  re- 
view considered,  the  above  quotation  is  obiter  pure  and 
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simple.  Be  that  as  may  be,  we  think  it  states  the  law 
correctly.  At  least  it  states  that  as  law  which  bench 
and  bar  with  practical  unanimity  have  considered  to 
be  the  law  in  this  State  for  almost  a  hundred  years. 
The  same  question  was  again  before  this  court  in  the 
case  of  Abbott  v.  Railroad,  232  Mo.  616,  and  we  there 
refused  to  reconsider  the  views  held  in  the  Strottman 
case.  We  are  thoroughly  convinced  that  the  rule  an- 
nounced is  a  salutary  one.  There  are  maxims  extant 
which  substantially  remind  us  that  no  man  ought  to  be 
twice  vexed  with  the  same  action,  and  that  it  is  obliga- 
tory that  finally  an  end  be  made  to  a  law  suit.  The  rule 
so  ably  and  vehemently  urged  upon  us  by  learned 
counsel  would  violate  both  the  spirit  and  the  letter  of 
these  maxims  and  make  of  an  action  at  law  a  case  of 
** linked  sweetness  long-drawn  out;'*  it  would  enable 
litigants  to  break  their  law  suits  into  convenient  sec- 
tions and  administer  them  to  the  courts  in  broken 
doses,  if  we  may  borrow  an  expression  from  the  nomen- 
clature of  another  learned  profession. 

This  identical  matter  has  been  so  recently  examined 
here  and  discussed  so  exhaustively,  in  the  Strottman 
case,  that  it  would  serve  no  useful  purpose  in  jurispru- 
dence to  cumber  the  books  with  a  further  discussion  of 
it.  In  passing  we  may  say  that  it  is  unfortunate,  may- 
hap, that  alleged  differences  between  the  facts  of  the 
first  action  and  the  facts  of  this,  though  averred,  have 
not  been  properly  shown  to  exist  We  may  take  leave 
to  doubt,  however,  whether  even  such  a  difference 
would  serve  or  ought  to  serve  to  change  the  rule  an- 
nounced. 

We  conclude  that  the  view  taken  by  the  learned 
trial  court  was  correct,  and  that  the  judgment  thereof 
should  be  afl&rmed.    It  is  so  ordered.   All  concur. 
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LACLEDE   LAND   AND   IMPROVEMENT    COM- 
PANY, AppeUant,  v.  HENRY  MURPHY  et  al. 

Division  Two,  March  30,  1915. 

1.    DEEDS:  identity  of  Parties:  Shown  by  Parol.    The  identity  of 
a  person  named  in  a  deed  may  be  shown  by  parol  evidence. 


2.  :  :  :  Suit  to  Quiet  Title.    In  a  suit  to 

quiet  title,  where  the  plaintiff  claimed  under  a  tax  deed  in  a 
proceeding  against  Isaac  D.  Critton,  the  record  owner  under 
a  deed  from  Aaron  Casad,  and  the  defendants  claimed  as  the 
heirs  of  Isaac  D.  Chritton  and  asserted  that  their  ancestor  was 
the  grantee  in  the  deed  mentioned  and  had  died  before  the  tax 
proceeding  was  instituted,  the  evidence  is  held  sufficient  to  sup- 
port a  finding  for  the  defendants,  on  the  ground  that  Isaac  D. 
ChritUm,  ancestor,  and  Isaac  D.  Critton,  grantee,  was  one  and 
the  same  person. 

Appeal  from  Reynolds  Circuit  Court. — Hon.  E.  M. 
Bearing,  Judge. 

Apfermed, 

J.  B.  Daniel  for  appellant. 

(1)  There  is  no  evidence  in  this  case  which  would 
warrant  a  finding  that  respondents  are  heirs  of  Isaac 
D.  Critton  or  that  they  or  their  ancestor  ever  had  any 
interest  in  the  lands  in  litigation.  (2)  Upon  the  whole 
record,  the  law  and  the  evidence,  the  judgment  of  the 
trial  court  was  for  the  wrong  party,  and  should  he  by 
this  court  reversed.  (3)  The  sheriff's  deeds  offered 
in  evidence  by  appellant  were  prima-facia  evidence  of 
title,  and  they  were  not  overcome  by  the  evidence 
offered  herein.    R.  S.  1909,  sec.  1105. 

J.  C.  Milton  and  Hunger  d  Wise  for  respondents. 

(1)  It  is  well  settled  law  that  Isaac  D.  Critton 
would  be  identical  with  Isaac  D.  Chritton.    Scarry  v. 
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Lumber  Co.,  233  Mo.  686;  Meyer  v.  Brock,  222  Mo. 
102.  (2)  Upon  the  whole  record,  the  law  and  the 
evidence,  the  judgment  of  the  trial  court  was  for  the 
right  party,  and  his  decision  should  be  affirmed.  (3) 
While  the  sheriff's  deed  offered  in  evidence  by  appel- 
lant is,  under  the  statute,  prima-facie  evidence  of  title, 
we  maintain  that  the  prima-f ade  case  was  overcome  by 
abundance  of  competent  testimony  proving  that  Isaac 
D.  Chritton  was  the  owner  of  the  land  at  the  time  of 
his  death  in  1868,  and  that  his  heirs  and  legal  repre- 
sentatives, not  having  been  sued,  remained  vested  with 
the  title. 

WILLIAMS,  C. — This  suit  was  instituted  in  the 
circuit  court  of  Reynolds  county,  Missouri,  to  deter- 
mine the  title  to  the  east  half  of  the  northwest  quarter 
^  .^  ^  and  the  southwest  quarter  of  section  17, 

Suit  to  17 

Quiet  township  29,  range  2,  east,  in  Reynolds 

^****'  county,  Missouri.    Isaac  D.  Critton  is  the 

common  source  of  title. 

In  1886  the  land  was  sold  for  taxes  under  a  judg- 
ment a^gainst  Isaac  D.  Critton  and  others.  A  tax  deed 
was  duly  executed  and,  by  mesne  conveyances,  what- 
ever title  the  grantee  in  the  tax  deed  acquired  was 
conveyed  to  the  plaintiff  herein.  The  respondents  who 
appeared  and  filed  answer  in  the  trial  court  claim 
to  be  the  owners  of  said  land  as  the  sole  and  only  sur- 
viving heirs  of  Isaac  D.  Chritton,  who  they  contend  is 
the  same  person  as  Isaac  D.  Critton ;  that  he  was  dead 
at  the  time  the  tax  proceedings  were  instituted  and  that 
therefore  the  tax  deed  did  not  pass  any  title. 

Plaintiff  introduced  in  evidence  the  tax  deed  and 
the  other  mesne  conveyances  showing  that  whatever 
title  passed  at  said  tax  sale  was  conveyed  to  the  plain- 
tiff herein.  Defendants  offered  in  evidence  the  plat 
book  of  Reynolds  county,  showing  that  this  land  was 
patented  to  one  Robert  E.  Bryant;  also  the  record  of 
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deed  whereby  said  Robert  E.  Bryant  and  wife,  of 
Montgomery  county,  Indiana,  conveyed  said  land  to 
one  Aaron  Casad,  of  Tippecanoe  connty,  Indiana,  dated 
January  2, 1861 ;  also  record  of  deed  from  Aaron  Casad 
and  wife,  of  ^'T^ippecanoe"  county,  Indiana,  to  Isaac 
D.  Critton,  of  Montgomery  county,  Indiana.  This  deed 
was  dated  February  27,  1861,  and  the  public  record 
of  the  deed  shows  that  it  was  first  filed  for  record 
October  27,  1866,  and  refiled  for  record  on  August  13, 
1872. 

A.  L.  Chritton  testified  for  defendants  that,  since 
1891,  he  had  lived  in  Wichita,  Kansas,  but  had  for- 
merly lived  in  Waynetown,  Indiana ;  that  he  was  a  son 
of  Isaac  D.  Chritton,  who,  at  one  time,  lived  in  Wayne- 
town,  Indiana ;  that  his  father  died  in  1868,  then  being 
a  resident  of  Fountain  county,  Indiana ;  that  his  father 
** owned  lands  in  Reynolds  county,  Missouri;  it  was 
the  southwest  quarter  of  section  17,  in  the  east  half  of 
the  northwest  quarter  of  section  17,  township  29,  range 
2,  east,  Reynolds  county,  Missouri,  in  all  240  acres;'' 
that  his  father  purchased  the  land  from  Aaron  Casad 
in  1866.  That  his  father  sent  the  deed  to  Reynolds 
county  for  record  and  word  came  back  that  the  deed 
was  burned.  Witness  testified  that  the  names  of  the 
heirs  of  Isaac  D.  Chritton  and  their  places  of  residence 
are  as  follows:  Elizabeth  Chenoweth,  Boswell,  Indi- 
ana; A.  L.  Chritton,  Wichita,  Kansas;  Amanda 
Stancer,  Wichita,  Kansas;  Martha  Warfield,  Wichita, 
Kansas;  John  W.  Chritton,  Mutual,  Oklahoma;  Cath- 
erine Salisbury,  Wichita,  Kansas;  Emma  Crosby, 
Waketa,  Oklahoma ;  Grace  Lee,  Kerwin,  Kansas.  The 
witness  stated  that  none  of  the  heirs  of  Isaac  D.  Chrit- 
ton, deceased,  ever  had  possession  of  the  deeds  or  title 
paper  to  the  land  in  question;  that  his  father  died 
about  18  months  after  the  purchase  of  the  land,  and 
that  the  matter  was  turned  over  to  the  administra- 
tor of  the  estate  but  that  the  administrator  failed  to 
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find  any  record  of  the  land  in  question.  In  1910  the 
witness  received  the  information  that  the  records  in 
Eeynolds  county  showed  that  his  father  had  never  con- 
veyed the  240  acres  of  land.  The  witness  then  made  a 
trip  to  Eeynolds  county  and  placed  the  matter  in  the 
hands  of  an  attorney  for  investigation. 

Martha  E.  Warfield  testified  that  she  was  62  years 
old  and  that  Isaac  D.  Chritton,  her  father,  died  on 
April  3,  1868,  in  Fountain  county,  Indiana.  That  her 
father  owned  land  in  Reynolds  county,  Missouri,  and 
sent  the  deed  there  for  record  and  received  word  from 
the  recorder  that  the  deed  had  been  destroyed  by  fire; 
that  her  father  died  18  months  after  he  received  that 
word ;  that  her  father  wrote  several  letters  about  the 
matter  and  after  his  death  **we"  continued  to  inves- 
tigate and  later  the  administrator  informed  **us''  that 
he  was  unable  to  find  a  record  in  Eeynolds  county 
showing  title  in  Isaac  D.  Chritton. 

The  deposition  of  J.  W.  Chritton  was  read  in  evi- 
dence, wherein  the  witness  states  that  he  is  66  years 
old  and  lived  at  Mutual,  Oklahoma;  that  his  father's 
name  was  Isaac  D.  Chritton  and  that  his  father  re- 
sided in  Montgomery  county,  Indiana,  in  1866,  and 
that  the  post-oflSce  address  was  Waynetown,  Mont- 
gomery county,  Indiana,  in  1859,  and  from  1859  to 
1866  he  resided  part  of  the  time  in  Montgomery 
county  and  part  of  the  time  in  Fountain  county.  Wit- 
ness lived  with  his  father  to  the  time  of  his  father's 
death,  which  occurred  in  1868.  That  his  father  bought 
some  land  in  Eeynolds  county,  Missouri,  in  1866,  and 
that  he  had  heard  his  father  talk  about  it  but  that  was 
all  he  remembered  about  it.  He  had  heard  his  father 
say  that  40  acres  of  the  land  was  good  farming  land ; 
that  his  father  got  the  land  from  a  man  by  the  name 
of  Aaron  C.  Casad. 

The  deposition  of  Lovina  C.  Salisbury  was  read 
in  evidence,  in  which  she  testifies  that  she  is  62  years 
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old  and  lives  in  Wichita  ,Kansas ;  that  she  resided  with 
her  father,  Isaac  D.  Chritton,  at  the  time  of  his  death, 
and  that  her  father  bought  some  land  in  Reynolds 
county,  Missouri,  from  Casad  and  sent  the  deed  for 
record  and  received  word  back  that  the  deed  had  been 
burned.  The  witness  saw  some  mineral  which  her 
father  brought  back  from  the  land  and  heard  her  father 
say  that  there  was  a  fine  spring  on  the  land  and  that 
he  intended  to  make  his  home  there.    This  was  in  1866. 

The  deposition  of  Amanda  Stancer  was  read, 
wherein  she  testified  that  she  was  66  years  of  age  and 
that  she  was  the  daughter  of  Isaac  D.  Chritton ;  that 
her  father  resided  in  Fountain  county,  Indiana,  in 
1864,  at  the  time  the  witness  was  married,  and  that 
her  father  later  moved  to  Waynetown,  Montgomery 
county,  Indiana.  The  witness  produced  and  identified 
a  letter  dated  June  10,  1866,  which  she  said  her  father 
had  written  her  at  the  time  he  lived  in  Waynetown, 
Indiana.    The  letter  was  signed  '*I.  D.  Chritton.'' 

A.  L.  Chritton  being  recalled  by  defendants  testi- 
fied that  his  father,  Isaac  D.  Chritton,  resided  in 
Montgomery  county,  Indiana,  in  1851,  and  moved  first 
to  Franklin  county,  Indiana,  and  later  to  Illinois,  and 
then,  in  1855,  moved  back  to  Waynetown,  Montgomery 
county,  Indiana,  and  lived  there  until  1867,  when  he 
again  moved  to  Fountain  county,  Indiana;  that  the 
place  in  Fountain  county  to  which  he  moved  was  about 
eight  miles  from  where  he  had  lived  in  Montgomery 
county.  The  witness  was  working  at  his  father's  home 
in  Montgomery  county,  Indiana,  in  1866;  that  a  man 
by  the  name  of  Isaac  C.  Durham  showed  his  father 
the  land  in  Reynolds  county,  Missouri,  and  that  his 
father  came  back  home  and  closed  the  deal  and  sent  the 
deed  to  be  recorded  and  word  came  back  that  the  deed 
was  destroyed  by  fire.  Upon  cross-examination  the 
witness  further  testified:  **I  don't  know  exactly  when 
it  was  that  word  came  back  that  the  deed  had  been 
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burned  up,  but  it  was  some  time  in  August,  some  time 
during  the  smnmer  of  1866.  We  never  forgot  about 
the  land,  but  we  were  all  poor  and  had  all  we  could 
do  to  make  a  living.  We  did  not  do  anything  about 
this  land,  we  couldn't  do  anything  for  we  didn't  have 
anything  to  do  with."  He  further  testified  that  the 
administrator  was  five  years  settling  up  the  estate  and 
that  the  administrator  said  that  he  could  not  find  any 
trace  of  the  land. 

In  rebuttal,  Mr.  J.  S.  Carty  testified,  for  the  plain- 
tiff, that  the  Reynolds  county  courthouse  was  destroyed 
by  fire  in  1872  and  that  none  of  the  deed  records  were 
saved  from  the  fire.  The  witness  was  there  when  the 
fire  occurred.  Plaintiff  introduced  in  evidence  another 
deed  which  recited  that  the  deed  records  were  destroyed 
by  fire  on  the  4th  day  of  July,  1867,  and  on  the  24th 
day  of  November,  1871. 

Trial  was  had  before  the  circuit  court,  without  a 
jury,  resulting  in  a  judgment  decreeing  that  the  above- 
named  heirs  of  Isaac  D.  Cliritton  were  the  owners  of 
said  land  and  that  the  plaintiflF  and  the  defendants 
other  than  those  filing  answer  in  the  cause  had  no 
title  or  interest  in  the  land.  Thereupon  plaintiff  duly 
perfected  an  appeal  to  this  court. 

The  only  question  presented  upon  this  appeal  is 
one  of  identity.     Was  Isaac  D.   Chritton,   deceased 
ancestor  of  respondents,  the  same  person 
Identity  as  Isaac  D.  Critton,  the  grantee  in  the 

8hown*by'  ^eed  executed  by  Aaron  Casad,  dated 
Parol.  February  27,  1861,  and  first  recorded  on 

October  27,  1866!  If  the  said  ancestor  was  the  same 
person  as  the  above-mentioned  grantee  the  judgment 
should  be  affirmed,  if  otherwise  the  judgment  should 
be  reversed. 

The  identity  of  a  person  named  in  a  deed  may  be 
shown  by  parol  evidence.  [Skinker  v.  Haagsma,  99 
Mo.  208,*'l.  c.  212.] 
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The  evidence  is  fully  set  forth  in  the  foregoing 
statement  and  a  further  review  here  is  unnecessary. 
While  some  slight  inconsistences  appear  in  the  evi- 
dence, yet,  when  considered  as  a  whole,  the  evidence 
produced  was  undoubtedly  sufficient  to  justify  the  court 
in  finding  the  fact  to  be  that  Isaac  D.  Chritton,  an- 
cestor, and  Isaac  D.  Critton,  grantee,  was  one  and  the 
same  person. 

The  judgment  is  aflBirmed.    Roy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Wil- 
UAMs,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


CHARLEY  VAHLDICK  v.  FREDERICK  VAHL- 
DICK  et  al.;  J.  0.  PATTERSON  and  HERMAN 
VAHLDICK,  Intervening  Defendants,  Appel- 
lants. 

Division  Two,  March  30,  1915. 

1.  APPEAL:  No  Assignment  of  Errors.  Where  appellant's  brief 
contains  no  assignment  of  errors  and  no  point  suggesting  specific 
error,  the  appeal  will,  upon  motion  of  respondent,  be  dismissed 
— dismissal,  where  the  Judgment  is  for  plaintiff,  seeming  to  be 
a  shade  the  better  practice  than  affirmance. 

2.  :  :   Points  in  Lieu.     Although  appellant  in  his 

brief  makes  no  formal  collective  assignment  of  errors,  if  he 
separately  assigns  error  specifically  In  distinct  subheads  of 
points  and  authorities,  this  will  be  accepted  on  appeal  as  a  sub- 
stantial compliance  with  the  statute  requiring  assignments.  But 
where  there  are  neither  assignments  nor  points,  and  all  that 
appears  In  the  brief  are  the  words  following  the  statement  that 
"the  court  found  against  the  intervenors  and  this  is  the  only 
error  assigned  by  appellants,"  there  is  no  such  compliance  with 
the  rules  and  statute  as  permits  a  review  of  the  rulings  of  the 
trial  court  leading  up  to  a  judgment  on  the  merits. 

264Mo34 
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Appeal  from  Greene  Circuit  Court. — Hon.  T.  J. 
Murray,  Special  Judge. 

Appeal  dismissed. 

J.  0.  Patterson  and  Neville  &  Gorman  for  appel- 
lants. 

B..  D.  Durst  and  John  Schmook  for  respondents. 

FARIS,  P.  J. — Plaintiff  brought  suit  to  partition 
forty  acres  of  land  in  Greene  county.  Interveners  be- 
low, who  are  appellants  here,  were,  upon  their  own  mo- 
tion, made  parties.  Judgment  went  below  for  plain- 
tiff pursuant  to  the  prayer  of  his  petition — ^we  assume, 
since  plaintiff  and  defendants  do  not  appeal — and 
against  interveners  who  do  appeal.  The  land  in  dis- 
pute was  owned  in  his  lifetime  by  one  Andreas  Vahl- 
dick, who  died  intestate  in  Greene  county  on  the  16th 
day  of  February,  1907.  Said  Andreas  left  surviving 
him  a  widow,  but  no  children  by  him  begotten.  The 
widow  elected  to  take  one-half  of  the  forty  acres  of 
land,  leaving  but  twenty  acres  in  dispute  here. 

The  intervening  petition  of  appellant,  Herman 
Vahldick,  is  based  upon  the  claim  that  about  the  year 
1884  or  1885  said  Andreas  Vahldick,  being  childless, 
entered  into  an  agreement  with  one  DresseU,  who  was 
the  adopted  father  of  appellant  Herman  Vahldick,  for 
the  benefit  and  behoof  of  the  latter,  by  which  agree- 
ment the  said  Andreas  undertook  and  promised  to 
adopt  said  appellant  as  the  child  and  heir  of  him,  said 
Andreas.  Mutual  fulfillment  of  the  parental  duties  of 
care  and  custody,  support  and  maintenance  upon  the 
side  of  him  the  said  Andreas,  and  of  the  full  perform- 
ance of  filial  duties  upon  the  side  of  appellant  Herman 
are  averred,  and  the  prayer  is  that  the  court  decree 
specific  performance  of  the  contract  to  adopt,  and  that 
thereupon,  appellant  Herman  and  his  coappellant,  to 
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whom  said  Herman  conveyed  a  moiety  for,  or  to  better 
secure,  a  fee,  have  partition  of  said  land,  in  lieu  of  de- 
fendants, who,  as  is  also  plaintiff,  are  the  collateral 
kin  of  him,  said  Andreas.  Plaintiff  Charley  Vahldick 
purchased  the  half  interest  of  the  widow,  and  claims, 
in  addition  to  that  half,  a  full  share  of  the  remaining 
twenty  acres  as  one  of  the  brothers  of  the  deceased 
Andreas,  the  ancestor. 

After  being  permitted  to  become  interveners,  ap- 
I>ellants  filed  an  answer,  which  in  effect  and  legal  sub- 
stance set  out  the  facts  as  above  and  prayed  affirmative 
relief  as  in  their  intervening  petition  already  men- 
tioned. In  addition,  they  affirmatively  prayed  a  dives- 
titure of  title  out  of  both  plaintiff  and  defendants  of 
one-half  of  the  said  land,  and  a  vesting  of  same  in  the 
said  interveners. 

The  trial  court,  as  stated  above,  found  for  plain- 
tiff and  against  appellants,  dismissing  their  petition 
and  for  costs. 

Upon  the  very  threshold  of  the  case  we  are  met  by 
a  motion  to  dismiss  the  appeal  for  the  reason  that  ap- 
pellants have  failed  and  neglected  to  com- 
orSA?*  ply  with  the  statute  (Sees.  2080  and  3341,  R. 
S.  1909)  and  with  our  rules  (Rules  15  and 
16)  in  the  making  of  their  brief.  Specifically  the*  con- 
tention is  that  there  is  no  assignment  or  pointing  out  of 
errors.  This  motion  of  respondent  was  timely  filed 
and  upon  the  hearing  and  argument  was  taken  with 
the  case,  to  be  ruled  by  us  when  we  came  to  write  the 
opinion  herein. 

Going  to  the  brief  of  appellants  to  find  whether 
the  objection  of  respondent  be  well  taken,  we  find 
neither  an  assignment  of  errors  nor  any  point  made 
or  set  out  therein  suggesting  any  specific  error.  About 
the  place  where  we  should  usually  expect  to  find  errors 
assigned,  a  typewritten  sticker  advises  us  that  **the 
court  found  against  the  interveners  and  this  is  the  only 
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error  assigned  by  appellants."  In  short  the  assign- 
ment of  errors  is:  ^^The  court  found  against  inter- 
venors/'  which  action  of  the  court  appellants  assign 
as  error.  This,  it  is  obvious,  tells  us  nothing  which  we 
had  not  already  surmised.  It  has  been  held  that  where 
appellant  though  making  no  formal  collective  assign- 
ment of  errors  in  any  given  part  of  his  brief,  yet  sep- 
arately assigns  error  specifically  in  distinct  subheads 
of  his  points  and  authorities,  we  will  accept  this  as  a 
substantial  compliance  with  the  statute  and  our  rules. 
[Perry  v.  Strawbridge,  109  Mo.  621 ;  Mugan  v.  Wheeler, 
241  Mo.  376;  Collier  v.  Lead  Co.,  208  Mo.  246.]  But 
nothing  of  this  sort  is  done  here.  We  set  out  above  the 
whole  sum  and  substance  of  appellants'  efforts  to 
charge  error  upon  the  trial  court.  We  do  not  think  this 
assignment  complies  with  the  law,  or  with  our  rules, 
and  the  motion  of  respondent  ought  to  be  sustained 
and  the  appeal  dismissed,  or  such  other  action  taken 
as  the  law  and  our  rules  allow. 

Where  no  error  is  pointed  out  to  us  we  are  per- 
mitted to  presume  that  no  error  exists.  [Adler  &  Sons 
Clo.  Co.  V.  Corl,  155  Mo.  1.  c.  156 ;  Hamilton  v.  Crowe, 
175  Mo.  634.] 

In  the  Adler  case  supra,  at  page  156,  it  was  said : 
**  There  was  a  trial  of  the  cause  on  its  merits,  and  a 
finding  and  judgment  for  the  plaintiff,  and  although 
the  defendant's  appeal  seems  to  cover  the  whole  case, 
yet  in  his  brief  the  appellant's  counsel  suggests  no  er- 
ror in  that  branch  of  the  case,  and  as  he  has  pointed 
out  none,  we  will  presume  there  is  none. 

We  might,  it  is  true,  take  a  running  broad  guess 
that  the  gravamen  of  appellants'  complaint  is  based 
upon  some  such  view  as  that  the  court  disregarded  the 
evidence  in  the  instant  case,  or  that  he  erroneously  ap- 
plied the  law  to  the  evidence,  or  that  he  found  the 
evidence  was  insuflBlcient  to  make  out  a  case  for  inter- 
venors,  when  in  truth  it  was  amply  suflScient.    But  we 
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can  by  no  means  be  sure  of  this.  For  it  might  have 
been  due  to  some  matter  of  jurisdiction,  or  defect  in 
the  intervenors'  petition,  or  conviction  in  the  mind  of 
the  learned  trial  judge  that  such  practice  as  obtained 
here  is  not  permissible  in  a  plain  partition  suit.  All 
these  things  are  mere  idle  guessing,  but  they  are  all, 
as  are  many  other  possible  errors,  within  the  range  of 
probability.  We  have  held  both  pointedly,  and  by  the 
very  strongest  analogy,  that  we  will  not  wade  through 
a  voluminous  record  for  error  when  none  is  pointed  out 
to  us.  [Hughes  v.  Winkleman,  243  Mo.  81;  Bank  v. 
Hutton,  224  Mo.  1.  c.  53;  State  v.  Boehm,  184  Mo.  1.  c. 
209;  Sullivan  v.  Holbrook,  211  Mo.  99.]  This  is  like- 
wise the  rule  in  other  jurisdictions.  [2  Cyc.  1014,  and 
oases  cited.] 

We  are  authorized  by  our  rules  (Rule  16  )to  dis- 
miss the  appeal  under  the  conditions  here  confronting 
us.  In  a  case  on  all-fours  with  this  (Sullivan  v.  Hol- 
brook, supra)  the  judgment  was  affirmed.  But  the 
logic  of  the  situation  seems  to  make  a  dismissal  of  the 
appeal  a  shade  the  better  practice.  [Murch  v.  Now- 
lin,  178  Mo.  App.  492;  Snyder  v.  Free,  102  Mo.  325.] 
Accordingly  we  dismiss  the  appeal.    All  concur. 


MARION  LEMP,  A  Minor,  by  IRENE  VERDIN 
LANGAN,  her  Curatrix,  AppeUant,  v.  WILLIAM 
J.  LEMP  et  al. 

Division  One,  April  1,  1915. 

1.  WILL:  Precatory  Trust:  Will  or  Wlsii?  Precatory  words  In  a 
will,  that  is,  words  of  expectation,  hope,  desire,  recommendation, 
etc.,  owing  to  their  context  or  the  use  of  different  kinds  of 
words  in  other  parts  of  the  will,  have  been  given  different  mean- 
ings by  the  courts,  and  even  by  the  same  court.  Whether  or 
not  they  are  imperative  and  create  a  trust,  or  are  a  mere  ex- 
pression of  a  wish,  must  be  determined  from  an  examination 
of  the  whole  will  and  an  ascertainment  of  testator's  intention. 
In  every  case  the  question  arising  from  the  use  of  such  words 
as  **wish"  or  "desire"  or  "recommend"  or  "entreat"  or  similar 
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'      «      — _________^^_^.^^_^^^_— ^^_^_— ^^_^— _^_— ^.^_— ^— — -^— . 

words  Is  whether  they  express  merely  the  testator's  wish  or 
express  his  will.  A  trust  is  created  if  it  clearly  appears  that 
the  words  were  used  in  an  imperative  sense;  but  not  other- 
wise. The  intent  of  the  testator  is  the  thing  to  be  ascertained, 
and  in  doing  that  the  ordinary  and  usual  rules  of  law  applicable 
to  the  construction  of  wills  are  to  be  observed. 


2.  :    :    Absolute    Estate:    Cut   Down    By   Succeeding 

Words.  Where  the  will,  after  providing  for  the  payment  of 
testator's  debts,  said:  *1  give,  bequeath  and  devise  to  my  wife, 
Julia  Lemp,  all  my  property,  real  and  personal  or  mixed, 
wheresoever  situated  or  by  whatsoever  title  held,  absolutely,'' 
he  created  an  absolute  estate  in  his  wife,  in  plain  and  unequivo- 
cal language,  and  a  subsequent  equivocal  and  indefinite  clause 
did  not  cut  down  or  modify  that  estate;  and  a  subsequent  clause, 
reading:  "I  make  no  gift  here  to  my  children  .  .  .  and  I 
make  no  gift  here  to  my  grandchild  .  .  .  having  perfect  con- 
fidence that  my  wife  will  without  any  request  on  my  part,  and 
none  such  is  here  made,  do  best  for  them,"  even  if  admitted  to 
express  an  intent  to  create  a  precatory  trust,  did  not  unequiv- 
ocally do  so,  and  was  not  as  affirmatively  strong  as  the  preced- 
ing clause  creating  in  the  wife  an  absolute  estate,  and  did  not 
therefore  convert  that  estate  into  such  a  trust. 

8.  : :  Intent:  Gift:  Trustee's  Fees  in  Lieu  of  Bequest. 

A  trust  estate  is  the  subject  of  a  gift;  and  where  the  testator 
gave  all  his  property  "absolutely"  to  his  wife,  and  then  added: 
"I  make  no  gift  here  to  my  children"  (naming  them)  *'and  I 
make  no  gift  here  to  my  grandchild"  (naming  the  only  child  of 
a  deceased  son),  '^having  perfect  confidence  that  my  wife  will 
without  any  request  on  my  part,  and  none  such  is  here  made^ 
do  best  for  them,"  he  expressly  excluded  the  idea  of  making  a 
gift,  by  the  will,  to  either  children  or  grandchild;  and  that  he 
did  not  intend  the  property  devised  to  be  held  by  the  wife  in 
trust  for  them  is  evident,  not  only  from  that  fact,  but  from  the 
fact  that,  if  the  will  created  a  trust  at  all,  it  created  one  for 
his  entire  property  and  for  all  his  children  and  grandchild  and 
left  the  wife  without  anything  whatever,  and  from  the  further 
fact  that  he  expressed  absolute  confidence  in  her  to  dispose  of 
the  property  justly  and  wisely.  Nor  does  the  fact  that  from 
her  fees  as  trustee  of  the  immense  estate  his  wife  would  have 
a  very  large  income.  Justify  a  holding  that  his  intention  was  to 
deprive  her  of  otherwise  sharing  in  a  property  which  had  been 
built  up  b^  their  Joint  labors;  for  such  compensation  (Woodson, 
C.  J.,  in  a  separate  opinion)  is  in  no  sense  a  bequest  under  a 
will. 

4.  :  :  Violation    By    Trustee.    If   the   will  gave  all 

testator's  property  absolutely  to  his  wife,  she  had  the  right  to 
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dispose  of  It  as  seemed  proper  to  her,  and  that  issue  having 
been  determined  in  the  affirmative  what  disposition  she  made 
of  it  is  of  no  concern. 

Appeal  from  St  Louis  City  Circuit  Court.— BTon. 
George  C.  Hitchcock,  Judge. 

Affibmed. 

Judson,  Green  <&  Henry,  Campbell  AUison  and 
William  A.  Gardner  for  appellant. 

(1)  The  words  in  the  third  clause  of  the  will  of 
William  J.  Lemp  are  suflScient  to  create  a  trust  in  favor 
of  the  children  and  the  grandchild  therein  mentioned. 
Murphy  v.  Carlin,  113  Mo.  112;  Noe  v.  Kern,  93  Mo. 
367;  Bakert  v.  Bakert,  86  Mo.  App.  83;  Schmucker's 
Estate  V.  Reel,  61  Mo.  596;  Colton  v.  Colton,  127  U.  S. 
300;  Bohon  v.  Barrett,  79  Ky.  383;  Warner  v.  Bates, 
98  Mass.  278;  Knox  v.  Knox,  59  Wis.  172;  Jarman  on 
Wills,  p.  680.  As  between  husband  and  wife,  in  order 
to  create  a  trust  in  favor  of  their  children,  language 
need  not  be  so  strong  or  so  explicit  as  would  be  neces- 
sary between  strangers.  Noe  v.  Kern,  93  Mo.  367; 
Murphy  v.  Carlin,  113  Mo.  112;  Warner  v.  Bates,  98 
Mass.  280.  (2)  Every  clause  of  the  will  must  be 
given  effect,  if  possible,  and  to  this  end,  if  need  be, 
words  may  be  supplied  or  omitted  and  sentences  trans- 
posed. Cox  V.  Jones,  229  Mo.  62;  Small  v.  Field,  102 
Mo.  104.  (a)  The  word  **gift''  means  ''gift  of  my 
property.''  (b)  The  word  ''here''  is  superfluous  and 
without  meaning,  unless  used  in  apposition  to  making 
the  gift  of  my  property  in  a  different  manner— through 
their  mother.  ( c)  "  Having  perfect  confidence ' '  means 
' '  because  I  have  perfect  confidence. "  ( d)  "  None  such 
is  hereby  made"  means  "no  request  to  do  it  is  hereby 
made,  because  I  know  she  will  do  it  without  any  re- 
quest on  my  part. "  ( e )  "  That  my  wife  will  do ' '  means 
"that  my  wife  will  do  ([it]  understood),"  and  refer- 
ring to  its  antecedent,  the  word  gift,  it  becomes  clear 
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that  this  means,  make  a  gift  of  my  property  to  my 
children,  (f)  **Best  for  them*^  means  **in  a  manner 
best  for  them."  The  words  '* faith,"  ** confidence'* 
and  *^ reliance"  are  peculiarly  apt  and  forceful  in  cre- 
ating trusts,  if  used  in  the  connection  in  which  the 
words  ** perfect  confidence"  are  found  in  this  will. 
Noe  V.  Kern,  93  Mo.  367 ;  Warner  v.  Bates,  98  Mass. 
274;  Portsmouth  v.  Shackford,  46  N.  H.  423;  Cockrill 
V.  Armstrong,  31  Ark.  580;  Bull  v.  Bull,  8  Conn.  47; 
Harrison  v.  Harrison,  2  Gratt.  1,  44  Am.  Dec.  365; 
Blanchard  v.  Chapman,  22  HI.  App.  341.  (3)  William 
J.  Lemp  clearly  explains  that  his  ** perfect  confidence" 
that  his  wife  will  give  the  property  to  his  children 
in  such  manner  as  will  be  l^est  for  them,  is  the  only 
reason  he  does  not  give  it  to  them  **here."  He 
also  clearly  explains  that  the  reason  hel  does  not 
ask  his  wife  to  do  it  here,  is  because  she  will  do  it 
** without  any  request  on  my  part."  The  testator 
having,  himself,  fully  explained  that  he  did  not 
give  directly  and  did  not  request  his  wife  to  give, 
only  because  he  knew  his  children  would  get  it 
from  his  wife  without  a  request,  the  court  cannot 
presume  that  he  did  not  give  directly  or  ask  his  wife 
to  give  because  he  wanted  to  disinherit  his  children. 
Expressio  unius  exclusio  alterhis.  Murphy  v.  Carlin, 
113  Mo.  120;  Small  v.  Field,  102  Mo.  129;  Reinders  v. 
Koppelman,  94  Mo.  343.  (4)  **The  prevailing  doe- 
trine  is  that  no  particular  form  of  expression  is  re- 
quired in  order  to  create  a  binding  and  valid  trust. 
Words  of  recommendation,  request,  entreaty,  wish,  or 
expectation  will  impose  a  binding  duty  upon  the  devisee 
by  way  of  trust,  provided  the  testator  has  pointed  out 
with  sufficient  clearness  and  certainty,  both  the  subject- 
matter  and  the  object  of  the  trust."  Schmucker^s  Es- 
tate V.  Reel,  61  Mo.  596;  Noe  v.  Kern,  93  Mo.  370;  Mur- 
phy V.  Carlin,  113  Mo.  112;  1  Jarman  on  Wills,  680. 
Such  words  as  ** request,"  ^* entreat,"  *^wish,"  ** ex- 
pect" or  ^^hope"  of  themselves  imply  the  possibility 
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that  the  donee  will  do  otherwise,  and  are  not  of  them- 
selves necessarily  imperative.  On  the  contrary,  such 
words  as  ** having  perfect  confidence,''  *'full  faith,'' 
** perfect  reliance,"  etc.,  import  the  absence  of  the  pos- 
sibility in  the  mind  of  the  testator  that  the  donee  will 
do  otherwise,  and  are  of  themselves  imperative,  and 
when  addressed  by  one  spouse  to  the  other,  respecting 
their  natural  children,  and  especially  when  made  a 
reason  for  the  gift,  are  mandatory.  (5)  If  the  donor 
had  ** perfect  confidence"  his  wife  would  do  it,  it  was 
his  will  that  she  should  do  it.  It  was  mandatory.  In 
considering  this  question  it  is  to  be  remembered  that 
the  devisee  is  the  wife  of  the  testator,  between  whom 
it  is  not  expected  that  commands  should  be  expressed 
in  fiuch  forcible  language  as  between  strangers.  Mur- 
phy V.  Carlin,  112  Mo.  119;  Noe  v.  Kern,  93  Mo.  373^ 
Knox  V.  Knox,  59  Wis.  172 ;  Erickson  v.  Wittard,  1  N. 
H.  217;  1  Jarman  on  Wills,  680.  (6)  The  devise  or 
gift  of  an  absolute  estate  to  Julia  Lemp  in  the  second 
clause  is  controlled  and  limited  by  the  precatory  words 
in  the  third  clause  which  immediately  follow,  and  Julia 
Lemp  is  thereby  made  a  trustee  of  said  estate  for  the 
benefit  of  the  seven  children  and  the  grandchild,  with 
the  right  to  use,  during  her  lifetime,  such  part  of  the 
income  for  her  own  support  as  may  be  necessary.  Noe 
V.  Kern,  93  Mo.  372;  Murphy  v.  Carlin,  113  Mo.  112^ 
Gibson  v.  Gibson,  239  Mo.  506.  The  absence  of  the 
words  ^* heirs  and  assigns  forever,"  in  the  granting 
clause  of  the  will,  leaves  the  character  of  the  estate 
devised  to  be  determined  from  the  subsequent  language. 
R.  S.  1909,  sec.  579.  The  character  of  the  estate 
devised  to  Julia  Lemp  in  the  granting  clause  of  the  will 
in  question  is  therefore  clearly  controlled  and  limited 
by  the  precatory  words  in  the  third  clause,  which  im- 
mediately follow,  and  she  is  thereby  made  a  trustee 
of  said  estate  for  the  benefit  of  the  seven  children  and 
the  grandchild,  with  the  right  to  use  during  her  life- 
time, such  part  of  the  income  for  her  own  enjoyment 
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as  may  be  necessary.  Noe  v.  Kern,  93  Mo.  367 ;  Murphy 
V.  Carlin,  113  Mo.  112.  (7)  While  discretion  in  the 
donee  to  give  or  not  to  give  will  usually  defeat  the 
trust,  a  discretion  as  to  the  manner  of  giving,  will  not. 
Murphy  v.  Carlin,  112  Mo.  113;  Noe  v.  Kem,  93  Mo. 
367;  Colton  v.  Colton,  127  U.  S.  300;  Erickson  v.  Wit- 
tard,  1  N.  H.  230.  While  Julia  Lemp  is  given,  by  the 
language  of  the  third  clause,  full  discretion  as  to  the 
manner  of  giving  this  property  to  the  children  and  the 
grandchild  mentioned,  and  as  to  the  time  of  giving  it, 
and  as  to  the  character  of  restrictions  to  be  placed 
upon  its  use  or  enjoyment  by  them,  or  any  of  them,  yet 
no  discretion  is  given  her  to  withhold  at  her  caprice 
the  entire  share  of  any  one  child  or  grandchild  therein 
mentioned.  Noe  v.  Kem,  93  Mo.  367 ;  Colton  v.  Colton, 
127  U.  S.  300;  Murphy  v.  Carlin,  113  Mo.  112;  Warner 
V.  Bates,  98  Mass.  278.  (8)  If  the  wife  had  the  legal 
right  to  disinherit  her  granddaughter  she  also  had  the 
right  to  disinherit  the  other  children.  If  she  had  this 
right  her  husband  must  have  intended  to  disinherit 
all  his  children  by  his  will.  But  the  law  presumes  the 
testator  intended  to  provide  for  his  children,  unless 
the  contrary  clearly  appears.  Noe  v.  Kem,  93  Mo. 
373;  1  Beach  on  Trusts,  sec.  69,  p.  123;  lins  v.  Lon- 
hart,  127  Mo.  281;  Guy  v.  Gillilan,  92  Mo.  264.  (9) 
Clearly  there  is  sufficient  certainty  in  the  objects  of 
this  trust,  because  the  seven  children  and  the  grand- 
child are  therein  expressly  named  and  were  intended 
to  share  said  estate  equally  upon  the  death  of  JuUa 
Lemp.  There  is  also  suflftcient  certainty  in  the  subject 
of  said  trust,  for  it  is  clear  that  it  was  intended  to 
include  the  entire  estate  of  the  testator.  Harrison  v. 
Harrison,  2  Gratt.  1, 44  Am.  Dec  365;  Warner  v.  Bates, 
98  Mass.  278.  (10)  That  Mrs.  Julia  Lemp  herself 
clearly  understood  that  she,  in  making  her  last  will, 
was  merely  carrying  into  effect  the  will  of  her  deceased 
husband,  and  recognized  that  the  children  were  taking 
the  property  from  him  and  not  from  her  is  indicated 
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by  the  fact  that  in  the  second  clanse  she  provides  that 
her  executors  mnst  dednct  from  the  share  of  each  child 
the  advancements  made  to  them  respectively  by  Wil- 
liam J.  Lemp  in  his  lifetime ;  and  also  by  the  fact  that 
she  did  not  attempt  to  divert  any  part  thereof  to  any 
charitable  purpose  or  to  make  any  gifts  to  servants  or 
to  any  other  person  except  the  seven  children ;  and  she 
attempts  to  excuse  herself  for  failing  to  comply  with 
his  wishes  respecting  this  appellant,  Marion  Lemp,  by 
falsely  claiming  that  she  had  provided  for  her  during 
her  lifetime.  And  by  the  further  fact  that,  in  the  exer- 
cise of  the  discretion  given  her  she  gave  three  of  the 
children  their  shares  outright  and  as  to  four  of  them 
restricted  their  enjoyment  by  trusteeships  and  other- 
wise as  she  deemed  best  for  them,  just  as  her  hus- 
band had  told  her  to  do. 

Charles  F.  Krone,  Schnurmacher  <&  Bassieur  and 
Edward  C.  Crow  for  respondents. 

(1)  The  will  must  be  construed  according  to  the 
intent  of  the  testator,  unless  that  intent  runs  counter 
to  an  inflexible  rule  of  law  or  of  public  policy.  **When 
the  intent  of  its  maker  is  discovered,  the  will  is  solved.  '^ 
Burnet  v.  Burnet,  244  Mo.  497.  (2)  The  will  of  Wil- 
liam J.  Lemp  in  clearest  terms  gives  his  wife  an  abso- 
lute estate.  It  is  now  sought  to  convert  this  into  a  life 
estate  to  the  widow,  with  remainder  in  trust  to  chil- 
dren and  grandchild,  by  the  alleged  precatory  words 
succeeding  the  devise  and  bequest  in  fee.  Without 
questioning  the  power  of  a  testator  to  cut  down  or 
diminish  a  devise  by  subsequent  clauses,  in  language 
as  clear  and  unequivocal  as  that  creating  the  gift,  yet 
•''it  might  truthfully  be  said  that  it  is  a  settled  rule  of 
property  in  this  State,  that  when  the  words  of  a  will, 
at  the  beginning,  clearly  shows  that  it  was  the  inten- 
tion of  the  testator  to  devise  the  entire  estate  abso- 
lutely to  the  first  donee,  then  that  estate  will  not  be 
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cut  down  to  a  less  estate,  by  subsequent  ambiguous 
words  found  therein.''  Comet  v.  Cornet,  248  Mo.  224; 
Sevier  v.  Woodson,  205  Mo.  214;  Gibson  v.  Gibson,  239 
Mo.  506.  On  the  contrary,  when  a  mere  life  estate  is 
granted  or  an  estate  in  general  terms,  not  sufficient  to 
create  a  fee,  the  estate  in  remainder  will  not  be  cut 
down,  lessened  or  defeated,  because  added  to  the  first 
estate  is  a  power  of  disposition.  The  defeat  of  the  re- 
mainder will  be  accomplished  only  by  the  exercise  of 
the  superadded  power  of  disposition.  Burnet  v.  Bur- 
net, 244  Mo.  491;  Lawless  v.  Kerns,  242  Mo.  392;  Tis- 
dale  V.  Prather,  210  Mo.  402.  ^' And  where  an  absolute 
estate  or  interest  is  in  terms  given  (as  here),  preca- 
tory words  which  follow,  are  usually  treated  as  expres- 
sions of  wish,  rather  than  of  will,  so  that  no  trust  is 
created."  40  Cyc.  1737;  22  Am.  &  Eng.  Ency.  Law,  p. 
1170;  25  Eng.  Eul.  Cas.,  p.  478.  (4)  A  precatory  trust 
is  not  to  be  inferred  from  mere  expressions  of  hope, 
confidence  or  desire  on  the  part  of  the  testator ;  it  must 
fairly  appear  from  the  will  that  he  intended  to  create 
a  legal  duty  in  the  donee  and  not  merely  a  moral  obli- 
gation ;  and  when  a  testamentary  trust  is  not  expressed^ 
none  will  be  implied.  Corby  v.  Corby,  85  Mo.  371; 
Hayes  v.  Hayes,  242  Mo.  155;  Floyd  v.  Smith,  59  Fla. 
485 ;  Sturgis  v.  Paine,  146  Mass.  354 ;  Eector  v.  Alcorn, 
88  Miss.  788;  Bumes  v.  Burnes,  70  C.  C.  A.  357,  137 
Fed.  781.  (5)  And  in  determining  whether  expres- 
sions in  a  will  are  sufficient  to  create  a  precatory  trust, 
it  is  necessary  to  ascertain  from  the  whole  context  of 
the  will,  and  the  situation  of  the  testator,  whether  he 
intended  to  impose  an  imperative  obligation  on  his 
legatee  to  carry  his  wishes  into  effect ;  or  whether,  hav- 
ing expressed  his  wishes,  he  intended  to  leave  it  to  the 
discretion  of  the  legatee  to  act  on  them  or  not.  Li  the 
latter  case,  no  trust  results.  Hayes  v.  Hayes,  242  Mo. 
155;  Corby  v.  Corby,  85  Mo.  371;  Snyder  v.  Toler,  179 
Mo.  App.  376;  Van  Duyne  v.  Van  Duyne,  14  N.  J.  L. 
397 ;  Hess  v.  Singler,  114  Mass.  56 ;  Sears  v.  Cunning- 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  541 

Lemp  y.  Lemp. 

ham,  122  Mass.  538;  Rose  v.  Porter,  141  Mass.  309; 
Sale  V.  Thornberry,  86  Ky.  266;  Post  v.  Moore,  181 
N.  Y.  15 ;  Foose  v.  Whitmore,  82  N.  Y.  405 ;  Ellis  v.  Ellis, 
15  Ala.  296;  Speairs  v.  Ligon,  59  Tex.  233;  Mitchell  v. 
Mitchell,  143  Ind.  113;  Rector  v.  Alcorn,  88  Miss.  788; 
Lesesne  v.  Witte,  5  S.  C.  450;  Hunt  v.  Hunt,  11  Nev. 
444;  Greene  v.  Greene,  3  Ir.  Eq.  R.  90;  Gilbert  v.  Cha- 
pin,  19  Conn.  342;  Burnes  v.  Burnes,  70  C.  C.  A.  357, 
137  Fed.  795;  McDuffie  v.  Montgomery,  128  Fed.  105; 
Sale  V.  Moore,  1  Sim.  534;  Bardswell  v.  Bardswell,  9 
Sim.  319;  Ellis  v.  Ellis,  44  L.  J.  Ch.  225;  Macnab  v. 
Whitbread,  17  Beav.  299;  Fox  v.  Fox,  27  Beav.  301; 
In  re  Adams  and  The  Kensington  Vestry,  24  Ch.  Div. 
199;  Oldfield  v.  Oldfield,  73  L.  J.  Ch.  433;  Mussourie 
Bank  v.  Raynor,  31  W.  R.  17;  2  Story's  Eq.  Jur.,  sec. 
1070;  1  Perry  on  Trusts  &  Trustees  (6  Ed.),  sec.  114; 
Underbill's  Law  of  Trusts  &  Trustees  (7  Ed.),  p.  24; 
Lewin's  Law  of  Trusts,  pp.  156,  157.  (6)  The  ab- 
sence of  explicit  direction  as  to  the  quantum  to  be  given, 
or  a  vagueness  in  the  designation  of  the  proportions 
which  the  supposed  beneficiaries  of  the  alleged  trust 
are  to  take,  will  be  construed  as  a  strong  indication 
that  the  testator  did  not  intend  to  create  a  trust.  22 
Am.  &  Eng.  Ency.  Law,  pp.  1167-1168.  (7)  Where  a 
request  is  expressly  negatived  in  terms  (as  here),  no 
trust  will  be  inferred.  Burnes  v.  Burnes,  70  CCA. 
357, 137  Fed.  781. 

GRAVES,  P.  J.— This  is  an  action  in  equity  where- 
by it  is  sought  to  have  the  court  declare  a  precatory 
trust.  Plaintiff  is  the  only  child  of  Frederick  W.  Lemp, 
deceased.  William  J.  Lemp,  the  father  of  the  said 
Frederick  W.  Lemp,  died  leaving  the  following  will : 

**I,  William  J.  Lemp,  hereby  make,  publish  and 
declare  this  as  and  for  my  last  will  and  testament, 
hereby  revoking  all  previous  wills.  I  direct  the  pay- 
ment of  my  debts  and  the  closing  of  administration  on 
my  estate  as  rapidly  as  the  law  will  permit 
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**I  give,  bequeath  and  devise  to  my  wife,  Jidia 
Lemp,  all  my  property,  real  and  personal  or  mixed, 
wheresoever  situate  or  by  whatsoever  title  held,  abso- 
lutely. 

**I  make  no  gift  here  to  my  children,  Annie  L. 
Konta,  William  J.  Lemp,  Louis  F.  Lemp,  Charles  A. 
Lemp,  Hilda  L.  Pabst,  Edwin  A.  Lemp  and  Elsa  J. 
Lemp,  and  I  make  no  gift  here  to  my  grandeluld,  Ma- 
rion Lemp,  having  perfect  confidence  that  my  wife  will 
without  any  request  on  my  part,  and  none  such  is  here 
made,  do  best  for  them. 

'*I  hereby  appoint  William  J.  Lemp,  Jr.,  Louis  F. 
Lemp  and  Charles  A.  Lemp  and  Edwin  A.  Lemp  or 
either  or  any  of  them  that  may  accept  and  qualify  my 
executors  or  executor  without  bond. 

'*In  witness  whereof,  I  have  hereunto  set  my  hand 
this  1st  day  of  February,  1904." 

Frederick  W.  Lemp  departed  this  life  in  1901,  and 
his  ftither,  William  J.  Lemp,  died  in  February,  1904. 
Li  1906,  Julia  Lemp,  the  widow  of  William  J.  Lemp, 
died  leaving  a  will.  Li  that  will  is  found  the  following 
clause : 

**4.  As  I  have  heretofore  purchased  from  Irene 
Lemp,  widow  of  Frederick  W.  Lemp,  and  from  Marion 
Lemp,  her  minor  daughter,  acting  by  her  curator,  sub- 
stantially all  of  the  property  held  and  coming  to  both 
from  my  deceased  son,  and  inasmuch  as,  in  consequence 
of  the  terms  of  said  purchase,  I  deem  the  estate  of  the 
mother  and  child  such  as  to  reasonably  secure  to  said 
Marion  Lemp  an  adequate  amount  of  property  as  one 
of  my  grandchildren,  it  is  my  will  that  neither  the 
said  Irene  Lemp  nor  Marion  Lemp  shall  receive  any 
part  of  my  property  or  of  my  residuary  estate." 

This  clause  of  the  Julia  Lemp  will  is  no  doubt  the 
mainspring  of  the  present  action.  The  petition  in  the 
case  is  quite  lengthy  and  no  good  purpose  would  be 
served  in  setting  it  out  in  full.    The  crux  of  the  case 
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will  be  found  in  the  following  excerpts  from  the  peti- 
tion.   Paragraph  four  of  the  petition  thus  reads : 

**Your  petitioner  further  states  that  in  and  by  the- 
said  foregoing  last  will  and  testament  of  the  said  Wil- 
liam J.  Lemp,  deceased,  all  of  the  real  estate  and  per- 
sonal property  owned  by  hiTn  at  the  time  of  his  death 
was  given,  devised  and  bequeathed  to  Julia  Lemp,  who 
was  his  wife,  in  trust,  for  the  purpose  of  being  conveyed 
or  transferred  by  her,  the  said  Julia  Lemp,  to  the  per- 
sons therein  named,  to- wit :  Annie  L.  Konta,  William 
J.  Lemp,  Jr.,  Louis  F.  Lemp,  Charles  A.  Lemp,  Hilda 
L.  Pabst,  Exiwin  A.  Lemp  and  Elsa  J.  Lemp  (all  of 
whom  are  children  of  said  William  J.  Lemp  and  said 
Julia  Lemp,  his  wife),  and  Marion  Lemp,  the  plaintiff 
herein  (who  is  the  grandchild  of  the  said  William  J. 
Lemp,  deceased)  and  the  said  Julia  Lemp,  his  wife, 
subject  to  the  right  of  the  said  Julia  Lemp  to  use  and 
enjoy  the  income  therefrom  or  such  portions  thereof 
as  might  be  necessary  during  the  natural  life  of  said 
Julia  Lemp.'^ 

Paragraphs  5  and  6  set  out  the  will  and  matters 
material  to  the  will  of  Julia  Lemp.  Paragraphs  7  and 
8  thus  read  : 

**That  the  said  Julia  Lemp,  deceased,  in  and  by 
her  foregoing  last  will  and  testament  pretended  to 
carry  out  and  execute  the  said  trust  imposed  upon  her 
by  the  terms  and  conditions  of  the  said  last  will  and 
testament  of  the  said  William  J.  Lemp,  deceased,  and 
in  pretended  pursuance  thereof,  she  gave,  devised  and 
bequeathed  the  whole  of  said  property  so  given,  de- 
vised and  bequeathed  to  her  by  the  said  last  will  and 
testament  of  the  said  William  J.  Lemp,  deceased,  to 
William  Lemp,  Jr.,  Annie  L.  Konta,  Louis  Lemp, 
Charles  A.  Lemp,  Hilda  L.  Pabst,  Edwin  A.  Lemp  and 
Elsa  J.  Lemp,  now  by  marriage  to  one  Wright,  Elsie 
J.  Wright,  giving  and  bequeathing  to  each  of ^  them  a 
one-seventh  part  thereof,  and  placing  upon  the  shares 
so  given,  devised  and  bequeathed  to  Annie  L.  Konta, 
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Edwin  A.  Lemp  and  Elsie  J.  Lemp,  now  Elsie  J. 
Wright,  such  restrictions  by  way  of  trusteeship  and 
otherwise,  as  in  her  judgment  was  best  for  them ;  but 
thereby  giving,  devising  and  bequeathing  no  part  or 
parcel  of  said  property  so  given  and  bequeathed  to 
her  as  aforesaid  to  this  plaintiff,  Marion  Lemp. 

** Plaintiff  further  represents  that  in  truth  the 
said  Julia  Lemp,  deceased,  should  have  in  compliance 
with  the  command  of  the  said  William  J.  Lemp,  de- 
ceased, as  expressed  in  his  said  last  will  and  testa- 
ment, divided  all  of  said  real  estate  and  personal  prop- 
erty so  given,  devised  and  bequeathed  to  her  in  trust, 
as  aforesaid,  into  eight  equal  parts,  and  should  have 
given,  devised  and  bequeathed  a  one-eighth  part  there- 
of to  each  of  the  said  persons  mentioned  in  the  said 
last  will  and  testament  of  the  said  William  J.  Lemp, 
deceased,  to-wit:  One-eighth  part  thereof  to  the  said 
William  J.  Lemp,  Jr.,  one-eighth  part  thereof  to  the 
said  Annie  L.  Konta,  one-eighth  part  thereof  to  the 
said  Louis  Lemp,  one-eighth  part  thereof  to  the  said 
Charles  A.  Lemp,  one-eighth  part  thereof  to  the  said 
Hilda  L.  Pabst,  one-eighth  part  thereof  to  the  said 
Edwin  A.  Lemp,  one-eighth  part  thereof  to  the  said 
Elsie  J.  Lemp,  now  Elsie  J.  Wright,  a  one-eighth  part 
thereof  to  Marion  Lemp,  the  plaintiff  herein,  placing 
upon  the  shares  of  each  such  restrictions  as  in  her 
judgment  would  have  been  best  for  them.^' 
The  prayer  of  the  petition  is  as  follows : 
''Forasmuch  therefor  as  the  petitioner  is  without 
remedy  save  in  equity,  plaintiff  prays  that  it  may  be 
adjudged  and  decreed  by  this  court  that  all  of  the  real 
estate  and  personal  property,  choses  in  action  and 
other  rights  belonging  to  the  said  William  J.  Lemp, 
deceased,  in  his  lifetime,  and  which  were  in  the  pos- 
session or  under  the  control  of  the  said  Julia  Lemp 
at  the  time  of  her  death,  be  declared  to  be  in  trust 
for  the  persons  named  in  the  will  of  the  said  William 
J.  Lemp,  deceased,  including  this  plaintiff,  in  equal 
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parts  or  shares ;  and  that  an  accounting  be  had  under 
the  directions  of  this  honorable  court  of  all  the  prop- 
erty left  by  tiie  said  Julia  Lemp,  deceased,  as  well  as 
the  profits  and  gains  reoeiv^ed  therefrom,  and  that 
said  William  J.  Lemp,  Jr.,  Annie  L.  Konta,  Louis  F. 
Lemp,  Charles  A.  Lemp,  Hilda  L.  Pabst,  Edwin  A. 
Lemp,  Elsie  J.  Lemp,  now  Elsie  J.  Wright,  William 
Lemp  and  Charles  A.  Lemp,  Louis  F.  Lemp  and  Ed 
win  A.  Lemp,  as  executors  of  the  last  will  and  testa- 
ment of  William  J.  Lemp,  deceased,  and  William  J. 
Lemp,  Charles  A.  Lemp  and  Edwin  A.  Lemp  as  exec- 
utors of  the  last  will  and  testament  of  Julia  Lemp, 
deceased,  and  the  said  William  J.  Lemp  and  Charles 
A.  Lemp  as  trustees  for  Annie  L.  Konta,  and  the  said 
William  J.  Lemp  and  the  said  Charles  A.  Lemp  as 
trustees  for  Edwin  A.  Lemp,  and  the  said  William  J. 
Lemp  and  Charles  A.  Lemp  as  trustees  for  Elsie  Lemp, 
now  Elsie  J.  Wright,  be  declared  to  convey  to  the 
plaintiff  a  one-eighth  part  of  the  real  estate  and  per- 
sonal property  received  by  them  under  the  last  will  and 
testament  of  the  said  Julia  Lemp,  deceased,  as  well 
as  the  one-eighth  part  of  all  the  profits  derived  there- 
from, and  that  your  petitioner  may  have  such  other 
and  further  relief  as  in  equity  is  just/' 

I.  The  use  of  precatory  words  in  wills  has  been  a 

source  of  annoyance  to  the  courts,  and,  owing  to  the 

appearance  of  extremely  harsh  cases  from  time  to  time, 

-.    ^.    has   occasioned   some   extreme    views, 

Precatory  Tru«t:  .  .1 

Rule*  of  thereby    producmg    a    contrariety    of 

conetruction.  opinion  to  some  extent.  The  same  words 
have  been  given  different  meanings  in  the  opinions.  To 
be  more  explicit,  given  words  in  some  wills  have  been 
held  not  to  create  a  trust,  and  the  same  words  in  otiiers 
have  been  held  to  create  a  trust.  Words  in  one  will 
have  been  held  to  be  imperative,  whilst  the  same  words 
in  another  will  have  been  held  not  to  be  imperative. 
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These  divergences  of  opinion,  however,  can  be  ac- 
counted for  in  a  large  measure  by  the  use  of  different 
kinds  of  words  in  other  portions  of  the  wills.  The 
doctrine  as  applied  to  precatory  words  in  a  will  is  thus 
aptly  expressed  in  40  Cyc.  1734  et  seq. : 

**The  question  whether  precatory  words,  that  is» 
words  of  expectation,  hope,  desire,  recommendation, 
etc.,  will  operate  to  create  a  trust  is  purely  one  of  defi- 
nition, and  where  the  will  itself  does  not  determine  the 
sense  in  which  the  testator  used  them,  is  one  for  a  lex- 
icographer rather  than  a  judge.  If  such  words  are 
used  in  their  primary  sense,  it  is  obvious,  or  should  be, 
that  they  can  impose  no  obligation  upon  the  first  taker. 
If,  however,  the  rest  of  the  will  shows  that  the  words 
are  really  imperative,  and  that  beneath  the  veil  of 
courtesy  there  lurks  a  positive  order,  then  the  trust 
should  be  effectuated.  In  the  nature  of  the  thing,  this 
is  all  the  so-called  4aw'  that  this  question  can  in- 
volve. But  these  obvious  facts  have  been  overlooked. 
The  courts  have  been  eager  to  give  unnatural  and 
wrongful  meanings  to  words  whose  significance  is  com- 
monly well  understood,  and  the  result  is  a  hopeless  con- 
fusion in  the  decisions,  and  that  utter  absence  of  prin- 
ciple which  inevitably  follows  the  abandonment  of  right 
principle.  However,  it  is  said  that,  according  to  the 
earlier  cases,  when  property  is  given  absolutely  to  any 
person,  and  the  same  person,  is,  by  the  giver,  who  has 
power  to  command,  recommended  or  entreated  or 
wished  to  dispose  of  that  property  in  favor  of  another, 
the  recommendation,  entreaty,  or  wish  is  held  to  create 
a  trust,  if  the  words  are  so  used  that,  upon  the  whole, 
they  ought  to  be  construed  as  imperative,  and  if  the 
subject-matter  and  the  objects  of  the  recommendation 
be  certain.  The  more  modern  rule,  however,  is  that, 
in  order  that  a  trust  may  arise  from  the  use  of  preca- 
tory words,  the  court  must  be  satisfied,  from  the  words 
themselves,  taken  in  connection  witii  all  the  other  terms 
of  the  disposition,  that  the  testator's  intention  to  ore- 
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ate  an  express  trust  was  as  full,  complete,  settled,  and 
sure  as  though  he  had  given  the  property  to  hold  upon 
a  trust  declared  in  the  ordinary  manner.  Applying 
this  rule,  it  is  clear  that  the  same  words  may  have 
wholly  different  meanings  when  read  in  the  light  of  the 
context.  Thus  the  expression  of  a  *wish'  may  or  may 
not  create  a  trust;  and  so  with  *  desire,'  and  similar 
words.  The  question  in  every  case  is  whether  they 
express  merely  the  testator's  wish,  or  whether  they 
express  his  will.  A  trust  is  created  if  it  clearly  ap- 
pears that  the  words  were  used  in  an  imperative  sense ; 
hut  this  only  where  the  testator's  desires  can  be  as- 
certained with  reasonable  certainty,  the  subject  and 
the  object  being  clear.  Sometimes  the  testator  ex- 
plicitly states  the  sense  in  which  precatory  words  are 
used,  and  in  such  case  of  course  his  express  intention 
governs.  Where  the  testator  shows  that  he  knows  how 
to  create  a  trust  by  doing  so  in  clear  and  apt  words 
in  one  part  of  the  will,  the  use  of  precatory  words  in 
another  clause  is  strong  evidence  that  no  trust  was 
there  intended.  And  where  an  absolute  estate  or  in- 
terest is  in  terms  given,  precatory  words  which  follow 
are  usually  treated  as  expressions  of  wish  rather  than 
of  will,  so  that  no  trust  is  created." 

So  that  after  all,  the  real  question  is  to  ascertain 
the  intent  of  the  testator,  as  such  intent  can  be  gathered 
from  the  four  comers  of  the  will.  When  the  courts  are 
called  upon  to  declare  what  is  sometimes  denominated 
a  '* precatory  trust"  the  real  thing  to  be  done  is  to 
find  and  declare  the  intent  of  the  testator  in  making  the 
will.  Some  opinions  seem  to  grasp  hold  of  the  term 
*' precatory  trust"  as  if  it  were  a  distinct  and  sacred 
matter,  surrounded,  as  it  were,  with  a  halo  of  mystery. 
The  simple  and  single  question  involved  in  all  cases 
is,  what  was  the  intent  of  the  testator?  Did  he  by  the 
words  used  intend  to  create  a  trust?  This  intent  must 
be  determined  under  the  ordinary  and  usual  rules  of 
law  applicable  to  the  construction  of  wills.    For  a  court 
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to  declare  or  hold  that  there  is  such  a  trust,  is  but  for 
the  court  to  say  that  it  construes  the  intent  of  the 
testator  to  be  the  creation  of  a  trust  estate  rather  than 
an  absolute  estate.  If  by  the  language  of  the  will  there 
appears  an  intent  to  create  a  trust,  then  a  trust  should 
be  declared.  The  intent  of  the  testator  is  the  pole  star 
in  the  construction  of  all  wills.  We  can  therefore  dis- 
miss from  our  minds  the  hallowed  ideas  of  '*  preca- 
tory trusts,^'  and  take  up  the  will  of  William  J.  Lemp 
under  the  usual  rules  of  construction,  and  try  to  de- 
termine from  the  will  whether  or  not  there  was  an  in- 
tent to  create  a  trust  estate.    This  we  shall  do. 

n.  At  the  very  outset  we  are  confronted  with  this 
language:  **I  give,  bequeath  and  devise  to  my  wife, 
Julia  Lemp,  all  my  property,  real 
will:  Unequivocal  ^nd  personal  or  mixed,  wheresoever 
Cut  Down  by  *  situated  or  by  whatsoever  title  held, 
o^^i'claSw.  ^''"''"  absolutely/'  Shortening  this  expres- 
sion of  the  will  he  gave  all  of  his 
property  to  his  wife  absolutely.  That  this  clause  of 
the  will  created  an  absolute  estate  in  the  wife  there 
can  be  no  question.  Can  we  say,  under  the  usual  rules 
of  will  construction,  that  any  subsequent  clause  of  this 
will  cut  down  and  modified  the  estate  thus  granted  ab- 
solutely. We  think  not.  In  Sevier  v.  Woodson,  205 
Mo.  1.  c.  214,  we  said  : 

'*We  take  it  to  be  well-settled  law  that  where  a 
certain  estate  is  granted  in  plain  and  unequivocal  lan- 
guage in  one  clause  of  a  will,  the  same  cannot  be  les- 
sened or  cut  down  by  a  subsequent  clause  of  the  will, 
unless  the  language  used  in  such  subsequent  clause  is 
as  clear,  plain  and  unequivocal  as  the  language  of  the 
first  grant.'* 

So  too  in  the  later  case  of  Gibson  v.  Gibson,  239 
Mo.  1.  c.  506,  we  said: 

**In  what  we  have  above  expressed  we  do  not  wish 
to  be  understood  as  holding  that  what  would  other- 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  549 

Lemp  y.  Lemp. 

wise  be  a  fee  in  the  first  taker  can  be  cut  down  to  a  less 
estate  by  ambiguous  words,  or  words  not  as  clear  and 
strong  as  those  in  the  devise  to  the  first  taker." 

There  is  but  one  subsequent  clause  to  be  examined 
in  determining  whether  or  not  the  absolute  estate  cre- 
ated by  the  first  clause,  supra,  has  been  cut  down  or 
reduced.  Leaving  out  the  names  of  the  parties  men- 
tioned in  this  clause,  it  reads:  **I  make  no  gift  here 
to  my  children,  .  .  .  and  I  make  no  gift  here  to 
my  grandchild,  .  .  .  having  perfect  confidence  that 
my  wife  will  without  any  request  on  my  part,  and  none 
such  is  here  made,  do  best  for  them.'' 

If  it  was  the  intent  to  create  a  trust  by  this  clause 
of  the  will,  and  thereby  cut  down  the  absolute  estate 
granted  in  the  first  clause,  do  the  words  used  measure 
up  to  the  standard  prescribed  by  the  books?  The. ques- 
tion of  real  intent  we  discuss  later,  but  at  this  point, 
it  might  be  conceded  that  the  purpose  of  the  testator 
was  to  cut  down  the  absolute  estate,  yet  can  we  say 
he  has  so  cut  it  down  under  the  usual  rule  for  the  con- 
struction of  wills,  which  we  have  quoted,  supra?  We 
say  not.  The  language  used  in  this  last  clause  does  not 
measure  up  to  the  standard  fixed  by  the  rules.  The 
language  used  in  this  subsequent  clause  is  not  **as 
clear,  plain  and  unequivocal  as  the  language  of  the 
grant,''  and  for  that  reason  is  not  suflScient  in  law  to 
cut  down,  modify  or  change  the  absolute  estate  created 
by  the  first  clause.  To  use  the  words  of  Sherwood, 
J.,  in  Small  v.  Field,  102  Mo.  1.  c.  127,  the  absolute 
estate  created  by  the  first  clause  of  this  will  has  not 
been  cut  down  nor  qualified  **by  words  as  affirmatively 
strong  as  those  which  conveyed  the  estate  to  her." 

From  this  angle  of  the  law  it  is  clear  that  this  will 
granted  to  Mrs.  Lemp  an  absolute  estate,  and  that  no 
other  part  of  the  will  is  sufficient  in  law  to  cut  down 
or  reduce  that  estate.  We  take  next  the  intent  of  the 
testator. 
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in.  Was  there  ever  intent  upon  the  part  of  Wil- 
liam J.  Lemp  to  create  a  trust  estate?  We  think  not 
A  trust  estate  is  the  subject  of  a  gift.  He  expressly 
will:  Tettator't  states  in  the  will :  '  *  I  make  no  gift  here 
Intent.  to  my  children"  and  *'I  make  no  gift 

here  to  my  grandchild.'^  Clearly  the  word  '*here" 
means  in  this  will.  It  could  refer  to  nothing  else.  It 
might  be  said  that  he  thereby  indicated  that  he  had 
previously  made  gifts,  and  it  might  be  further  said 
that  he  might  have  had  in  mind  future  gifts  to  be  made 
before  the  will  became  effective.  To  my  mind  these 
words  clearly  show  that  he  was  not  aiming  to  create 
either  absolute  or  trust  estates,  so  far  as  his  children 
or  grandchild,  were  concerned,  by  this  will.  Had  it 
been  his  purpose  to  give  them  his  property  in  the  shape 
of  a  trust  estate,  he  would  never  have  said,  **I  make 
no  gift  here.''  The  use  of  these  expressions  in  the 
will  show  that  he  was  not  trying  or  intending  to  give 
them  an  interest  in  his  property,  either  absolutely  or 
conditionally,  in  trust.  When  the  explicit  language  of 
this  second  clause  is  taken  in  connection  with  the  plain, 
direct,  positive  and  unqualified  words  of  the  first  clause, 
it  must  be  held  that  there  was  no  intent  to  convey  by 
the  will  any  interest  in  his  property  to  his  children 
or  grandchild.  It  is  true  that  he  expresses  confidence 
in  his  wife  and  says  that  she  **will  without  request  on 
my  part  .  .  .  do  best  for  them,'' but  he  saw  fit  to 
put  all  matters  at  rest,  as  to  his  dictation  of  what  she 
should  do,  by  placing  in  the  will,  where  the  stars  above 
appear,  the  phrase  '*and  none  such  is  here  made."  This 
clause  following  the  words  '*  request  on  my  part"  is  a 
direct  statement  to  tiie  effect  that  he  does  not  even 
request  the  wife  to  make  any  particular  disposition 
of  her  own  property — for  such  it  would  become  under 
the  terms  of  the  will. 

So  that  when  we  consider  this  will  in  its  breadth 
and  length— from  all  of  its  four  comers— there  are  no 
words  in  it  tending  to  show  an  intent  upon  the  part 
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of  the  testator  to  create  a  trust  in  favor  of  his  children 
and  grandchild.  Every  earmark  of  the  instrument  is 
against  such  construction.  Let  us  review  for  a  mo- 
ment: (1)  we  have  a  positive  absolute  estate  given 
the  wife;  (2)  we  have  the  express  declaration  that  he 
was  not  giving  anything  to  the  children  or  grandchild 
in  the  will,  and  (3)  an  express  recognition  of  the  estate 
being  absolute  in  the  wife  by  the  testator  saying  that 
he  would  not  even  suggest  to,  or  request  of,  the  wife 
any  definite  division  of  her  own  property,  when  she 
came  to  dispose  of  it.  Taken  as  a  whole,  the  will  fails 
to  show  an  intent  to  give  anything  to  any  person  save 
to  his  wife.  It  does  express  absolute  confidence  in  her, 
but  such  an  expression  does  not,  under  the  other  lan- 
guage of  this  will,  tend  to  show  an  intent  to  create  a 
trust  estate. 

But  going  further  to  the  will  as  a  whole  for  the 
purpose  of  determining  the  intent  of  the  testator,  let 
us  see  the  ridiculous  attitude  the  testator  would  be 
placed  in  by  the  contention  of  plaintiff.  If  this  will 
creates  a  trust  estate  at  all,  it  put  every  dollar's  worth 
of  property  of  which  testator  died  seized  into  that  trust 
estate.  The  will  undertakes  to  and  does  dispose  of  the 
whole  estate,  so  that  if  a  trust  was  intended  for  the 
benefit  of  the  children  and  grandchild,  it  would  make 
them  beneficiaries  of  the  entire  estate,  without  a  single 
property  provision  for  the  wife.  It  is  not  reasonable 
to  think  that  a  man  who  had  expressed  such  a  confi- 
dence in  his  wife  intended  to  leave  no  actual  property 
to  her,  or  property  for  her  use.  It  will  not  do  to  say 
that  he  intended  her  legal  fees  as  trustee  to  be  her 
part  of  his  vast  estate.  Men  with  the  implicit  confi- 
dence in  the  wife,  as  we  find  expressed  in  this  will,  are 
not  prone  to  cut  off  that  wife  without  a  dollar  which 
she  could  point  to  as  her  own.  If  the  contention  of  the 
plaintiff  is  correct  as  to  the  intention  of  William  J. 
Lemp,  then  he  has  done  this  almost  unthinkable  thing. 
He  has  left  this  wife,  who  enjoyed  that  confidence. 
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without  a  dollar,  save  what  might  be  gleaned  by  way  of 
fees  for  executing  a  trust.  When  all  the  language  of 
this  will,  precatory  words  and  others,  is  considered  it 
cannot  be  said  that  there  appears  any  intent  to  create 
a  trust  estate  in  the  children  and  grandchild.  Had  he 
had  such  an  intent  he  could  have  found  apt  words  to 
have  expressed  it,  but  such  apt  words  are  not  in  this 
will.  We  see  no  n^ed  of  going  further.  A  discussion  of 
what  similar  words  mean,  as  used  in  other  wills,  can 
add  but  little  light,  because  in  each  the  words  have 
different  settings  when  the  whole  instrument  is  read. 

Nor  does  the  disposition  made  of  the  property  by 
the  wife  deserve  comment.  If  it  passed  to  her  by  the 
will,  as  we  hold  that  it  did,  she  had  the  right  to  dispose 
of  it  as  to  her  seemed  proper.  If  her  action  in  so  dis- 
posing of  it  would  have  tended  to  shock  the  confidence 
of  the  husband,  had  he  been  living,  it  would  not  change 
the  terms  of  his  grant  in  the  instrument  which  gave 
her  title.  Plaintiff's  petition  stated  no  cause  of  action, 
and  the  action  of  the  trial  court  was  right. 

Let  the  judgment  be  affirmed.  All  concur ;  Bond, 
J.,  in  the  result,  and  Woodson,  C.  J.,  in  a  separate 
opinion. 

WOODSON,  C.  J.  (concurring).— Upon  the  argu- 
ment of  this  case  I  had  grave  doubts  as  to  the  cor- 
rectness of  the  conclusions  reached  by  the  learned  trial 
court,  but  after  a  careful  investigation  of  the  authori- 
ties relied  upon  by  counsel  for  each  party,  I  have 
reached  the  conclusion  that  the  trial  court  properly  dis- 
posed of  the  case. 

There  is  one  question  Mr.  Schnurmacher,  counsel 
for  defendants,  asked  during  oral  argument,  that  can- 
not, in  my  opinion,  be  intelligently  answered,  except  in 
favor  of  the  maintenance  of  the  will;  which  was  sub- 
stantially as  follows :  Why  should  Mr.  Lemp  have  dis- 
posed of  his  entire  estate  without  having  made  provi- 
sion for  his  wife,  in  whom  he  had  implicit  confidence. 
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as  is  incontrovertibly  shown  by  the  will  itself,  making 
her  the  executrix  thereof,  without  bond,  and  with  the 
power  to  dispose  of  the  same  as  she  deemed  best? 

Mrs.  Lemp,  like  most  good  women,  evidently  was 
a  power  of  strength  in  the  assistance  of  her  husband 
in  the  accumulation  of  this  vast  estate,  worth  more 
than  ten  million  dollars — the  result  of  their  joint  labor. 

Would  a  man  of  ordinary  intelligence,  with  due 
regard  for  his  helpmate,  the  wife  of  his  bosom,  inten- 
tionally and  cold-bloodedly  disinherit  her  under  these 
circumstances,  and  at  the  same  time  bestow  upon  her 
the  unlimited  power  to  dispose  of  this  vast  estate  as 
she  deemed  proper?  The  answer,  it  seems  to  me, 
should  be :  Unquestionably  no.  And  this  answer  can- 
not be  intelligently  refuted  by  the  suggestion  of  counsel 
that  the  fees  due  her  under  the  law,  for  administrating 
the  estate,  would  be  a  princely  fortune  of  themselves, 
and  would  forever  keep  the  wolf  from  her  door. 

That  may  be  true,  and  doubtless  is  true,  yet  that 
fortune  would  not  come  from  the  fund  of  their  joint 
labors,  but  as  compensation  for  her  services  to  be  ren- 
dered in  the  administration  of  tiie  estate,  in  the  same 
sense  that  any  stranger  would  be  entitled  to  fees  for 
similar  services.  Such  compensation  is  in  no  sense  a 
bequest  under  a  will.  Moreover,  Mrs.  Lemp  was  quite 
an  elderly  lady,  and  suppose,  as  an  incident  thereto 
she  should  have  become  incapacitated  to  administer 
the  estate,  then  where  would  her  fortune  have  been! 
It  does  not  require  a  wise  man  to  see  the  fallacy  of 
such  an  argument.  It  is  based  upon  the  same  ground 
that  people  count  chickens  before  they  are  hatched  and 
dispose  of  them  before  they  are  fryers.  In  other  words, 
** There  is  many  a  slip  between  the  cup  and  the  lip.'' 

But  upon  the  contrary,  according  to  the  plain  lan- 
guage of  the  will,  Mrs.  Lemp  was  amply  provided  for, 
and  that,  too,  with  no  contingency  attached  or  doubt 
lurking  in  the  use  of  ambiguous  words. 
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The  only  doubt  shadowing  the  entire  will  is  that  a 
man  of  the  great  intellect  and  almost  unlimited  busi- 
ness capacity,  as  the  record  in  this  case  shows  Mr. 
Lemp  to  have  possessed,  should  have  given  to  his  wife 
the  power  to  disinherit  a  grandchild,  when  the  means 
were  ample  for  all. 

The  books  are  full  of  cases  where  men,  and  strong 
men  too,  have  disinherited  not  only  their  grandchil- 
dren, but  the  children  of  their  own  blood  and  flesh. 
Whether  or  not  the  doctrine  announced  in  those  cases 
is  wise  and  conducive  to  good  government  is  not  a  mat- 
ter addressed  to  the  judiciary,  but  is  clearly  embraced 
within  the  prerogative  of  the  Legislature.  This  court 
can  no  more  invade  the  field  of  the  Legislature  than 
can  the  Legislature  invade  the  province  of  the  judici- 
ary. The  judiciary  should  declare  the  laws  as  they 
exist  and  not  enact  them.  If  we  apply  this  well-known 
rule  of  judicial  procedure,  nothing  remains  for  this 
court  to  do,  except  to  give  full  force  and  effect  to  the 
will,  as  did  the  circuit  court. 

For  the  reasons  here  expressed,  as  well  as  those 
stated  in  the  opinion  by  my  learned  associate,  I  fully 
concur  in  his  opinion. 


GEORGE  C.  ORCHARD,  Appellant,  v.  WRIGHT- 
DALTON-BELL-ANCHOR  STORE  COMPANY 
and  MOLUE  KNIGHT. 

Division  One,  April  1,  1915. 

1.  WIDOW'S  PERSONAL  ESTATE:  Child's  Share:  In  Spite  of 
Will.  A  devise  of  real  estate  by  a  husband  to  his  widow  does 
not  preclude  her  from  claiming  her  share  in  his  personal  estate 
equal  to  a  child's  part  given  her  absolutely  by  section  349» 
Revised  Statutes  1909;  and  no  election  to  take  under  the  will, 
nor  any  renunciation  thereof,  by  her,  is  necessary  to  authorize 
her  to  claim  that  share  under  that  statute.  Where  the  law 
gives  a  widow  absolutely  a  certain  share  in  her  husband's 
estate  at  his  death,  he  cannot  deprive  her  of  it  by  will,  and  it 
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in  such  case  the  law  does  not  say  that  she  must  within  a  certain 
time  make  a  formal  renouncement  of  the  will,  she  need  not  do 
so,  but  may  simply  ignore  the  will,  and  claim  what  the  law 
gives  her.     [Following  Egger  v.  Egger,  225  Mo.  1.  c.  141.] 


:  Share  in  Leasehold:  Ejectment.    Where  testator  by  his 

will  devised  his  real  and  personal  estate  to  his  widow  and  two 
children  in  equal  proportions,  a  leasehold  for  twenty  years 
held  by  him,  being  personal  property,  passed,  upon  his-  death 
and  a  settlement  of  his  estate  undisposed  of,  to  his  said  widow 
and  children,  as  distributees,  and  a  conveyance  of  said  leasehold 
by  the  widow  to  plaintiff  conveyed  to  said  assignee  the  title  of 
one  of  the  three  Joint  owners.  [Following  Orchard  v.  Store 
Co.,  225  Mo.  414.] 


3.  :  ;  :   Against  Lessee  of  Void  Lease.    One 

cannot  question  a  title  given  by  himself,  or  hold  possession  of 
.  land  In  the  face  of  his  own  deed.  So  that,  the  assignee  of  said 
lessee,  having  succeeded  to  the  one-third  interest  which  vested 
In  the  widow  at  the  close  of  the  administration,  is  entitled  to 
recover  possession  of  the  leasehold  property  In  ejectment  against 
the  same  lessor  and  the  lessee  of  a  subsequent  void  lease, 
and  neither  can  wholly  defeat  the  action  on  the  sole  ground 
that  the  two  children,  who,  with  plaintiff,  are  the  only  right- 
ful claimants  under  the  original  lease,  are  not  made  parties; 
but  the  said  children  should  be  made  plaintiffs. 

peal  from  St.  Louis  County  Circuit  Court. — Hon. 
John  W.  McElhinney,  Judge. 

EVERSED  AND  REMANDED. 

Lew  R.  Thomason  and  James  Orchard  for  appel- 
lant. 

(1)  A  leasehold  estate,  whether  it  be  for  twenty 
or  for  any  other  number  of  years,  is  personal  property. 
Orchard  v.  Store  Co.,  225  Mo.  414.  (2)  The  devise 
of  real  estate  by  the  deceased  husband  to  the  widow, 
does  not  preclude  her  from  sharing  in  the  personal 
estate  of  her  deceased  husband  of  which  he  dies  intes- 
tate ;  and  no  election  or  renunciation  of  the  will  is  nec- 
essary. B.  S.  1909,  sec.  349 ;  Hayden  v.  Hayden,  23  Mo. 
398;  Haniphan  v.  Long,  70  Mo.  App.  352;  Buford  v. 
McCune,  49  Mo.  546;  Martin  v.  Norris,  91  Mo.  465; 
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Brown  v.  Tucker,  135  Mo.  App.  598 ;  Sparks  v.  Dorrell, 
151  Mo.  App.  173;  Eggers  v.  Eggers,  225  Mo.  116; 
Zook  V.  Welty,  156  Mo.  App.  712.  (3)  The  defendant 
MoUie  Knight  (nee  Kraemer),  having  executed  and  de- 
livered a  valid  lease  to  the  premises  in  controversy,  to 
Antonio  Saracini,  which  was  in  full  force  and  effect, 
her  subsequent  attempted  lease  of  the  same  premises, 
to  her  codefendant  herein,  is  void  and  of  no  effect. 
Steel  V.  Culver,  158  Mo.  138.  (4)  The  contract  en- 
tered into  by  the  plaintiff  Orchard  with  the  defendant 
store  company  on  July  19,  1901,  and  the  possession 
of  the  store  company  under  said  contract,  whether  con- 
strued as  a  lease  in  praesenti  or  as  an  agreement  to 
lease  in  future  creates  the  relation  of  landlord  and  ten- 
ant, and  the  store  company  as  the  tenant  of  the  plain- 
tiff either  for  a  term  of  years  or  at  will,  cannot  dispute 
the  plaintiff's  title.  The  contract  fixes  the  date  of  the 
commencement  of  the  term,  the  expiration  of  the  term, 
the  amount  of  the  rent,  and  gives  the  right  of  imme- 
diate possession.  Where  the  contract  leaves  nothing 
to  be  done,  it  passes  a  present  estate.  Johnson  v.  Ins. 
Co.,  46  Conn.  92;  Coin  v.  Feiner,  16  N.  Y.  S.  203;  Crow 
V.  Hildrith,  39  Cal.  618;  Shoe  Co.  v.  Gorman,  50  Mo. 
App.  642.  A  tenant  at  will,  equally  with  a  tenant  from 
year  to  year,  is  estopped  and  precluded  from  denying 
his  landlord's  title.  Town  v.  Butterfield,  97  Mass.  105; 
Coburn  v.  Palmer,  8  Cush.  (Mass.)  124;  Cobb  v.  Ar- 
nold, 8  Mete.  398;  Moore  v.  Beasley,  3  Ohio,  294.  (4) 
An  action  of  ejectment  may  be  maintained  for  the  re- 
covery of  the  possession  of  the  premises  in  all  cases, 
where  the  plaintiff  is  legally  entitled  to  the  possession 
thereof.  R.  S.  1909,  sec.  2382;  Evans  v.  Kunze,  128 
Mo.  670.  (5)  The  application  of  the  principle  that 
plaintiff  in  ejectment  must  recover  upon  the  strength 
of  his  own  title,  and  not  the  weakness  of  the  title  of 
his  adversary,  is  not  to  be  understood  as  requiring  the 
plaintiff  to  make  out  a  perfect  title;  but  it  only  re- 
quires that  the  plaintiff  shall  exhibit  such  title  or  right 
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to  possession  as  will  put  the  defendant  to  the  proof  of 
a  title  or  right  superior  to  that  of  a  mere  naked  pos- 
session. Hartley  v.  Farrell,  9  Fla.  373 ;  Burt  v.  Pan- 
jaud,  99  U.  S.  180 ;  Matney  v.  Graham,  59  Mo.  190;  Mor- 
fleet  V.  Russell,  64  Mo.  176;  Duncan  v.  Able,  99  Mo. 
188;  Rogers  v.  Mays,  84  Mo.  520. 

E.  R.  Lentz  and  Nagel  &  Kirby  for  respondents. 

(1)  This  case  has  been  once  before  in  this  court 
and  practically  every  question  now  presented  has  been 
passed  upon  and  the  law  declared  thereon  by  this  court, 
and  in  the  retrial  in  the  court  below,  the  ruling  of  this 
court  has  been  strictly  followed.  The  decision  of  this 
court  on  the  former  appeal  is  the  law  of  this  case  upon 
all  questions  which  were  there  passed  upon.  Orchard 
V.  Store  Co.,  225  Mo.  414;  Chambers  v.  Smith,  30  Mo. 
156;  Bank  v.  Taylor,  62  Mo.  338;  Keith  v.  Keith,  97 
Mo.  223;  Com.  Co.  v.  Bank,  35  Mo.  App.  472;  Wayne 
V.  Railroad,  35  Mo.  App.  567 ;  Railroad  v.  Bridge  Co., 
215  Mo.  286;  Merriwether  v.  Knapp  &  Co.,  224  Mo. 
617.  (2)  So  far  as  plaintiff  *s  right  to  recover  against 
the  Store  Company  is  concerned,  the  only  question  left 
open  by  the  former  decision  in  this  case,  was  the  ques- 
tion of  fact  whether  the  leasehold  here  in  controversy 
was  the  same  leasehold  as  that  which  was  devised -^^ 
Michael  Saracini,  by  the  will  of  his  brother,  Antonio, 
or  whether  Antonio  Saracini  died  intestate  as  to  the 
leasehold  in  controversy.  Since  the  fact  that  he  died 
intestate  as  to  the  leasehold  is  admitted  in  the  record 
and  proved  by  uncontradicted  facts  this  court  has  al- 
ready held  that  plaintiff  had  and  has  no  title,  and  can- 
not recover.  Orchard  v.  Store  Co.,  225  Mo.  464.  After 
the  case  was  reversed  and  remanded,  the  plaintiff  filed 
an  amended  replication  to  the  answer  of  the  defendant, 
the  Wright-Dalton-Bell-Anchor  Store  Company,  in 
which  it  was  admitted  that  Antonio  Saracini  died  in- 
testate as  to  the  leasehold  in  question.    They  also  in- 
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troduced  Michael  Saracini  as  a  witness,  who  testified 
that  his  brother  held  two  leases  from  MoUie  Kraemer; 
that  he  (Michael)  was  in  possession  of  one  of  those 
leases,  which  is  not  in  controversy  here,  and  that  the 
other  of  the  said  leases  is  the  one  in  controversy.  The 
trial  court  found  as  a  fact  that  Antonio  Saracini  died 
in  ..state  as  to  the  leasehold  in  question.  Consequently 
the  former  decision  of  this  court  is  res  ad  judicata  upon 
every  question  here  presented,  and  precludes  plaintiff 
from  recovering.  (3)  The  will  of  Antonio  Saracini  de- 
vises lands  to  his  widow  and  makes  no  provision  that 
this  devise  is  to  be  in  addition  to  her  dower  interest. 
The  statute  provides  that  if  any  testator  shall  by  will 
pass  any  real  estate  to  his  wife,  such  devise  shall  be 
in  lieu  of  dower,  out  of.  the  real  estate  of  her  husband 
whereof  he  died  seized,  or  in  which  he  had  an  interest 
at  the  time  of  his  death,  unless  the  testator  by  his  will 
otherwise  declared.  R.  S.  1909,  sec.  360 ;  Kaes  v.  Gross, 
92  Mo.  647;  Schorr  v.  Etling,  124  Mo.  42;  Doherty  v. 
Barnes,  64  Mo.  159.  This  court  has  already  held  in 
this  case  that  the  leasehold  in  question  was  an  interest 
in  the  land  covered  thereby,  and  the  widow's  right  to 
dower  therein  was  barred  by  the  will  which  devised 
other  real  estate  to  her.  Orchard  v.  Store  Co.,  225  Mo. 
405.  (4)  The  statute  further  provides  that  in  the  case 
mentioned  in  section  360  the  wife  shall  not  be  endowed 
in  real  estate  whereof  her  husband  died  seized,  or  in 
which  he  had  an  interest  at  the  time  of  his  death,  un- 
less she  shall  by  writing  duly  executed  and  acknowl- 
edged, as  in  cases  of  deeds  for  land,  and  filed  in  the 
oflSce  of  the  court  in  which  the  will  is  proved  and  re- 
corded, within  twelve  months  after  the  proof  of  the 
will,  not  accept  the  provisions  made  for  her  by  said 
will.  R.  S.  1909,  sec.  361.  There  is  no  pretense  here 
{hat  any  such  renunciation  of  dower  was  ever  made, 
and  by  the  very  terms  of  this  statute  the  widow  is  not 
endowed  of  this  leasehold,  and  this  court  has  already 
so  held.    Orchard  v.  Store  Co.,  225  Mo.  465.     (5)    In 
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ejectment  the  plaintiff  can  only  recover  npon  the 
strength  of  his  own  title,  and  not  upon  the  weaknesp 
of  the  title  of  the  defendant.  McVey  v.  Carr,  159  Mo- 
651;  Prior  v.  Scott,  87  Mo.  308;  Dunn  v.  Miller,  75  Mo. 
272;  Bledsoe  v.  Simms,  53  Mo.  308. 

STATEMENT. 

Respondent,  Mollie  Knight,  formerly  Kraemer,  on 
the  12th  of  March,  1898,  executed  a  twenty-year  lease 
on  a  certain  parcel  of  ground  in  Poplar  Bluff,  Missouri, 
of  which  she  was  the  owner  in  fee,  to  Antonio  Saracini 
at  a  rental  of  ten  dollars  per  month.  The  lessee  took 
possession  and  held  the  premises  until  his  death,  Au- 
gust, 1900,  leaving  a  wife  and  two  children,  to  whom 
he  devised  his  personal  and  real  estate  in  equal  parts, 
after  bequeathing  his  cash  on  hand,  stock,  implements, 
etc.,  to  his  wife,  whom  he  made  the  executrix  of  his 
will  without  bond,  and  who  qualified  and  entered  upon 
her  duties  as  such,  and  in  September,  1900,  filed  an  in- 
ventory including  the  aforesaid  leasehold. 

On  the  12th  of  April,  1901,  she  conveyed  her  inter- 
est in  said  leasehold  to  George  C.  Orchard  (plaintiff) 
and  thereupon  two  tenants  of  a  building  on  the  prem- 
ises attorned  to  Orchitrd.  On  the  3rd  day  of  May,  1901, 
Mollie  Knight  brought  unlawful  detainer  against  Or- 
chard and  his  two  tenants,  claiming  that  the  leasehold 
had  been  forfeited  for  non-payment  of  the  taxes,  which 
under  the  terms  of  the  lease  were  a  part  of  the  rent 
reserved.  This  cause  was  determined  against  the  right 
to  forfeit,  for  the  reasons  given  by  the  St.  Louis  Court 
of  Appeals  in  Knight  v.  Orchard,  92  Mo.  App.  466. 

Pending  this  suit,  and  prior  to  its  final  disposi- 
tion, Mollie  Knight  leased  the  premises  to  the  Store 
Company,  which  is  joined  as  a  defendant  with  herself 
in  the  present  action  of  ejectment  brought  by  George  C. 
Orchard.  This  case  was  also  heard  on  a  former  ap- 
peal to  this  court,  which  may  be  examined  for  a  full 
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statement  of  facts  and  rulings  on  the  questions  then 
presented.  That  was  an  appeal  by  the  present  plain- 
tiff against  the  present  defendants  and  was  reversed 
and  remanded,  after  the  court  had  passed  upon  all  the 
questions  and  their  ramifications  presented  by  the  rec- 
ord, because  of  the  failure  of  appellant  to  present  a 
''definite  theory' '  of  his  rights,  or  those  of  the  widow 
under  whom  he  claimed,  and  in  view  of  the  uncertainty 
as  to  whether  the  leasehold  in  suit  was  the  one  referred 
to  in  the  will  of  Saracini.  Wherefore,  the  court  ordered 
a  retrial  in  conformity  with  the  views  expressed  in  that 
opinion.    [Orchard  v.  Store  Co.,  225  Mo.  414-466.] 

Upon  the  questions  thus  relegated,  the  case  has 
been  retried,  after  an  amendment  of  the  pleadings  and 
the  presentation  of  evidence  tending  to  show  that  the 
leasehold  involved  in  this  action  was  not  mentioned  in 
the  will  of  Saracini,  and  after  a  change  of  venue  to 
St.  Louis  county  has  resulted  in  a  judgment  against 
the  plaintiff,  from  which  he  has  again  duly  appealed 
to  this  court. 

OPINION. 

BOND,  J.  (After  stating  the  facts  as  above.)— On 
the  first  appeal  of  this  case,  this  court  decided,  among 
other  things,  that  the  leasehold  in  question  was  not 
devised  by  Saracini  to  his  wife  and  two  children  under 
the  terms  of  his  will  giving  them  equal  parts  of  all  his 
**real  estate,"  since  it  did  not  have  that  character,  but 
was  only  personal  estate,  despite  the  statutes  provid- 
ing that  leaseholds  of  such  duration  (twenty  years  or 
more)  should  be  assigned  for  dower  in  the  same  man- 
ner as  real  estate.  [225  Mo.  1.  c.  456.]  The  court  pred- 
icated that  conclusion  upon  the  fact  that  the  statute  did 
not  alter  the  essential  nature  of  such  leaseholds  as  per- 
sonal property,  given  to  them  by  the  common  law,  and 
hence  they  would  not  pass  under  a  devise  confined  by 
its  terms  to  real  estate. 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  561 

Orchard  v.  Store  Co. 

Applying  this  ruling  to  the  title  set  np  by  plailitiff 
under  the  conveyance  to  him  of  the  leasehold  by  the 
widow  of  the  original  lessee,  and  it  is  evident  that  it  ac- 
quired no  support  from  any  devise  to  her  by  her  hus- 
band. Appellant  concedes  this  and  further  that  his 
grantor,  Mrs.  Saracini,  had  no  title  to  the  leasehold  as 
doweress  of  the  real  estate  of  her  husband.  But  he  in- 
sists that  she  and  her  two  children  were  joint  ownera 
as  distributees  of  the  leasehold,  and  that  the  convey- 
ance to  him  thereof  carried  her  undivided  one-third  in- 
terest therein,  and  cites  in  support  of  that  position,  the 
following  section  of  the  statute  (R.  S.  1909,  sec.  349) : 
**When  the  husband  or  wife  shall  die,  leaving  a  child 
or  children  or  other  descendants,  the  widow  or  widower 
shall  be  entitled  absolutely  to  a  share  in  the  personal 
estate  belonging  to  the  husband  or  wife  at  the  time  of 
his  or  her  death,  equal  to  the  share  of  a  child  of  such 
deceased  husband  or  wife.'^ 

Appellant  maintains  that  since  the  leasehold  in 
question  was  merely  personal  property,  the  widow  of 
Saracini,  upon  his  death,  became  entitled  thereto  con- 
jointly with  her  two  children  under  the  statute  abso- 
lutely, and  hence  her  failure  to  renounce  the  will  which 
devised  certain  real  estate  to  herself  and  her  two  chil- 
dren did  not  deprive  her  of  the  rights  and  interest  in 
the  leasehold  bestowed  by  the  above  quoted  statute. 
This  position  of  appellant  is  sustained  by  the  follow- 
ing language  of  Judge  Vatjjant,  speaking  for  this  di- 
vision : 

''Where  the  law  gives  a  widow  absolutely  a  cer- 
tain share  in  her  husband's  estate  at  his  death,  he  can- 
not deprive  her  of  it  by  his  will,  and  if  in  such  case  the 
law  does  not  say  that  she  must  make  within  a  certain 
time  a  formal  renouncement  of  the  will  she  need  not 
do  so  but  may  simply  ignore  it  and  claim  what  the  law 
gives  her.  There  are  certain  sections  of  the  statute  re- 
lating to  the  widow's  share  in  her  deceased  husband's 
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estate,  as  pointed  out  in  the  brief  of  appellants,  that 
put  on  her  the  duty  of  election,  but  section  2937  (E.  S. 
1909,  sec.  349)  under  which  this  widow  is  now  claiming 
a  share  equal  to  a  child 's  share,  is  not  one  of  them ;  the 
law  gives  her  that  share  absolutely  and  unless  she  has 
bargained  it  away  or  is  estopped  to  assert  it  she  is  en- 
titled to  it  now."    [Egger  v.  Egger,  225  Mo.  1.  c.  141.] 

Accepting  this  authority,  it  will  be  seen  that  the 
plaintiflf  in  this  action  of  ejectment  has  acquired  at 
most  only  the  title  of  one  of  the  three  joint  owners  of 
the  leasehold.  The  two  children  who  took  one-third 
each  of  that  asset  at  the  death  of  their  father  are 
neither  parties  to  this  suit,  nor  represented  here  in 
any  way. 

The  situation  of  the  case  as  to  the  two  defendants, 
the  Store  Company  and  MoUie  Knight,  is  that  one  of 
them,  MoUie  Knight,  is  the  original  lessor  of  a  valid 
lease  of  the  property  yet  unexpired  and  is  setting  up 
some  claim  against  the  explicit  terms  of  her  own  grant. 
The  other  defendant,  the  Store  Company,  claims  only 
under  a  second  lease  made  by  MoUie  Knight  contrary 
to  the  terms  of  her  former  outstanding  lease,  which  has 
neither  been  forfeited  nor  surrendered.  The  attitude 
of  these  two  defendants  was  fully  discussed  upon  the 
former  appeal.  After  examining  the  contention  then 
made  that  MoUie  Knight  had  reacquired  title  to  the 
leasehold  from  the  fact  of  an  alleged  sale  thereof  dur- 
ing the  course  of  administration  and  a  conveyance  to 
her  by  the  purchaser  at  such  sale,  the  court  said  that 
the  sale  in  question  was  shown  by  the  record  to  be  void 
and  open  to  collateral  attack.    [225  Mo.  1.  c.  461.] 

And  the  court  further  held  that  MoUie  Knight 
was  shown  by  the  record  to  have  made  the  second  lease 
to  her  co-defendant  prior  to  the  illegal  sale  of  the  lease- 
hold by  Saracini's  administrator,  and  hence  it  was 
**  evident  that  this  second  lease  was  not  made  in  re- 
liance" upon  the  administrator's  sale.  [225  Mo.  1.  c. 
462.] 
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From  these  rulings  on  the  former  appeal,  it  neces- 
sarily follows  that  neither  of  the  defendants  has  any 
legal  right  or  claim  to  the  leasehold  sought  to  be  re- 
covered in  this  action.  [225  Mo.  1.  c.  458.]  The  learned 
counsel  for  respondent  admit  that  under  the  present 
record  no  right  or  interest  could  be  shown  in  either 
defendant  other  than  a  bare  possession  by  the  ''Store 
Company"  on  the  day  of  suit,  but  insist  that  the  right 
to  possession  is  legally  vested  in  ''strangers"  to  this 
action.  This  contention  is  correct  as  to  two-thirds  of 
the  ownership  of  the  leasehold  which  descended  to  the 
children  of  Saracini  after  the  closure  of  the  administra- 
tion of  his  estate  leaving  that  asset  undisposed  of.  It 
is  not  correct  as  to  the  present  plaintiff,  for  if  the  writ- 
len  conveyanoe  to  him  by  the  widow  was  validly  exe- 
cuted, he  has  succeeded  to  the  one-third  interest  which 
became  vested  in  her  at  the  same  time. 

For  some  reason  the  present  action  seemed  to  have 
been  prosecuted  in  total  disregard  of  the  rights  of  the 
two  children  of  Saracini,  or  their  representatives.  We 
think  the  ends  of  justice  will  be  subserved  by  a  re- 
versal and  remanding  of  this  case  to  the  end  that  all  the 
owners  of  the  leasehold  may  be  made  parties  plaintiff. 
When  that  is  done  no  difficulty  will  be  experienced  in 
establishing  their  rights  to  the  leasehold  in  question. 
They  will  not  be  required  to  deraign  title  further  than 
the  common  ancestor,  Mollie  Knight,  and  neither  she 
nor  her  assignee  (the  Store  Company)  will  be  allowed 
to  defend  against  the  valid  conveyance  made  by  her 
to  Antonio  Saracini,  for  "it  requires  no  citation  of 
authority  to  show  that  a  man  cannot  question  a  title 
given  by  himself  or  hold  possession  of  the  land  in  the 
face  of  his  own  deed."  [Steele  v.  Culver,  158  Mo.  1.  c. 
138.] 

The  judgment  herein  is  reversed  and  the  cause  re- 
manded to  be  proceeded  with  in  conformity  to  this 
opinion.    All  concur. 
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W.  C.  KEATON,  Appellant,  v.  PAUL  HAMILTON 

et  al. 

Divialon  One,  April  1,  1915. 

1.  COUNTY  LINE:  Judicial  Notice.  The  court  should  take  judicial 
notice  that  all  that  part  of  section  7  in  township  24  of  range 
13  lying  west  of  Little  river  was  in  1869  in  Stoddard  county. 
By  whatever  name  Whitewater,  made  the  boundary  between 
New  Madrid  and  Stoddard  counties  in  that  vicinity,  is  now 
known,  somewhere  along  its  course  it  becomes  Little  river,  and 
was  the  river  by  which  the  boundary  line  between  the  two 
counties  was  fixed  by  the  Act  of  1868,  until  it  was  changed 
by  the  Act  of  1872,  by  which  the  county  line  was  removed  to 
the  west  line  of  said  section  7. 

2.  SWAMP  LANDS:  Ringer  Patents:  County  Warrants  as  Con- 
sideration: Estoppel.  The  various  decisions- of  this  court  hold- 
ing the  Eltzroth  patents  of  certain  swamp  and  overflowed 
lands  in  Stoddard  county  to  be  valid  and  to  have  conveyed  the 
legal  title  to  the  grantee,  have  now  become  a  rule  of  property; 
and  the  execution  by  the  said  Eltzroth,  special  commissioner, 
of  the  patent  of  1869  to  Lewis  M.  Ringer,  for  which  the  county 
received  in  payment  warrants  worth  to  it  their  face  value  and 
equal  to  the  consideration  expressed,  being  within  the  powers 
of  the  county,  and  the  instrument  showing  upon  its  face  that 
the  power  was  well  executed,  the  county,  by  retaining  the  con- 
sideration for  thirty  years  thereafter  and  by  failing  to  dis- 
turb the  status,  ratified  the  transaction,  and  is  estopped  to  ques- 
tion the  grant;  and  no  one  claiming  adversely  to  the  said 
Ringer  or  his  grantees  will  be  permitted  to  assert  any  equity 
in  the  county. 

3.  TAX  DEED:  Suit  Against  Record  Owner  by  initials.  Where 
the  title  stood  upon  the  record  in  the  name  of  Lewis  M. 
iRinger,  and  notice  was  given  by  publication  to  and  judgment 
by  default  was  rendered  against  L.  M.  Ringer,  a  sheriff's  deed, 
made  in  pursuance  to  said  judgment,  conveying  the  title  and 
interests  of  L.  M.  Ringer,  did  not  convey  the  title  of  Lewis  M. 
Ringer. 


:  Three- Year  Limitation:  Application.    The  act  of  March 

30,  1872,  Laws  1872,  p.  130,  providing  that  an  action  to  avoid 
or  defeat  a  sale  or  conveyance  of  land  for  taxes  must  be  brought 
within  three  years,  has  no  application  to  a  sherifF's  deed  made 
under  the  Act  of  April  22,  1877,  relating  to  the  collection  of 
delinquent  taxes. 
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5.  LIMITATION:  Thirty-Year  Statute:  Lawful  Possession  for  One 
Year.  Section  1884,  Revised  Statutes  1909,  requires  that  in 
order  for  It  to  constitute  a  bar  the  land  shall  have  been  in  the 
lawful  possession  of  the  person  claiming  adversely  to  the  legal 
title  for  one  year  prior  to  the  bringing  of  the  action;  and  in 
order  that  such  claimant  may  interpose  that  statute  as  a  de- 
fense, it  is  necessary  for  him  to  show  there  was  some  condi- 
tion that  the  law  will  construe  as  possession,  either  actual 
or  constructive.  Actual  possession  for  seven  months  prior  to 
bringing  the  action  is  not  a  sufllcient  defense.  Nor  will  the 
possession  and  cultivation  of  forty  or  fifty  acres  in  another 
section,  between  which  and  the  land  in  suit  there  intervenes 
an  unfenced  square  mile  of  swamp  and  woods,  although  des- 
cribed in  the  claimant's  invalid  deed,  nor  will  the  selling  of 
some  timber  ofF  the  unfenced  land  in  suit  or  the  pasturing  of 
cattle  thereon,  support  the  running  of  the  statute  or  authorize 
the  presumption  of  notice  to  the  true  owner  that  his  possession 
was  interrupted  or  his  title  in  danger. 

6.  LACHES:  Adverse  Possession.  The  doctrine  of  laches  is  not 
applicable  to  a  suit  to  quiet  title  to  land,  where  the  whole 
question  relating  to  the  loss  of  the  legal  title  is  dependent  upon 
the  non-payment  of  taxes  and  lawful  possession  for  one  year 
under  the  thirty-year  limitation  statute. 

7.  CONVEYANCE:  Under  Seal:  Scroll.  A  recital  in  the  testi- 
monium clause  that  the  deed  is  given  under  the  hand  and 
seal  of  the  maker  is  a  sufficient  showing  that  the  instrument  was 
sealed,  whether  or  not  its  record  shows  a  seal  was  actually 
attached. 

Appeal  from  Stoddard  Circuit  Court.— J?ow.  W.  S.  C. 
Walker,  Judge. 

Reversed  and  remanded. 

Brewer  &  Riley  for  appellant 

(1)  The  court  will  take  judicial  knowledge  that 
the  land  in  question  was  on  the  6th  day  of  May,  1869, 
in  Stoddard  county.  Woods  ex  rel.  v.  Henry,  55  Mo. 
563;  Parker  v.  Burston,  172  Mo.  87;  17  Am.  &  Eng. 
Ency.  Law  (2  Ed.),  pp.  912-3 ;  State  v.  Pennington,  124 
Mo.  321;  1  Greenleaf  on  Evidence  (6  Ed.),  p.  10.  (2) 
The  land  in  question  being  in  Stoddard  county  on  the 
6th  day  of  May,  1869,  and  at  that  time  belonging  to 
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Stoddard  county  and  being  on  that  day  conveyed  to 
Lewis  M.  Einger,  the  change  of  the  county  boundary 
between  New  Madrid  and  Stoddard  counties  in  1872, 
putting  this  land  in  New  Madrid  county,  a  patent  from 
the  State  of  Missouri  to  New  Madrid  county  and  a 
patent  from  the  county  to  John  H.  Himmelberger,  un- 
der which  defendant  claims,  conveyed  no  title,  and  did 
not  aflfect  the  title  acquired  by  said  Lewis  M.  Ringer 
under  the  said  patent  issued  on  May  6,  1869.  And  it 
makes  no  diflference  that  the  said  patent  to  the  said 
Ringer  was  not  after  the  change  of  said  boundary  line 
filed  for  record  in  the  office  of  the  recorder  of  deeds  in 
New  Madrid  county.  Mosher  y.  Bacon,  229  Mo.  338. 
(3)  The  judgment  against  L.  M.  Ringer  for  taxes  and 
the  deed  issued  thereunder  were  void  and  conveyed 
no  title,  for  the  reason  the  patent. issued  on  May  6, 
1869,  by  Stoddard  county  to  Lewis  M.  Ringer  and  not 
to  L.  M.  Ringer.  Shuck  v.  Moore,  232  Mo.  656.  (4) 
The  defense  of  laches  is  not  available  to  the  defend- 
ants. Hayes  v.  Schall,  229  Mo.  124;  Bales  v.  Perry, 
51  Mo.  449;  Kingman  v.  Graham,  51  Wis.  232;  Mayo 
V.  Cartwright,  30  Ark.  407;  Throckmorton  v.  Spence, 
121  Mo.  50;  Dameron  v.  Jamison,  143  Mo.  491.  (5) 
The  possession  of  land  in  section  19,  which  is  about 
one  mile  from  the  land  in  question,  is  not  possession  of 
the  land  in  question,  so  as  to  make  the  thirty-year  Stat- 
ute of  Limitations  or  any  other  statute  applicable. 
Shultz  V.  Lindle,  30  Mo.  309 ;  Leeper  v.  Baker,  68  Mo. 
403.  (6)  The  thirty  year  Statute  of  Limitations  will 
not  avail  the  defendant  in  this  case  for  the  reason  that 
there  was  no  one  year's  possession  of  the  land  in  ques- 
tion next  before  the  filing  of  this  suit  and  the  suit  in 
ejectment  by  the  plaintiff  herein  against  George 
Church,  the  tenant  of  the  defendants.  .  Fairbanks  v. 
Long,  91  Mo.  632;  Campbell  v.  Greer,  209  Mo.  215.  (7) 
The  three-year  Statute  of  Limitations,  Sec.  11506a,  R. 
S.  1909,  has  no  application  to  this  suit,  for  the  reason 
that  the  land  in  question  was  not  sold  for  taxes  under 
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the  revenue  laws  of  1872,  but  under  the  present  law. 
Williams  v.  Sands,  251  Mo.  165;  Blodget  v.  Shaffer,  94 
Mo.  672;  Bartlett  v.  Kander,  97  Mo.  361;  Allen  v.  De- 
Groodt,  98  Mo.  162;  Bird  v.  Sellers,  122  Mo.  32;  Vas- 
tine  V.  Land  &  Ln.  Co.,  135  Mo.  150.  (8)  The  title  to 
the  land  in  question  is  what  is  known  as  the  **  Ringer 
title  ^'  which  said  title  has  been  held  by  this  court  to 
be  a  valid  title.  Simpson  v.  Stoddard  County,  173  Mo. 
421.  (9)  The  patent  issued  to  Lewis  M.  Ringer  by 
Alfred  Eltzroth,  Commissioner,  dated  May  6, 1869,  be- 
ing valid  on  its  face  and  having  been  recorded  in  the 
deed  records  of  Stoddard  county,  on  May  10, 1869,  and 
the  plaintiff  having  acquired  by  deed  the  interest  con- 
veyed to  said  Ringer  by  said  patent,  could  be  attacked 
only  by  a  suit  filed  for  that  purpose  either  by  the  county 
of  Stoddard  while  said  land  remained  in  said  county  or 
by  New  Madrid  county  after  said  land  was  by  the  Act 
of  1872  put  in  New  Madrid  county.  Brinkerhoff  v. 
Juden,  255  Mo.  698. 

Wammack  <&  Welborn  for  respondents. 

(1)  The  title  to  the  land  in  controversy  was  in 
New  Madrid  county  on  the  6th  day  of  May,  1869.  (2) 
The  purported  patent  signed  by  Alfred  Eltzroth  is  void 
because  the  orders  upon  which  it  is  based  are  void. 
Bayliss  v.  Gibbs,  251  Mo.  492;  Brinkerhoff  v.  Juden, 
255  Mo.  698;  Railroad  v.  Hatton,  102  Mo.  55;  Wheeler 
V.  Land  Co.,  193  Mo.  279 ;  Senter  v.  Lumber  Co.,  255 
Mo.  590.  (3)  This  case  is  clearly  distinguishable  from 
the  cases  of  Simpson  v.  Stoddard  County  and  Brinker- 
hoff V.  Juden  for  the  following  reasons :  (a)  The  Eltz- 
roth patent  offered  in  evidence  is  not  suflScient  on  its 
face  to  convey  title,  because  it  is  not  under  the  seal  of 
the  commissioner,  (b)  Said  patent  has  never  ap- 
peared of  record  in  the  land  records  of  New  Madrid 
county,  (c)  In  this  case  the  persons  attempting  to  hold 
title  under  this  patent  are  themselves  the  ones  who 


Digitized  by 


Google 


568        SUPREME  COURT  OF  MISSOURI, 

Keaton  y.  Hamilton. 

have  been  guilty  of  laches,  and  who  have  never  paid 
any  taxes  on  this  land,  (d)  Said  purported  convey- 
ance is  not  in  anywise  benefited  by  the  curative  act  of 
1901.  (4)  Respondents'  title  is  good  under  the  thirty- 
year  Statute  of  Limitations.  Nail  v.  Conover,  223  Mo. 
477;  Collins  v.  Pease,  146  Mo.  140;  Farris  v.  Bayliss, 
122  Mo.  123. 

BROWN,  C— Suit  instituted  in  the  circuit  court 
for  New  Madrid  county,  July  13,  1910,  by  petition  to 
ascertain  and  determine  the  title  to  all  that  part  of 
section  seven  of  township  twenty-four  of  range  thir- 
teen lying  west  of  Little  river  in  New  Madrid  county. 
The  petition  included  Paul  Hamilton,  Albert  M.  Wiles, 
William  P.  Richards,  the  respondents  in  this  appeal,  as 
defendants.  It  stated  that  the  land  was  wild  and  un- 
cultivated, and  not  in  the  actual  possession  of  any  one. 
The  cause  was  transferred  by  change  of  venue  to  the 
circuit  court  for  Stoddard  county,  where  it  was  tried 
without  a  jury  during  the  March  term,  and  on  April  27, 
1911,  and  at  the  September  term  the  court  entered  its 
judgment  declaring  the  title  to  be  in  said  defendants, 
from  which  plaintiff  took  this  appeal. 

The  first  paragraph  of  the  answer  is  as  follows : 

**Come  now  the  defendants  in  the  above  entitled 
cause,  leave  of  court  first  having  been  obtained,  and  for 
answer  to  plaintiff's  petition  herein  deny  each  and 
every  allegation  therein  contained  except  claiming  to 
be  the  owner  of  the  lands  involved,  and  pray  judg- 
ment." 

It  then  proceeds  in  separate  paragraphs  and  as  dis- 
tinct defenses  to  claim  title  as  follows :  First,  by  ad- 
verse possession  under  color  and  claim  of  title  for 
more  than  ten  years;  second,  by  the  lapse  of  thirty 
years  without  payment  of  taxes  and  adverse  posses- 
sion for  one  year  as  provided  in  section  1884,  Revised 
Statutes  1909 ;  third,  estoppel  by  laches  in  failing  to  pay 
taxes  for  more  than  thirty  years,  while  defendants 
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have  paid  taxes  for  *'maiiy  years,  ^'  and  drained  and 
made  other  valuable  improvements  on  said  land; 
fourth,  under  a  sheriff's  sale  for  taxes  by  the  sheriff 
of  New  Madrid  county,  and  the  lapse  of  more  than 
three  years  since  its  execution  until  the  bringing  of  this 
suit. 

The  land  is  a  part  of  the  swamp  and  overflowed 
lands  granted  by  the  United  States  to  the  State  of  Mis- 
souri by  the  Act  of  Congress  approved  September  28, 
1850,  and  by  the  State  of  Missouri  to  Stoddard  county 
by  act  of  the  General  Assembly  approved  February 
23, 1853.    [Laws  1853,  p.  108.] 

Plaintiff  introduced  in  evidence  an  order  of  the 
county  court  for  Stoddard  county  appointing  Alfred 
Eltzroth  a  special  commissioner  to  make  certain  pat- 
ents, as  follows: 

**  Whereas  an  order  of  compromise  has  this  day 
been  made  by  this  court  with  Lewis  M.  Einger  and 
others  who  purchased  swamp  lands  at  the  sale  made 
by  the  sheriff  of  Stoddard  county,  Missouri,  at  the  Sep- 
tember term  A.  D.  1868  of  the  circuit  court  of  said 
county,  on  a  judgment  and  execution  in  favor  of  Lewis 
M.  Ringer  and  against  said  county,  now,  therefore,  in 
order  to  carry  out  the  provisions  of  said  order  of  com- 
promise in  good  faith,  it  is  ordered  by  the  court  that 
Alfred  Eltzroth  be  and  he  is  hereby  made,  constituted 
and  appointed  special  commissioner  for  and  on  behalf 
of  said  county  of  Stoddard,  to  make,  execute,  acknowl- 
edge and  deliver  to  said  parties  mentioned  in  said  or- 
der of  compromise,  letters-patent  for  the  lands  al- 
luded to  in  said  order  according  to  the  provisions  there- 
in set  forth.'' 

Also  a  patent  duly  acknowledged  as  follows : 

**  State  of  Missouri,  County  of  Stoddard,  ss. 

**  To  all  to  whom  these  presents  shall  come— Greet- 
ing: Whereas  Lewis  M.  Ringer  of  Stoddard  county. 
State  of  Missouri,  made  full  payment  to  the  said  county 
of  Stoddard  for  the  following  described  lands:     All 
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west  of  river  of  section  7,  township  24,  range  13-125 
acres.  [Here  follows  a  description  of  other  lands.] 
Containing  in  the  aggregate  one  thousand  three  hun- 
dred and  thirty-one  and  25/100  (1331.25)  acres  accord- 
ing to  the  official  plat  of  the  survey  of  said  lands  re- 
turned to  the  General  Land  Office  by  the  Surveyor- 
General,  which  said  tracts  have  been  purchased  by  the 
said  Lewis  M.  Einger.  Now,  Know  Ye,  that  the  said 
county  of  Stoddard,  in  consideration  of  the  premises 
and  in  conformity  with  the  laws  of  said  State  of  Mis- 
souri in  such  cases  made  and  provided,  have  Given, 
Granted,  Bargained,  Sold  and  Conveyed  and  by  these 
presents  do  Give,  Grant,  Bargain,  Sell  and  Convey  unto 
the  said  Lewis  M.  Ringer  and  to  his  heirs  and  assigns 
forever  the  above  described  lands  granted  by  the  Gov- 
ernment of  the  United  States  to  the  State  of  Missouri 
and  by  said  State  of  Missouri  to  said  county  of  Stod- 
dard. To  Have  and  to  Hold  the  above-described  Lands 
with  all  the  rights,  privileges,  immunities  and  appur- 
tenances thereto  belonging  unto  the  said  Lewis  M. 
Ringer  and  to  his  heirs  and  assigns  forever. 

*^In  Testimony  Whereof,  I,  Alfred  Eltzroth,  Spe- 
cial Commissioner,  duly  appointed  by  the  county  court 
of  said  Stoddard  county  to  sell  and  dispose  of  the  above 
described  lands  belonging  to  the  said  county  of  Stod- 
dard for  and  in  behalf  of  said  county  have  caused  these 
letters  to  be  made  patent.  Given  under  my  hand  and 
seal  as  commissioner  aforesaid  at  Bloomfield  in  said 
county,  this  6th  day  of  May,  1869. 

'^Alfred  Elzboth, 
** Special  Commissioner.'* 

Also  quitclaim  deed  dated  June  28,  1909,  from  the 
widow  and  heirs  of  Lewis  M.  Ringer,  who  died  in  Spo- 
kane, Washington,  in  March  of  the  same  year,  to  plain- 
tiflf.  Also  a  quitclaim  deed  dated  April  6,  1909,  from 
P.  W.  Kimball  and  W.  A.  Harvey  to  plaintiff. 

The  defendants  introduced  patent  dated  August 
24,  1875,  from  the  State  of  Missouri  to  New  Madrid 
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county,  granting  the  lands  in  question;  and  also  a  pat- 
ent dated  May  25,  1899,  from  New  Madrid  county  to 
John  H.  Hinunelberger,  conveying  the  same  land.  Also 
deed  from  Himmelberger  and  wife  to  Chas.  M.  Smith, 
dated  June  21,  1900.  Also  deed  from  Chas.  M.  Smith 
and  wife  to  Eichard  T.  Allison  dated  December  27, 
1902,  and  a  deed  from  Ora  Allison  and  others,  trustees 
under  the  will  of  Richard  T.  Allison,  deceased,  dated 
December  6, 1906,  conveying  this,  with  a  large  quantity 
of  other  land  (aggregating  eleven  hundred  and  fifty 
acres)  in  sections  eighteen,,  nineteen  and  twenty  in  the 
same  township  and  range,  to  the  defendant  Paul  M. 
Hamilton ;  also  deed  from  the  widow  of  Allison  dated 
December  1, 1906,  purporting  to  convey  the  same  land 
to  the  same  grantee ;  also  deeds  from  defendant  Hamil- 
ton and  wife  dated  December  4,  1906,  to  defendants 
Wiles  and  Richards  conveying  to  each  an  undivided 
fifth  of  all  the  lands  last  described. 

Defendants  next  offered  a  deed  from  the  sheriff  of 
New  Madrid  county  to  Charles  M.  Smith  dated  June 
5,  1890,  purporting  to  convey  the  interest  of  ''L.  M. 
Ringer''  in  the  same  lands  in  suit  under  a  judgment 
for  taxes  rendered  September  20,  1889,  in  the  circuit 
court  of  New  Madrid  county,  for  delinquent  taxes  of 
1884-1887  in  the  amount  of  $9.35,  and  costs  amounting 
to  $15.70.  The  record  of  this  suit  was  in  evidence 
showing  that  the  judgment  was  rendered  by  default 
against  L.  M.  Ringer,  in  a  suit  naming  the  defendant 
by  the  same  initials  only,  and  that  notice  was  given  of 
the  suit  by  publication  only,  in  the  same  name. 

The  defendants  also  introduced  the  order  of  the 
county  court  of  Stoddard  county  made  at  a  special  term 
held  in  April,  1869,  appointing  Eltzroth  special  com- 
missioner to  execute  and  deliver  for  and  on  behalf  of 
said  county  the  patent  in  evidence  and  others  grow- 
ing out  of  the  same  transaction.  This  order  is  the  same 
that  was  before  the  court  in  Simpson  v.  Stoddard 
County,  173  Mo.  421,  and  is  fully  set  forth  in  the  opin- 
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ion  in  that  case.  It  is  therefore  unnecessary  to  incum- 
ber this  opinion  with  a  copy. 

Ringer  removed  from  Stoddard  county  to  Eugene 
City,  Oregon,  in  1869,  where  he  lived  two  years.  He 
then  went  back  to  Stoddard  county  and  remained  about 
one  year.  In  the  summer  of  1875  he  moved  with  hia 
family  to  Whitman  county,  Washington,  where  he  con- 
tinued to  reside  up  to  the  time  of  his  death.  While 
he  lived  in  Stoddard  county  he  was  sheriff  three  terms. 
Neither  he  nor  any  one  claiming  under  or  through  him, 
unless  it  may  be  said  that  these  defendants  so  claim, 
ever  paid  any  taxes  on  this  property  from  the  time  he 
left  the  State,  so  far  as  is  shown  by  the  evidence,  and 
it  is  affirmatively  stated  in  the  testimony  of  Mr.  Smith, 
the  purchaser  at  the  tax  sale,  that  he  had  the  books 
examined  covering  fifteen  years  before  that  time  and 
found  the  taxes  that  had  accrued  during  all  that  period 
unpaid.  The  taxes  from  and  including  1884  were  re- 
covered in  the  judgment  under  which  he  purchased, 
leaving  previous  taxes  unpaid.  Mr.  Smith  paid  the 
taxes  accruing  subsequently  to  those  sued  for,  to  and 
including  1902,  when  he  sold  the  land ;  and  there  is  no 
question  as  to  their  subsequent  payment  by  those  claim- 
ing through  him- 

In  1905  and  1906  a  drainage  district  was  organ- 
ized, including  about  thirty-six  acres  of  this  land  south 
of  the  railroad,  and  in  1909  ditches  had  been  dug 
which  drained  the  water  from  it.  Before  this  the 
water  had  stood  on  it  in  winter  from  one  to  two  feet 
deep.  In  December,  1909,  the  defendants  made  a  con- 
tract for  clearing  about  thirty-six  acres  so  drained 
for  ten  dollars  per  acre,  and  it  was  subsequently  cleared 
and  fenced  and  a  six-room  house  and  log  barn  built  on 
it.  In  1907  Mr.  Hamilton  sold  about  $350  wortii  of 
timber,  a  part  of  which  was  taken  from  this  land.  This 
he  states  was  the  last  timber  he  sold.  He  also  used  it 
for  pasture  in  connection  with  the  other  land,  but  the 
record  is  entirely  silent  as  to  the  dates  or  extent  to 
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which  this  was  done.  The  whole  tract  seems  to  have 
been  timber  land. 

At  the  time  Mr.  Smith  bought  the  land  there  was 
a  tract  of  forty  or  fifty  acres  fenced  and  in  cultivation 
in  section  nineteen,  which  is  still  an  independent  clear- 
ing occupied  by  tenants  who  have  raised  crops  there 
continuously.  No  use  was  made  of  the  other  land  in 
connection  with  this. 

The  plaintiff  bought  the  land  for  cash  from  the 
Einger  heirs,  paying  them  seventy-five  dollars  for  the 
one  hundred  and  twenty-five  acre  tract  in  controversy. 

In  rebuttal  the  plaintiff  introduced  in  evidence  a 
petition  in  ejectment  filed  June  23,  1910,  in  a  cause 
wherein  he  is  plaintiff  and  George  Church,  who  is  ad- 
mitted to  have  been  the  tenant  in  possession,  is  defend- 
ant. 

The  court  refused  the  request  of  plaintiff  to  de- 
clare the  law  to  be  that  laches  constituted  no  defense 
to  the  plaintiff's  action,  or  that  neither  the  plaintiff 
nor  those  under  whom  he  claims  are  or  were  guilty 
of  laches.  It  did  declare,  however,  as  follows:  (1) 
That  the  land  in  question  was,  on  the  sixth  day  of  May, 
1869,  in  the  county  of  Stoddard;  and  that  it  was  the 
duty  of  the  court  to  take  judicial  notice  of  that  fact. 
(2)  That  the  Ringer  patent  conveyed  to  him  the  land 
in  question.  (3)  That  the  ten-year  Statute  of  Limi- 
tation did  not  bar  the  action.  (4)  That  the  patent  of 
the  State  to  New  Madrid  county  did  not  convey  the 
title.  (5)  That  the  patent  to  Himmelberger  conveyed 
no  title  to  him.  (6)  That  the  sheriff's  deed  for  taxes 
to  Smith  and  Matthews  was  void.  There  was  no  dec- 
laration referring  to  the  thirty-year  limitation. 

I.    We  agree  with  the  trial  court  that  it  was  its 

duty  to  take  judicial  notice  that  the  land  in  question 

was  in  Stoddard  county  at  the  time  of  the  execution  of 

the  Eltzroth  patent  to  Ringer.  The  Act 

?'*^."^^.';:1"!.-         of  March  24,  1868,  defining  the  bound- 

Judlcial  Notice. 

ary  line  between  New  Madrid  and  Stod- 
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dard  counties  describes  that  portion  of  it  extending 
southerly  from  the  point  where  the  north  line  of  sec- 
tion thirty-four,  township  twenty-six  of  range  four- 
teen extended  west  reaches  the  Whitewater  river  as 
running  ''down  the  middle  of  the  main  channel  there- 
of until  it  strikes  the  middle  of  township  twenty- 
three/'  The  Whitewater,  which  flows  southerly  to  the 
northeast  corner  of  Stoddard  county,  becomes  at  some 
point  along  the  east  line  of  the  county  north  of  the 
land  in  question,  Little  river.  Now,  when  or  where  the 
transformation  takes  place  the  writer  does  not  know, 
but  it  is  unquestionably  the  same  stream  whatever  may 
be  its  name,  and  it  awaited  many  years  the  suggestion 
of  respondents  that  the  Legislature,  in  calling  it  the 
Whitewater,  had  obliterated  the  boundary  line  between 
Stoddard  and  New  Madrid  counties.  *  Being  the  same, 
by  whatever  name  it  is  described,  it  follows  necessarily 
that  any  portion  of  section  seven  in  township  twenty- 
four  of  range  thirteen  which  lies  west  of  it  was,  from 
the  time  of  the  passage  of  the  Act  of  1868  until  it  was 
changed  by  the  Act  of  1872  removing  the  county  line 
to  the  west  line  of  the  same  section,  in  Stoddard  coun- 
ty. 

II.  One  of  these  Eltzroth  patents  in  the  same 
form,  depending  upon  the  same  authority  for  its  exe- 
cution, and  standing  upon  the  same  record  of  the  Stod- 
dard County  Court  and  the  same  facts  for  support, 
was  before  us  for  adjudication  in 
Eltzroth  Patents        Simpson  V.    Stoddaxd   County,   and 

to  Lewis  M.  Ringer,      tj.  ,,  Oi.    jj      j    /i         x_ 

Himmelberger  v.  Stoddard  County, 
173  Mo.  421.  In  that  cage  we  held,  as  had  been  ruled 
by  us  in  Pool  v.  Brown,  98  Mo.  675,  that  under  the  Act 
of  March  10,  1869,  *4n  relation  to  swamp  and  over- 
flowed lands''  (Laws  1869,  p.  66),  the  county  court  had 
power  to  sell  such  lands  at  private  sale  at  prices  less 
than  $1.25  per  acre ;  that  the  only  instrument  relating 
to  the  sale  of  this  land  that  was  entitled  to  a  place  upon 
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the  land  records  of  Stoddard  county  was  the  one  that 
evidenced  the  sale  of  the  land,  that  is  to  say  the  Eltz- 
roth  patent,  for  which  the  county  received  $13,500  in 
warrants  worth  to  it  the  face  value.  The  execution  of 
this  grant  being  within  the  powers  of  the  county,  and 
the  instrument  showing  upon  its  face  that  the  power 
was  well  executed,  it  might  and  did,  under  the  circum- 
stances of  that  case,  by  retaining  the  consideration  for 
thirty  years,  and  failing  to  disturb  the  status,  ratify 
the  transaction,  and  was  estopped  from  questioning  its 
grant 

It  is  unnecessary  to  review  the  elaborate  reasoning 
of  that  case,  for  it  has  been  followed,  and  its  doctrine, 
so  far  as  applicable  to  this  case,  approved  in  Senter  v. 
Lumber  Company,  255  Mo.  590,  592,  593;  Brinkerhoff 
V.  Juden,  255  Mo.  698,  720-21;  Wilson  v.  Drainage  Dis- 
trict, 257  Mo.  266,  290 ;  and  in  Bryan  v.  McCaskill,  de- 
cided in  this  Division  at  the  present  term,  in  which 
the  same  instrument  was  the  subject  of  our  considera- 
tion. These  decisions  have  become  a  rule  of  property 
upon  which  those  interested  in  the  same  and  similar 
transactions  have  a  right  to  depend.  The  malign  ele- 
ment of  fraud,  which  avoids  all  grants  and  contracts, 
at  law  as  well  as  in  equity,  is  conspicuously  absent  from 
this  case.  The  object  for  which  these  lands  were 
granted  by  the  Act  of  Congress  of  September  28,  1850, 
was  apparently  a  visionary  one  under  the  conditions 
then  existing  in  this  State.  Their  reclamation  would 
necessarily  cost  immense  sums,  which  it  was  impossi- 
ble to  appropriate  out  of  the  general  revenues  of  the 
counties  interested,  and  immense  tracts  of  government 
land  ready  for  the  plow  and  axe  were  open  in  the  west- 
em  States  and  territories  to  private  acquisition.  Upon 
the  enactment  by  Congress  of  the  Homestead  Law 
these  became  the  goal  of  the  home-seeker.  The  popula- 
tion of  the  counties  containing  the  most  of  these  swamp 
and  overflowed  lands  was  sparse  and  poor.  This  rec- 
ord illustrates  that  it  was  impossible  to  give  them 
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away  so  as  to  realize  for  the  public,  revenue  at  the 
rate  of  even  the  fraction  of  a  cent  per  acre  at  which 
it  was  sought  to  tax  thenu  Even  those  who  had  been 
so  rash  and  hopeful  as  to  acquire  them  for  a  consid- 
eration, had  joined,  like  Ringer,  in  the  bread-quest  to 
the  more  promising  fields  of  the  far  West.  It  was  un- 
der these  circumstances  that  the  State  entirely  aban- 
doned its  trust  for  their  reclamation  as  hopeless,  and 
devoted  whatever  might  be  realized  from  their  sale  to 
other  public  purposes.  Some  of  them  were  so  selected 
that  they  were  then,  or  afterward  became,  readily  sale- 
able, and  contributed  materially  to  the  educational  fund 
of  the  counties  in  which  they  were  situated.  Other 
tracts,  like  the  lands  in  question,  lay  buried  under  a 
foot  or  two  of  water  for  a  half  century,  awaiting  the 
growth  in  wealth  and  practical  science  which  should 
make  them  available  for  the  sustenance  of  the  people. 
During  this  time  the  forests  of  the  country  were  de- 
pleted by  fire  and  axe,  and  much  of  this  land,  like  the 
tract  we  are  considering,  became  more  or  less  avail- 
able for  timber,  and  people  entered  upon  it  and  paid 
taxes  for  the  purpose  of  cutting  and  selling  that  prod- 
uct. In  this  particular  instance  matters  have  now  pro- 
gressed so  far  that  the  means  have  been  found  to  enter 
upon  a  real  scheme  of  reclamation,  and  thirty-six  acres 
of  this  tract  has  been  drained  of  its  water  and  placed 
in  cultivation,  and  the  question  is  now  presented 
whether  those  who  paid  the  first  consideration  are,  by 
law,  entitled  to  the  net  profits.  We  have  no  doubt  that 
the  officers  of  the  county  have  acted  honestly,  and,  in 
their  opinion,  for  the  best  interests  of  the  people,  in 
each  step  they  have  taken  to  make  these  lands  useful. 
In  doing  this  they  have  caused  the  legal  title  to  be  con- 
veyed to  Ringer,  who  did  not  live  to  see  the  accom- 
plishment of  his  dream,  by  a  patent  foimded  upon  a 
consideration  which  we  will  not  only  presume  but  be- 
lieve to  have  been  the  best  price  which  could  have  been 
obtained  at  the  time,  and  which  the  county  has  elected 
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to  keep,  rather  than  to  proceed  in  equity  to  have  the 
patent  set  aside  on  account  of  any  alleged  misuse  of 
their  powers  by  the  officers  charged  with  its  interests. 
So  far  as  anything  appearing  in  this  suit  goes,  they 
are  still  of  the  same  mind,  and  we  will  not  disturb  it 
for  them.  The  title  to  this  tract  remains  in  Ringer,  his 
heirs  and  their  grantees,  unless  something  subsequent 
to  his  patent  has  occurred  to  divest  it. 

rn.    The  deed  from  the  sheriff  of  New  Madrid 
county  to  Charles  M.  Smith  dated  June  5, 1890,  offered 
for  that  purpose,  has  no  foundation  on  which  to  stand. 
It  purports  to  convey  the  interest  of 
7*^.  ?*®1'^  **L.  M.  Ringer''  agai'ast  whom,  in 

'"'*'"•  •'  ^""'^-  that  name,  L  judgment  for  ddin- 
quent  taxes  recited  in  it  was  rendered  on  September 
20, 1889,  by  default.  The  only  notice  of  the  institution 
of  the  suit  was  directed  to  the  defendant  by  the  same 
name,  while  the  title  stood  upon  the  record  in  the 
name  of  Lewis  M.  Ringer,  to  whom  it  had  been  con- 
veyed by  the  Eltzroth  patent.  That  the  sheriff's  deed 
was  ineffective  to  convey  the  title  of  Lewis  M.  Ringer 
has  been  too  often  decided  by  this  court  to  be  now  dis- 
turbed. The  curious  upon  the  subject  are  referred  to 
Stevenson  v.  Brown,  ante,  p.  182,  decided  at  the  present 
term,  in  which  the  leading  cases  are  collected. 

IV.  The  defendants  mildly  suggest  that  this  deed 
has  been  aided  by  the  operation  of  the  three-year  lim- 
itation provided  in  section  221  of  the  act  approved 
March  30,  1872,  **  concerning  the  assessment  and  col- 
lection of  the  revenue."  [Laws  1872,  p.  130.]  It  is 
as  follows :    *' Any  suit  or  proceed- 

Thre°Y.1;r  Umiftion.  J,"?  against  the  tax  purchaser,  his 
heirs  or  assigns,  for  the  recovery  of 
lands  sold  for  taxes,  or  to  defeat  or  avoid  a  sale  or  con- 
veyance of  lands  for  taxes  (except  in  cases  where  the 
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taxes  have  been  paid  or  the  land  was  not  subject  to 
taxation,  or  has  been  redeemed  as  provided  by  law) 
shall  be  commenced  within  three  years  from  the  time 
of  recording  the  tax  deed,  and  not  thereafter.'*  They 
do  not  rely  on  adverse  possession,  but  simply  on  the 
recording  of  the  sheriff's  deed  made  in  pursuance  of 
an  execution  sale  upon  a  judgment  for  taxes  under  the 
act  relating  to  the  collection  of  delinquent  taxes  ap- 
proved April  12, 1877.  In  Stevenson  v.  Brown,  supra, 
Gbaves,  J.,  speaking  for  this  court,  said  that  this  sec- 
tion seems  to  have  had  a  checkered  career,  and  that  the 
learned  counsel  seemed  to  have  reached  the  conclusion 
that  there  was  no  merit  in  the  claim  under  it,  and  that 
having  abandoned  their  own  offspring  it  was  not  for 
the  court  to  nurture  it  into  life.  In  Bird  v.  Sellers,  122 
Mo.  23,  we  held  that  the  section  was  still  in  force  with 
respect  to  deeds  executed  under  the  Revenue  Law  of 
1872,  but  approved  our  decision  in  Blodgett  v.  Schaffer, 
94  Mo.  652,  that  it  had  no  application  to  a  sheriff's 
deed  under  the  act  of  1877,  like  the  one  now  before 
us.  This  latter  proposition  is  founded  on  the  plain 
and  unambiguous  terms  of  the  statute  and  has  been 
firmly  established  by  the  repeated  decisions  of  this 
court  [Bartlett  v.  Kauder,  97  Mo.  356;  Burkham  v. 
Manewal,  195  Mo.  500.] 

V.  The  respondents  claim  title  under  the  provi- 
sions of  section  1884,  Revised  Statutes  1909,  prescrib- 
ing the  limitation  of  thirty-one  years  for  the  bringing 
of  any  action  to  recover  the  land.  It  is  possible  that 
this  poiat  owes  much  of  its  force  to  the  persuasive  in- 
sistence of  respondents  that 
Thirty-Year  Limitation:      great  injustice  would  result  to 

Lawful  Postettion  for         „      __     •'..^  _ 

One  Year.  Mr.  Hamilton,  who  came  to  our 

State  on  the  wave  of  reclamation 
in  1906  and  purchased  these  lands,  by  postponing  the 
reward  of  his  enterprise  to  one  whose  faith  had  budded 
too  soon  to  avoid  the  frost.  We  are,  however,  relieved 
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from  much  embarrassment  in  this  respect  by  the  fact 
that  it  is  our  duty  to  enforce  the  law,  which,  in  the  end, 
as  we  are  taught  to  believe,  distributes  justice  more 
evenly  and  impartially  than  caprice. 

The  section  mentioned  requires  that,  in  order  to 
perfect  its  bar,  the  land  should  have  been  in  the  lawful 
possession  of  the  person  claiming  adversely  to  the  legal 
title  for  one  year,  during  all  of  which  the  claimant  may 
bring  his  action.  The  question  is,  therefore,  whether 
the  respondents  had  been  in  possession  of  the  land  for 
one  whole  year  prior  to  the  13th  day  of  July,  1910.  It 
is  admitted  that  they  took  actual  possession  at  the  time 
or  soon  after  they  contracted  for  the  clearing  of  the 
land,  in  December,  1909,  so  that  it  is  necessary  for  them 
to  show  there  was  some  condition  that  the  law  will  con- 
strue as  possession,  that  is  to  say,  constructive  posses- 
sion before  that  time.  The  respondents  have  attempted 
to  sustain  this  burden  by  showing  that  at  sometime  be- 
fore they  acquired  this  tract  of  1150  acres,  there  was  a 
clearing  of  forty  or  fifty  acres  in  section  nineteen  which 
was  fenced  and  presumably  in  cultivation.  Whether 
this  was  done  before  or  after  the  land  came  under  a 
single  ownership  in  Mr.  Allison  in  1902  does  not  ap- 
pear, and  is  not  important.  Nor  does  it  appear  who 
made  the  clearing.  Section  eighteen,  a  square  mile  of 
woods  and  swamps,  intervened  between  section  nineteen 
and  section  seven.  During  the  ownership  of  respond- 
ents this  old  clearing  has  been  occupied  and  cultivated 
by  a  tenant  of  theirs,  but  there  is  no  evidence  that  his 
control  or  operations  have  ever  extended  outside  the 
limits  of  his  field.  Nor  does  it  appear  that  any  use 
was  ever  made  of  the  land  in  question  by  the  respond- 
ents except  to  sell  some  timber  used  in  building  a  barge 
in  1907,  and  to  pasture  some  cattle.  How  much  of  this 
timber  was  cut  from  the  land  in  question,  if  any,  and 
what  cattle  have  been  in  that  part  of  the  woods  does 
not  appear.  It  does  appear,  however,  that  the  whole 
tract  was  unenclosed  timber  lands.    That  these  facts 
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are  entirely  insufficient  to  constitute  such  possession  as 
will  support  the  running  of  the  Statutes  of  Limitation 
is  too  well  settled  upon  principle  to  be  questioned  and 
upon  authority  to  be  ove^th^o^vn.  Nor  do  they  consti- 
tute such  possession  as  would  authorize  the  presump- 
tion of  notice  to  the  true  owner  that  his  possession 
was  interrupted  or  his  title  in  danger.  [Lumber  Co. 
V.  MoCabe,  220  Mo.  154,  183;  Nye  v.  Alfter,  127  Mo. 
529 ;  Pharis  v.  Jones,  122  Mo.  125 ;  Carter  v.  Homback, 
139  Mo.  238.] 

Nor  does  the  fact  of  the  existence  and  cultivation 
of  the  field  in  section  nineteen  tend  to  transform  the 
acts  mentioned  into  acts  of  ownership  extending  the 
possession  of  this  field  over  the  entire  tract  purchased 
by  Hamilton  in  1906.  There  is  no  evidence  that  the 
clearing  was  made  by  any  one  under  any  title  including 
the  land  in  controversy.  This  plaintiff  is  claiming  no 
title  whatever  to  the  land  upon  which  it  is  situated. 
Nor  does  his  deed  include  it,  but  only  includes  the  tract 
in  section  seven.  We  cannot  express  ourselves  more 
clearly  on  this  question  than  by  the  use  of  the  language 
of  the  Supreme  Court  of  Michigan  in  Turner  v.  Steph- 
enson, 72  Mich.  409,  411.    It  said: 

**We  cannot  see  how  a  man,  by  simply  occupying 
his  own  land,  the  title  to  which  is  not  disputed,  can 
acquire  title  to  another's  land,  simply  because  the  deed 
to  the  land  he  occupies  covers  adjoining  land,  which 
he  neither  owns  nor  occupies.  If  so,  then  the  mere 
recording  of  a  deed  would  amount  constructively  to 
actual  possession.  The  plaintiff  in  this  case,  or  any 
other  person,  is  not  bound  to  suppose  that  a  man  oc- 
cupying adjoining  land  to  his  own  is  thereby,  claim- 
ing title  to  or  possession  of  his  premises.'* 

VI.  We  do  not  think  the  doctrine  of  laches  is 
applicable  to  this  case.  The  whole  question  relating 
to  the  loss  of  the  legal  title  by  non-payment  of  taxes 
supplemented  by  adverse  possession  is  covered    by 


Digitized  by 


Google 


VOL.  264,  OCTOBEB  TERM,  1914.  581 

State  to  use  v.  Cochrane. 

the  section  of  the  statute  we  have  con- 
Laches.  sidered  in  the    last  paragraph  and  we 

can  see  no  other  element  of   estoppel  in  this   case. 
[Lumber  Co.  v.  McCabe,  supra,  and  cases  cited.] 

Vn.  Respondents  suggest  that  in  consideration 
of  the  persuasive  equities  with  which  they  are  clothed 
in  this  particular  case,  the  trial  court  should  have  ex- 
cluded the  certified  copy  of  the  record  of  the  Eltz- 
roth  patent,  because  it  does  not  show,  by  any  state- 
ment or  scroll,  that  a  seal  was  attached  to  the  origi- 
nal. It  is  sufficient  to  say  that  the  attestation  of  this 
instrument  states  that  it  is  given  under  the  hand  and 
seed,  as  commissioner,  of  the  special  commissioner. 
It  is  too  late  now  to  disturb  the  numerous  cases  which 
hold  this  to  be  a  sufficient  showing  that  the  instru- 
ment was  sealed. 

For  the  reasons  stated  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded  for  such 
further  action  as  may  be  necessary  to  determine  the 
rights  of  the  respective  parties  upon  the  principles 
here  stated.    Bailey,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of 
Bbown,  C,  is  adopted  as  the  opinion  of  the  court. 
All  the  judges  concur;  Bond,  J.,  in  the  result. 


THE  PEOPLE  OF  THE  STATE  OF  MISSOURI,  to 
the  Use  of  HUBBARD  &  MOFFITT  COMMIS- 
SION COMPANY,  V.  MANNING  W.  COCH- 
RANE et  al.;  UNITED  SURETY  COMPANY, 
Appellant. 

Division  One,  April  1,  1915. 

1.  WAREHOUSEMAN:  Police  Regulation.  The  business  of  stor- 
ing  goods  for  hire  embraces  the  storage  of  all  kinds  of  personal 
property,  and  is  public  or  private,  as  it  may  be  conducted  for 
the  storage  of  the  goods  of  the  general  public,  or  those  of 
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certain  persons;  and  as  it  necessarily  affects  the  puhlic,  its 
regulation  Is  a  proper  exercise  of  the  police  power,  and  its 
superyision  and  control  by  the  lawmaking  bodies  has  become  a 
part  of  the  jurisprudence  of  the  country. 

2.  :  Liability.  Independent  of  statutory  regulation,  a  pri- 
mary obligation  assumed  by  a  warehouseman  at  common  law 
is  to  return  to  the  holder  of  his  receipt  the  goods  called  for  by 
it,  upon  the  payment  of  charges  and  its  surrender  or  cancella- 
tion. For  a  breach  of  that  duty  an  action  ex  contractu  arises 
to  the  depositor  or  his  assignee;  and  for  a  failure  to  exercise 
due  care  to  prevent  loss  or  injury  to  the  goods  stored  (varying 
in  degree  according  to  the  nature  of  the  goods  and  other  attend- 
ing circumstances)  the  warehouseman  is  liable  in  an  action 
ex  delicto. 


:    Bond:   Valid  at  Common   Law.    Whether  or  not  the 

statutes  regulating  the  inspection  of  grain  stored  in  a  public 
warehouse  and  its  business  are  valid,  the  bond  of  a  surety 
company  executed  for  a  premium,  by  which  it  agrees  that  the 
warehouseman  will  ''faithfully  perform  its  duty  as  a  public 
warehouseman,  under  the  laws  of  Missouri"  and  "also  fully 
and  unreservedly  comply  with  the  laws  of  said  State  relating 
...  to  public  warehousemen,"  is  a  valid  and  subsisting 
obligation  at  common  law,  and  for  a  breach  thereof  by  the 
principal,  in  failing  to  deliver  upon  demand  grain  called  for  by 
a  receipt  issued  by  him  to  a  depositor  not  named  in  the  bond, 
the  surety  is  liable  in  damages.  The  bond  is  not  opposed  to 
public  policy,  but  being  voluntary  and  resting  on  a  sufficient 
consideration  is  enforcible  as  a  common-law  obligation. 


:  :    Surety  for  Premium.    A  rigid  observance  of 

contracts  of  indemnity  made  by  corporations  licensed  to  en- 
gage in  that  business  for  profit,  is  compelled.  Such  bonds  being 
given  for  a  gainful  purpose  (a  premium  paid),  their  makers  do 
not  fall  in  the  category  of  sureties  for  accommodation,  who  are 
favorites  of  the  law  and  are  exonerated  in  all  cases  where  a 
strict  construction  of  their  contract  does  not  bring  them  within 
its  provisions.  The  statute  estops  a  duly  licensed  surety  com- 
pany to  deny  its  corporate  power  to  execute  an  indemnifying 
bond  for  profit  or  to  assume  liability  thereunder. 


:   :   :    For  the   Public.    A  warehouseman's 

bond  which  by  its  terms  expresses  an  obligation  on  the  part 
of  a  surety  company  to  indenmify  the  public  against  any  de- 
fault of  its  principal  in  the  performance  of  his  duties  as  a 
warehouseman  (assumed  for  a  premium),  is  a  valid  common-law 
obligation,  and  is  enforcible  by  the  legal  holder  of  its  principal's 
warehouse  receipt,  who  is  entitled  to  sue  for  a  breach  of  the 
bond  made  for  his  benefit,  though  not  named  therein. 
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6.  :  :  Defense  Not  Pleaded.  In  a  suit  on  a  ware- 
houseman's bond,  the  defense  that  the  grain  called  for  by  the 
receipts  is  in  the  warehouse  or  has  disappeared  by  natural 
shrinkage,  is  not  available  unless  pleaded. 

Appeal  from  St.  Louis  City  Circuit  Court.— Hon.  W. 
B.  Homer,  Judge. 

Affirmed. 

Ferriss,  Zumbdlen  &  Ferriss  for  appellant. 

(1)  So  much  of  the  Grain  Inspection  Law  of  1907 
(Laws  1907,  p.  285)  as  authorizes  the  Board  of  Ware- 
house Commissioners  to  establish  State  inspection  and 
weighing  of  grain  where  they  see  fit,  as  defines  and 
establishes  public  warehouses,  and  as  authorizes  the 
inspection  of  grain  not  stored  in  warehouses,  is  uncon- 
stitutional, as  being  a  delegation  of  legislative  power, 
and  therefore  is  void.  Art.  4,  sec.  1,  Missouri  Consti- 
tution; Merchants  Ex.  v.  Knott,  212  Mo.  616.  Other 
provisions  of  said*  Grain  Inspection  Law— including 
sections  7626,  7627,  7628,  7643  and  7653,  providing  for 
license,  bond,  suit,  etc. — ^which  are  dependent  for  their 
meaning  and  effect  upon  those  sections  which  are  un- 
constitutional, share  the  same  fate  and  are  likewise 
void  and  without  effect.  20  Am.  &  Eng.  Ency.  Law,  p. 
570;  State  ex  rel.  v.  Nast,  209  Mo.  732;  Copeland  v. 
St.  Joseph,  126  Mo.  417;  Kirkwood  v.  Highlands  Co., 
94  Mo.  App.  645;  Riccio  v.  Hobokin,  69  K  J.  L.  649; 
Redell  v.  Moores,  63  Neb.  219;  Wadworth  v.  Railroad, 
18  Colo.  600;  Hanson  v.  Krehbill,  68  Kan.  670.  (2) 
Section  1  of  the  Grain  Inspection  Law  of  1907  repealed 
in  express  terms  practically  all  of  the  former  law  on  the 
subject,  i.  e.,  Art.  3,  chap.  117,  R.  S.  1899  (enacted  in 
1893,  vide,  Laws  1893,  p.  180).  This  repeal  was  effec- 
tive even  though  the  remainder  of  the  Law  of  1907  was 
void  for  constitutional  reasons.  Hence,  in  February, 
1909,  there  was  no  valid  law  in  effect .  establishing 
public  warehouses,  requiring  license,  bond,  etc.  Suth- 
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erland  on  Statutory  Construction  (2  Ed.),  sec.  245; 
State  ex  rel.  v.  Wardell,  153  Mo.  319;  Blankenship  v. 
Frisco,  160  Mo.  App.  637;  Equitable  G.  &  T.  Co.  v. 
Donahoe,  3  Del.  191;  Campan  v.  Detroit,  14  Mich.  276; 
Childs  V.  Shower,  18  Iowa,  272.  Even  if  the  repealing 
clause  was  ineffective  (which  we  deny),  the  former  law, 
Laws  1893,  p.  180  (Sec.  7623  et  seq.,  R.  S.  1899)  was 
unconstitutional  and  void  for  the  same  reasons  which 
vitiate  the  Law  of  1907.  Even  if  the  repealing  clause 
of  the  Law  of  1893  was  ineffective  (which  we  deny), 
the  original  Law  of  1889  (Sec.  5607  et  seq.,  R.  S.  1889) 
is  not  applicable  because  the  Exchange  Elevator  was 
not  a  '* public  warehouse''  as  defined  in  said  original 
law.  State  ex  rel.  v.  Smith,  114  Mo.  180.  (3)  The 
bond  executed  by  defendants  in  purported  compliance 
with  a  void  law  and  conditioned  upon  an  observance 
of  such  law  is  meaningless  and  without  legal  consider- 
ation and  iAiposes  no  obligation.  Kirkwood  v.  High- 
lands Co.,  94  Mo.  App.  637 ;  Cobum  v.  Townsend,  103 
Cal.  233;  Shaughnessy  v.  Surety 'Co.,  138  Cal.  543; 
Lumber  Co.  v.  Bibb,  139  Cal.  192;  Montague  Co.  v. 
Farmers,  145  Cal.  205;  Brookman  v.  Hamill,  43  N.  Y. 
554;  Poole  v.  Kermit,  59  N.  Y.  554;  Canel  v.  Scott,  17 
Ind.  514 ;  Byers  v.  State,  20  Ind.  47.  Such  bond  cannot 
be  enforced  as  a  common-law  obligation;  nor  were  these 
suits  brought  on  that  theory.  State  v.  Walker,  1  Mo. 
546;  State  ex  rel.  v.  Eraser,  165  Mo.  242;  Leona  S.  M. 
&  C.  Co.  V.  Roberts,  62  Tex.  615;  State  v:  Caldwell,  124 
Mo.  509;  Oklahoma  ex  rel.  v.  Woodring,  1  L.  R.  A. 
(N.  S.)  848.  (4)  The  Grain  Inspection  Law  is  penal 
in  character  and  where  the  failure  to  deliver  grain  is 
caused  by  ''natural  shortage''  of  the  elevator  due  to 
cleaning  grain,  there  is  no  breach  of  the  bond.  (5)  The 
evidence  that  the  Exchange  Elevator  was  run  by 
Cochrane  Grain  Company  for  their  own  convenience 
and  to  store  their  own  grain  should  have  been  ad- 
mitted. (6)  Assuming  the  Grain  Law  to  be  valid— 
the  receipts  held  by  plaintiffs  representing  grain  stored 


Digitized  by 


Google 


VOL.  264,  OCTOBEB  TERM,  1914.  585 

state  to  use  v.  Cochrane. 

by  Cochrane  Grain  Company  in  their  own  elevator  and 
delivered  to  plaintiffs  simply  as  security  were  not  is- 
sued in  compliance  with  said  law  and  their  dishonor 
constituted  no  breach  of  the  statutory  bond.  Bank  v. 
Bank,  89  Minn.  116;  Sexton  &  Abbott  v.  Graham,  53 
Iowa,  195 ;  Adam  v.  Bank,  2  Fed.  174.  Assuming  that 
the  Grain  Law  is  void,  and  viewing  the  case  as  a  com- 
mon-law transaction,  the  so-called  pledges  to  plaintiffs 
were  never  completed  by  delivery  of  the  things  pledged, 
either  actually  or  constructively.  Conrad  v.  Fisher, 
37  Mo.  App.  352;  Bank  v.  Taylor,  30  L.  R.  A.  (N.  S.) 
552,  172  Fed.  177;  Bank  v.  Wilder,  34  Minn.  149;  Se- 
curity  W.  Co.  v.  Hand,  206  U.  S.  415;  Bank  v.  White- 
head, 39  L.  R.  A.  725. 

Richard  A.  Jones  and  Leahy,  Saunders  <&  Barth 
for  respondent. 

(1)  A  bond,  though  voluntary  and  not  authorized 
by  any  statute,  is  good  as  a  common-law  bond.  All 
bonds,  though  voluntary,  if  they  do  not  contravene 
public  policy  nor  violate  any  statute,  are  valid  and 
binding  on  the  parties  to  them.  United  States  to  use 
V.  Ferguson,  16  Mo.  258;  State  ex  rel.  v.  Horn,  94  Mo. 
162;  Henoch  v.  Chaney,  61  Mo.  129;  LaCrosse  Lbr. 
Co.  V.  Schwartz,  163  Mo.  App.  659;  State  ex  rel.  v. 
Williams,  77  Mo.  467;  State  to  use  v.  Fincke,  66  Mo. 
App.  238;  State  ex  rel.  v.  0 'Gorman,  75  Mo.  378.  (2) 
Appellant  received  value  for  the  execution  of  the  bond 
and  the  principals  in  such  instrument  operated  the 
warehouse  described,  had  grain  therein  inspected  and 
graded  by  the  State  Gl^ain  Inspection  Department,,  is- 
sued warehouse  receipts  thereon,  had  them  registered 
by  such  department  and  transferred  them  for  value, 
all  in  accord  with  such  act  There  is  no  failure  or 
absence  of  consideration  for  the  obligation  in  suit,  and 
even  though  a  portion  or  all  of  the  act  should  be  de- 
clared unconstitutional,  this  cannot  serve  to  release  ap- 


Digitized  by 


Google 


586        SUPBEME  COUBT  OF  MISSOURI, 

State  to  use  v.  Cochrane. 

pellant  from  its  obligation.  Stevens  v.  Morgan,  67 
Neb.  207 ;  Fidelity  &  Guaranty  Co.  v.  Ettenheimer,  70 
Neb.  147;  Daniels  v.  Tearney,  102  U.  S.  415.  (3)  If 
the  whole  grain  inspection  act  had  been  held  unconsti- 
tutional and  it  could  be  assumed  that  there  is  no  law 
in  Missouri  by  which  one  can  be  required  to  take  out 
a  license  to  operate  a  public  warehouse,  still  a  bond 
voluntarily  given  conditioned  that  the  obligee  shall, 
in  connection  with  the  operation  of  a  warehouse  to  be 
conducted  by  him,  conform  to  the  provisions  of  such 
statute  is  valid  aud  will  be  enforced.  Railroad  v. 
Voight,  176  XJ.  S.  505.  (4)  It  may  be  regarded  as  now 
settled  that  a  warehouseman  having  property  of  his 
own  stored  in  his  warehouse,  may  issue  receipts  there- 
for and  pledge  the  property  as  collateral  security  for 
his  own  debt  by  the  delivery  of  such  receipts.  Mill- 
haeiser  v.  Gallago  Mills,  101  Va.  590;  Bank  v.  Hibbard, 
48  Mich.  123;  Bank  v.  Wilder,  34  Minn.  149;  Eggers  v. 
Bank,  40  Minn.  182;  Bank  v.  Bank,  89  Minn.  118; 
Shepardson  v.  Carey,  29  Wis.  44;  Dank  v.  Bums,  82 
Ala.  615;  Broadwell  v.  Hoard,  77  111.  305;  Easton  v. 
Hodges,  18  Fed.  679;  Parshall  v.  Eggert,  54  N.  Y.  18; 
Bank  v.  Elevator  Co.,  9  Kan.  App.  144;  Colebrooke, 
Collateral  Security,  par.  420;  State  to  use  v.  Robb- 
Lawrence  Co.,  17  N.  D.  257.  In  the  case  of  a  public 
warehouse,  the  right  of  a  proprietor  to  issue  warehouse 
receipts  against  his  own  property  contained  therein  is, 
in  the  absence  of  statutory  prohibition,  unquestioned, 
even  as  against  the  right  of  creditors,  for  the  fact 
that  he  is  acting  in  the  capacity  of  warehouseman  puts 
a  creditor  upon  inquiry  as  to  the  quality  of  the  title 
under  which  he  holds  property  contained  in  such  ware- 
house. Bank  v.  Wilder,  34  Minn.  155;  Broadwell  v. 
Howard,  77  111.  305;  R.  S.  1909,  sec.  6687. 

STATEMENT, 

The  petition  in  this  case  alleges  in  substance  that 
the  plaintiff  corporation  is  organized  for  business  pur- 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  587 

State  to  use  v.  Cochrane. 

poses  in  the  city  of  St.  Louis ;  that  the  defendant  Coch- 
rane Grain  Company  is  a  co-partnership,  and  the  de- 
fendant the  United  Surety  Company  is  a  foreign  cor- 
poration, licensed  to  do  the  business  in  the  State  of 
Missouri  of  executing  contracts  of  indemnity  and  bonds 
and  to  become  surety  on  such  obligations ;  that  on  the 
26th  of  February,  the  Cochrane  Company  applied  to 
the  circuit  court  of  the  city  of  St.  Louis  for  a  license 
to  conduct  a  public  elevator  for  the  storage  of  grain, 
known  as  Exchange  Elevator,  which,  application  was 
sustained  upon  the  condition  of  the  execution  of  said 
firm  of  a  bond  with  sufficient  surety.  The  petition  al- 
leges that  thereupon  the  said  Cochrane  Grain  Company 
executed  the  bond  prescribed  by  the  circuit  court,  which 
was  duly  approved  on  the  26th  of  February,  1909. 
Said  bond  was  for  the  sum  of  five  thousand  dollars  and 
conditioned,  to-wit: 

Now,  therefore,  if  said  licensee  shall  faithfully  perform  his 
or  their  duties  as  puJ)lic  ioarehou^eman  or  Moarehousemen,  under 
the  lav)s  of  Missouri,  and  pay,  satisfy  or  perform  any  and  all 
penalties,  found  by  due  course  of  law,  for  the  violation  of  any 
clause  of  the  statute  of  said  State  relating  to  the  inspection  of 
grain  and  to  public  warehousemen,  and  shall  also  fully  and 
unreservedly  comply  with  the  laws  of  said  State  relating  to  the 
inspection  of  grain  and  to  pul)lic  warehousemen,  then  this  obliga- 
tion shall  be  void,  but  otherwise  remain  in  full  force. 

Approved  in  open  court  this  26th  day  of  February,  1909. 

Cochrane  Grain  Co., 

By  Manning  W.  Cochrane,      (Seal) 

Manning  W.  Cochrane,      (Seal) 

Thos.  Cochrane,  (Seal) 

United  Surety  Co.,  (Seal) 

G.  A.  C.  Carr,  Res.  V.-P.,  (Seal) 

John  L.  Moore,  (Seal) 

Res.  Asst.  Sec. 

The  petition  further  alleges  that  the  said  Coch- 
rane Grain  Company  has  been  guilty  of  a  breach  of 
the  above  bond  in  this :  That  in  the  prosecution  of  their 
business  as  public  warehousemen  under  said  license, 
they  made  an  elevator  receipt  in  due  form  for  1070 
bushels  and  forty  pounds  of  number  3  White  Com, 
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thereby  acknowledging  the  receipt  of  said  product  and 
their  obligation  to  deliver  upon  the  due  surrender  of 
said  receipt;  that  said  receipt  in  due  course  of  trade 
was  transferred  to  plaintiff  on  the  18th  of  October, 
1910,  whereby  they  became  entitled  to  demand  the 
grain  represented  by  it ;  that  plaintiffs  have  demanded 
compliance  with  the  terms  of  said  receipt  by  the  sur- 
render to  them  of  the  grain  called  for,  which  defend- 
ants have  refused  to  make,  although  plaintiffs  have 
tendered  the  payment  of  all  charges  for  the  storage  of 
the  product  represented  by  said  receipt,  all  to  the  dam- 
age of  plaintiffs  in  the  sum  of  $513.95.  Wherefore, 
they  prayed  judgment  for  the  penalty  of  said  bond 
to  be  satisfied  upon  payment  of  said  sum  of  $513.95  with 
interest. 

The  second  count  of  the  petition  was  based  upon 
a  similar  receipt  and  the  refusal  of  the  defendant  to 
comply  with  its  terms,  to  the  damage  of  plaintiffs  in 
the  sum  of  $927.67.  Similar  allegations  as  to  the  lia- 
bility of  defendants  are  contained  in  said  count,  and 
judgment  prayed  for  the  amount  of  damages  therein 
specified. 

Manning  W.  Cochrane  filed  a  general  denial.  The 
United  Surety  Company  filed  an  answer,  admitting  that 
a  license  was  granted  to  the  Cochrane  Grain  Company, 
as  alleged  in  the  petition,  admitting  that  it  signed  as 
surety  the  bond  mentioned  and  set  forth  in  said  peti- 
tion, and  further  answered  that  the  license  and  bond 
were  issued  and  made  to  comply  with  the  provisions 
of  the  Grain  Inspection  Law  of  1907  (Laws  1907,  p. 
285) ;  that  sections  7623,  7625  and  7630  of  said  enact- 
ment are  unconstitutional  and  void,  and  all  other  sec- 
tions thereof  depended  on  these  particular  sections  and 
are  likewise  null  and  void.  Wherefore,  at  the  time  said 
license  was  issued  and  said  bond  was  executed,  there 
were  no  valid  statutes  in  Missouri  defining  a  public 
warehouse  for  the  storage  of  grain  or  authorizing  the 
"circuit  court  to  license  a  warehouse  for  the  storage  of 
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grain  for  the  public  or  authorizing  or  requiring  a  bond 
to  be  given  by  persons  desiring  to  conduct  such  grain 
elevator ;  that  there  were  no  valid  laws  or  statutes  in 
force  regulating  the  business  or  creating  any  duties  of 
public  warehousemen,  or  relating  to  the  inspection  of 
grain,  or  authorizing  suit  by  any  persons  holding  ele- 
vator receipts  upon  the  bond  pleaded  in  the  first  count. 
That  for  these  reasons,  the  license  issued  by  the  cir- 
cuit court  to  said  Cochrane  Grain  Company  was  void 
'*  granting  no  rights  to  said  Grain  Company  not  already 
possessed  by  it.*'  Wherefore,  the  bond  signed  by  the 
defendant,  the  United  Surety  Company,  was  without 
consideration  and  void,  and  imposed  no  obligation  up- 
on it.  An  answer  containing  similar  defenses  was  filed 
by  the  United  Surety  Company  to  the  second  count 
of  the  petition.    Issue  was  taken  by  reply. 

On  the  trial  it  was  conceded  that  the  evidence 
tended  to  prove  the  allegations  set  forth  in  plaintiff's 
I)etition.  It  was  further  shown  that  the  United  Surety 
Company  signed  the  bond  in  question  in  consideration 
of  the  promise  or  payment  of  a  premium  therefor  by 
the  Cochrane  Grain  Company.  The  jury  returned  a 
verdict  for  the  amount  of  damages  claimed  in  the 
second  count  of  plaintiffs'  petition.  From  a  judgment 
thereon,  the  defendant  Surety  Company  duly  appealed 
to  this  court  because  of  the  constitutional  questions 
raised  in  the  pleadings. 

OPINION. 

L 

BOND,  J.  (After  stating  the  facts  as  above.)— A 
warehouseman  is  a  person  or  corporation  lawfully  en- 
gaged in  the  business  of  storing  goods  for  hire.  The 
Warehousemen:  business  is  public  or  private,  as  it 
Police  Regulation,  may  be  conducted  for  the  storage  of 
the  goods  of  the  general  public,  or  for  those  of  certain 
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persons.  It  was  a  vocation  well  known,  recognized 
and  defined  at  common  law,  which  also  established  the 
rights  and  duties  arising  from  this  form  of  bailment. 
It  includes  the  storage  of  all  kinds  of  personal  prop- 
erty—grain, cotton,  fruit  and  other  farm  products — 
horses,  cattle,  hogs  and  other  live  stock— goods,  and 
other  articles  of  merchandise— household  furniture  and 
effects,  as  well  as  valuables  kept  in  safe  deposits.  The 
extent  and  variety  of  the  business,  including  within  its 
scope  the  subjects  of  the  chief  industry  of  the  people 
of  the  State,  as  well  as  the  common  articles  of  com- 
merce, early  evolved  the  legal  principle  that  the  con- 
duct of  this  business  necessarily  affected  the  public 
and  made  its  regulation  a  proper  exercise  of  the  police 
power  of  the  State  and  Federal  Government.  [Munn 
V.  nUnois,  94  U.  S.  113.] 

The  doctrine  that  this  calling  affects  the  public 
interests  and  hence  requires  wholesome  supervision 
and  control  by  the  lawmaking  bodies  has  now  become 
a  part  of  the  jurisprudence  of  the  country.  Independ- 
ent of  statutory  regulation,  a  primary  obligation  as- 
sumed by  a  warehouseman  at  common  law,  is  to  re- 
turn the  goods  to  the  holder  of  his  receipt  upon  the 
payment  of  his  charges  and  the  surrender  or  cancella- 
tion of  any  written  evidence  given  by  him  when  the 
property  was  placed  in  his  custody.  For  a  breach  of 
this  duty  an  action  ex  contractu  accrues  to  the  owner 
of  the  goods,  or  his  assignee.  The  warehouseman  also 
undertakes  upon  the  reception  of  goods  the  exercise 
of  ordinary  care  to  preserve  them  until  called  for. 
These  terms  imply  a  varying  degree  of  care  or  dili- 
gence dependent  upon  the  nature  of  the  property 
stored  and  the  exigencies  of  its  proper  preservation  or 
any  other  circumstances  attending  its  custody  which 
would  dictate  to  a  prudent  person  the  observance  of 
a  degree  of  care  sufficient  to  prevent  loss  or  injury  to 
the  property.  For  the  breach  of  the  duty  of  due  care 
thus  imposed,  the  warehouseman  is  liable  to  an  action 
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ex  delicto.  [Springfield  Crystallized  Egg  Co.  v.  Spring- 
field I.  &  R.  Co.,  259  Mo.  664.] 

In  order  to  safeguard  the  pnblic  and  to  protect 
the  rights  of  the  purchaser,  shipper  and  receiver  of  the 
great  grain  products  of  the  State,  the  Legislature  of 
Missouri  has  enacted  grain  inspection  laws  designed 
to  secure  those  ends.  In  1907  (Laws  1907,  p.  285)  the 
Legislature  passed  a  bill  which  was  pro  tanto  a  sub- 
stitute for  certain  sections,  embodying  the  grain  in- 
spection laws,  set  forth  in  the  Revision  of  1899.  Sec- 
tions 7623,  7625  and  7630  of  this  act  were  held  in  judg- 
ment in  the  case  of  Merchants  Exchange  v.  Knott,  212 
Mo.  616,  wherein  it  was  decided  that  these  particular 
sections  manifested  an  effort  on  the  part  of  the  Legis- 
lature to  delegate  its  faculty  of  making  laws,  and 
hence  were  invalid  under  the  provision  of  the  Consti- 
tution vesting  in  the  General  Assembly  the  sole  power 
to  enact  laws.  The  sections  thus  disapproved,  re- 
ferred to  a  power  delegated  to  the  Board  of  Railroad 
and  Warehouse  Commissioners  to  establish  State  in- 
spection and  weighing  of  grain  at  such  places  as  they 
might  see  fit  (7623) ;  that  all  warehouses  used  for  the 
storage  of  grain  of  different  owners  situated  in  terri- 
tory where  the  board  had  located  grain  inspection  **are 
hereby  declared . public  warehouses'*  (7625);  the  in- 
spection and  grading  of  grain  in  the  territory  thus  es- 
tablished (7630).  No  other  section  nor  provision  of 
the  inspection  laws  passed  in  1907  was  discussed  or 
passed  upon  in  the  case  above  cited.  Neither  did  the 
court  consider  in  that  opinion  any  of  the  sections  or 
provisions  contained  in  the  Revised  Statutes  of  1899, 
which  were  unrepealed  by  the  amendments  of  1907. 
The  first  clause  of  the  amendatory  act  specified  forty- 
seven  sections  of  the  Revision  of  1899  relating  to  the 
inspection  of  grain,  and  repealed  them,  and  enacted 
in  lieu  thereof  forty-seven  other  sections  containing 
the  same  numerals  as  those  repealed.    It  is  insisted 
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for  appellant  that  the  ruling  adverse  to  the  constitu- 
tionality of  the  three  above-mentioned  sections  of  the 
Act  of  1907  caused  the  whole  amendatory  act  to  fail, 
for  the  reason  that  its  remaining  sections  depended  for 
their  eflBcacy  upon  the  three  sections  which  were  held 
to  be  unconstitutional.  It  is  further  insisted  for  appel- 
lant that  since  the  first  clause  of  the  amendatory  Act 
of  1907  expressly  repealed  those  sections  of  the  Re- 
vised Statutes  of  1899  for  which  others  were  to  be  sub- 
stituted, nothing  is  left  on  the  statute  books  relating 
to  grain  inspection,  except  such  portions  or  sections  of 
the  revision  of  1899  as  the  amendatory  Act  of  1907  did 
not  purport  to  repeal,  and  hence,  when  appellant's  prin- 
cipal, the  Cochrane  Grain  Company,  applied  to  the  cir- 
cuit court  for  a  license  to  do  business  as  a  public  ware- 
house and  executed  the  bond  in  suit,  it  sought  and  ob- 
tained a  license  which  was  worthless  and  gave  a  bond 
which  was  without  consideration  and  void.  These  prem- 
ises, and  the  conclusion  deduced  therefrom,  have  been 
argued  with  completeness  in  briefs  and  ably  on  the  oral 
argument,  when  the  cause  was  submitted. 

In  the  view  we  have  taken  of  this  case,  it  is  un- 
necessary to  rule  upon  the  contention  which  involves 
the  conclusion  that  the  State  of  Missouri  is  practically 
without  any  grain  inspection  laws  on  its  statute  books, 
and  that  its  people  have  been  left  without  the  protec- 
tion which  is  afforded  one  of  the  greatest  industries  in 
this  State  by  salutary  laws  on  that  subject.  In  ex- 
cluding this  question  from  our  view,  we  do  not  wish  to 
be  understood  as  in  any  way  intimating  that  the  deci- 
sion in  Merchants  Exchange  v.  Knott,  supra,  affords 
any  basis  for  an  inference  of  the  unconstitutionality 
of  any  of  the  sections  of  the  Act  of  1907,  except  the 
three  particular  sections  mentioned  in  that  opinion. 
The  learned  writer  of  that  opinion  carefully  confined 
its  ruling  to  three  sections  only  of  the  act  under  re- 
view, and  to  that  extent  only  is  it  authoritative. 
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n. 

The  vital  question  in  this  case  is  whether  or  not 
the  bond  in  suit  is  a  valid  and  enforcible  obligation 
,,,     ^  under  the  principles  of  the  common  law. 

Wjirehouseman:  ^    ,  f  ii       .  « 

Bond:  Valid  at  It  was  executed  by  appellant  for  a  pnce 
common  Law.       p^j^  ^^  promised.     The  Surety  Com- 

pany  desired  a  premium,  and  to  gain  that,  executed 
the  bond  ia  suit.  It  had  no  relationship  to  the 
business  conducted  by  the  Cochrane  Grain  Company 
and  no  connection  with  its  occupation  other  than  for  an 
agreed  consideration  to  indemnify  the  public  against 
the  breach  of  certain  duties  imposed  upon  its  principal 
by  law. 

It  entered  iato  that  contract  without  any  other 
coercion  than  a  motive  of  profit.  The  italicized  condi- 
tions of  the  contract  as  set  out  in  the  statement  dis- 
closed an  agreement  on  the  part  of  the  signers  in  sub- 
stance that  the  principal  will  not  only  comply  with  the 
statutory  regulations  specified  in  the  Act  of  1907,  but 
will  also  comply  with  the  law  of  Missouri  applicable 
to  the  calling  of  a  public  warehouseman.  If  no  statute 
had  ever  been  enacted  regulating  that  business,  the 
common-law  obligations  would  still  subsist.  Hence, 
if  we  should  concede  for  the  argument  onlj/y  that  all 
statutory  provisions  on  the  subject  are  at  an  end,  still 
the  duty  was  imposed  upon  the  principal  by  the  nature 
of  his  business  and  his  receipt  for  the  goods,  to  sur- 
render the  property  upon  proper  demand,  or  to  show 
a  valid  reason  for  refusal.  The  fact  that  the  bond  in 
question  embodied  conditions  to  comply  with  the  stat- 
utory regulations  does  not  prevent  the  enforcement  of 
other  obligations  expressed,  which,  though  not  pre- 
scribed by  statute,  were  the  common  law  duties  at- 
tached to  the  business  of  public  warehousemen. 

It  is  a  settled  principle  of  law  in  this  State  that  a 
voluntary  bond  not  opposed  to  public  policy  and  resting 
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on  a  sufficient  consideration  is  enforcible  or  binding 
as  a  common-law  obligation.  [Barnes  v.  Webster,  16 
Mo.  258;  State  ex  rel.  Jean  v.  Horn,  94  Mo.  162;  Hen- 
och V.  Chaney,  61  Mo.  129;  LaCrosse  Lbr.  Co.  v. 
Schwartz,  163  Mo.  App.  659;  State  ex  rel.  McKown 
V.  Williams,  77  Mo.  463,  467;  State  to  use  v.  Finke,  66 
Mo.  App.  238 ;  State  ex  rel.  v.  O^Gorman,  75  Mo.  1.  c. 
378.] 

In  view  of  the  specific  provisions  in  the  bond  in 
question  which  broadened  its  obligation,  so  as  to  cover 
any  failure  on  the  part  of  the  principal  to  comply  with 
the  laws  of  Missouri,  we  see  no  escape  from  the  appli- 
cation of  the  rule  laid  down  in  the  above  cases. 

in. 

Something  is  said  in  the  briefs  and  argument  about 
the  exclusion  of  testimony  proposed  to  be  offered  on 
th-e  question  of  whether  the  grain  called  for  by  the 
receipts  sued  on  was  in  the  warehouse,  or  whether 
it  had  disappeared  by  natural  shrinkage.  An  exami- 
nation of  the  answer  does  not  disclose  any  defense  of 
that  sort.  Hence,  there  was  no  error  in  excluding  such 
testimony. 

The  trend  of  judicial  decision,  as  well  as  the  object 
of  the  statutes,  are  to  compel  the  rigid  observance  of 
contracts  of  indenmity  made  by  corporations  licensed 
to  engage  in  that  business  for  profit.  [R.  S.  1909,  sec 
1211;  Drainage  District  v.  Surety  Co.,  252  Mo.  1.  c. 
557.]  The  highest  exponent  of  the  public  policy  of  a 
State  is  contained  in  its  statutes.  The  one  above  cited 
estops  a  duly  licensed  surety  company  (as  appellant) 
which  has  executed  a  bond,  as  in  this  case,  **to  deny  its 
corporate  power  to  execute  such  instrument,  or  as- 
sume such  liability."  (Italics  ours.)  Such  surety- 
ships being  for  a  gainful  purpose  do  not  logically  fall 
in  the  category  of  sureties  for  accommodation,  who  are 
favorites  in  the  administration  of  the  law,  and  are 
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exonerated  in  all  cases,  where  a  strict  construction  of 
their  contract  does  not  bring  them  within  its  provisions. 
[Kuhl  V.  Chamberlain,  140  Iowa,  1.  c.  552.] 

For  the  reason  that  the  bond  in  suit  shows  on  its 
face  terms,  involving  the  assumption  of  an  obligation 
by  the  appellant  Surety  Company,  to  indenmify  the 
public,  against  any  default  of  its  principal  in  the  per- 
formance of  its  duties  as  a  warehouseman  (aside  from 
stipulations  to  comply  with  the  inspection  laws),  we 
think  that  instrument  is  a  valid  conamon-law  obligation 
and  enforceable  in  this  action  by  the  plaintiff,  who 
though  not  named  in  the  bond,  is  entitled  to  sue  in  the 
name  of  the  State  for  the  breach  of  a  bond  made  for 
its  benefit.  [Barnes  v.  Webster,  16  Mo.  supra.]  The 
judgment  is  therefore  afltened.    All  concur. 


WHITEOLOUD  MILLING  &    ELEVATOR    COM 
PANY  et  al.,  Appellants,  v.  W.  S.  THOMSON, 
Administrator,  et  al. 

Division  One,  April  1,  1915. 

1.  ADMiNISTRATION:  Partnership  Estates:  Priority  of  Creditors. 
The  claims  of  general  creditors  of  a  partnership  estate  must 
be  paid  out  of  its  assets  before  debts  due  by  the  partnership  to 
one  of  its  members  can  be  paid.  Such  preference  is  given  by 
the  common  law  and  the  principles  of  equity,  and  not  by 
statute. 

2.   :   :   :    Classification:    At  Any  Term   Witiiin 

First  Year.  Under  sections  97,  98,  190  and  191,  Revised  Statutes 
1909,  all  demands  pertaining  to  the  fifth  class,  presented  and 
allowed  at  any  term  during  the  first  year,  and  properly  classified 
as  fifth  or  first-year  demands,  have  equal  standing,  and  none 
take  priority  over  the  others  because  of  priority  of  allowance, 
whether  presented  at  the  first  or  fourth  term  of  the  probate 
court  within  that  year. 


:  :  :  :  Res  Adjudicau.  The  classifi- 
cation of  demands  presented  and  allowed  within  the  first  year 
as  fifth-class  demands  against  the  partnership  estate  does  not 
affect  the  right  of  such  claimants  to  priority  in  the  distribution 
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of  the  assets.  As  between  the  creditors  and  the  administrator 
the  orders  of  the  probate  court  allowing  and  classifying  de- 
mands are  Judgments;  but  as  between  creditors  of  the  same 
class,  whose  demands  are  allowed  within  the  first  year  and 
classified  as  belonging  to  the  same  class,  those  allowed  at  the 
first  term  are  not  entitled  to  be  paid  first  in  preference  to 
other  demands  presented  and  allowed  at  a  later  term  within 
the  first  year. 

4.  :    :   :    Priority  of  Payment.    Although  the 

claims  of  general  creditors  of  the  partnership  and  the  individual 
claim  of  a  partner  to  whom  the  partnership  was  indebted, 
were  presented  at  the  first  term  after  the  administration  began, 
and  all  were  allowed  and  classified  as  fifth-class  demands,  and 
the  general  creditors  took  no  steps  to  have  their  allowed  de< 
mands  given  priority  in  payment  until  long  after  the  first  year, 
such  general  creditors  are  entitled  to  priority  in  payment  until 
the  final  distribution  of  the  partnership  assets,  and  to  be  paid 
before  the  partner  can  share  in  such  assets. 

Appeal  from  Holt  Circuit  Court. — Hon.  William  C. 
Ellison,  Judge. 

Revebsed  and  bemanded  {with  directions). 

J.  B.  Shackelford  and  E.  T.  Alkire  for  appel- 
lants. 

(1)  No  firm  member  can  take  anything  from 
an  insolvent  firm^s  estate  in  process  of  liquidation 
until  after  all  of  the  general  firm  debts  have  been 
satisfied.  Lyons  v.  Murray,  95  Mo.  28;  Ross  v.  Car- 
son, 32  Mo.  App.  148;  Funk  v.  Seehorn,  99  Mo.  App. 
598;  22  Am.  &  Eng.  Ency.  Law  (2  Ed.),  195,  196;  30 
Cyc.  542.  (2)  In  the  administration  of  insolvent 
partnership  and  individual  estates,  the  partnership 
creditors  are  entitled  to  priority  over  the  individual 
creditors  of  the  members  of  the  firm  in  the  partner- 
ship assets,  and  the  individual  creditors  of  a  member 
of  the  firm  to  priority  over  the  partnership  creditors 
in  that  member's  individual  assets.  Ault  v.  Bradley, 
191  Mo.  731;  Amer.  Dig.  (Cent.  Ed.)  1060,  1070.  (3) 
The  allowance  and  classification  statutes  relating  to 
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the  estates  of  deceased  persons  declaring  that  all 
claims  presented  during  the  first  year  of  administra- 
tion shall  be  assigned  to  the  *' fifth  class '*  of  demands 
(R.  S.  1899,  sec.  184) ;  and  that  all  claims  assigned  to 
the  same  class  shall  pro  rate  (R.  S.  1899,  sec.  210), 
which  are  simply  statutes  of  orderly  and  timely  pro- 
cedure, do  not  contemplate  taking  from  the  indi- 
vidual creditors  of  an  insolvent  individual  estate  the 
right  to  prior  satisfaction  given  them  by  the  sub- 
stantive law  and  compelling  them  to  pro  rate  with  the 
creditors  of  a  partnership  of  which  the  deceased  was 
a  member,  or  vice  versa,  simply  because,  all  of  the 
claims  being  presented  during  the  first  year  of  admin- 
istration, are  by  force  of  the  statute  assigned  to  the 
same  class.  Hundley  v.  Farris,  103  Mo.  86;  Level  v. 
Harris,  24  Mo.  App.  461;  Ault  v.  Bradley,  191  Mo. 
731;  Rogers  v.  Meranda,  7  Ohio  St.  192;  Irby  v. 
Graham,  46  Miss.  425;  Smith  v.  Mallory,  24  Ala.  682; 
Black's  Appeal,  44  Pa.  St.  508.  That  the  amount  of 
indebtedness,  and  not  the  satisfaction  to  which  a 
claim  is  entitled,  is  the  only  issue  involved  in  its  al- 
lowance, is  manifest  from  the  form  in  which  the 
statute  requires  all  claims  to  be  presented  and  in  which 
every  claim  against  this  estate  was  presented.  A 
simple  statement  of  account  with  the  statutory  affi- 
davit attached  that  the  claimant  has  given  credit  to 
the  estate  for  all  payments  or  offsets  to  which  it  is 
entitled  on  the  demand  described,  and  that  the  bal- 
ance claimed  is  justly  due,  is  all  that  is  required  by 
the  statute  and  the  form  in  which  every  claim  against 
this  estate  was"  presented.  No  allegation  is  required 
or  was  made  in  any  instance  that  the  claimant  was 
or  was  not  a  member  of  the  firm.  Upon  each  demand 
the  administrator  waived  notice.  Clearly  upon  is- 
sues thus  drawn,  the  only  evidence  to  be  adduced  and 
the  only  matters  to  be  determined  relate  to  the  fact 
and  the  amount  of  the  indebtedness  after  allowance 
of  credits   and   offsets.    As  the  probate   court  may 
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determine  these,  it  allows  or  disallows  the  demand 
whether  it  be  in  favor  of  a  member  of  the  firm  or  of 
a  general  partnership  creditor.  While  the  doctrine 
of  res  judicata  concludes  all  matters  raised  or  which 
might  by  reasonable  diligence  have  been  raised  in 
a  pending  controversy  and  identified  with  the  sub- 
ject-matter thereof,  it  does  not  extend  to  matters 
which  are  not  a  part  of  the  subject-matter  thereof. 
Donnel  v.  Wright,  147  Mo.  639;  Garland  v.  Smith,  164 
Mo.  1;  Patillo  v.  Martin,  107  Mo.  App.  653;  Clemens 
V.  Murphy,  40  Mo.  121;  State  ex  rel.  v.  Richardson, 
82  Mo.  509.  (4)  At  what  period  in  the  administra- 
tion of  an  estate  may  the  order  for  priority  in  pay- 
ment of  demands  entitled  to  such  priority  be  made? 
Must  it  be  made  at  the  time  of  the  allowance  of  each 
claim ;  or,  if  not  then  considered  or  made,  may  it  not 
be  made  at  any  time  during  the  administration  of  the 
estate,  pior  to  or  in  connection  with  an  order  for  dis- 
tribution, and  while  all  the  assets  are  still  before  the 
court  for  distribution,  as  was  done  in  the  case  at 
bar?  We  respectfully  submit  that  the  probate  court *s 
action  in  this  case  was  correct.  Cases  supra,  and 
Jamison  v.  Wickham,  67  Mo.  App.  578;  Pierce  v. 
Pierce,  139  Mo.  App.  416;  Elstroth  v.  Young,  78  Mo. 
App.  655;  AuU  V.  Trust  Co.,  144  Mo.  13;  In  re  Me- 
Cune  Estate,  76  Mo.  200. 

R.  B.  Bridgenum,  Sam  R.  Halstead  and  C.  C. 
Crow  for  respondents. 

(1)  The  laws  governing  ordinary  cases  of  ad- 
ministration are  by  statute  made  applicable  to  ad- 
ministration of  partnership  estates.  E.  S.  1909,  sec 
99;  State  ex  rel.  v.  Donegan,  12  Mo.  App.  190;  Barnes 
V.  Stanley,  95  Mo.  App.  688;  Browning  v.  Richard 
son,  186  Mo.  361.  The  allowance  and  classification 
of  a  demand  against  a  partnership  estate,  so  far  as 
the  binding  force  and  effect  of  that  judgment  of  al- 
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lowance  and  dassification  is  concerned,  are  to  be 
judged  by  the  same  rules  of  law  as  are  applicable  to 
a  judgment  of  allowance  and  classification  in  ordinary- 
cases.  (2)  The  unconditional  allowance  and  assign- 
ment of  respondent's  claim  to  the  fifth  class  of  de- 
mands entitled  respondent,  under  Sec.  96,  R.  S.  1909, 
to  share  pro  rata  with  all  other  creditors  of  the  part- 
nership estate  whose  demands  were  assigned  to  that 
class.  R.  S.  1909,  sec.  96;  State  ex  rel.  v.  Smith,  57 
Mo.  App.  120;  Tompkins  v.  Weeks,  26  Cal.  50;  Colton 
V.  Field,  131  111.  398;  18  Cyc.  546;  Jenkins  v.  Jenkins, 
63  Ind.  120.  (3)  The  allowance  and  classification 
of  respondent's  demand  was  a  judgment  of  a  court 
of  record,  having  aU  of  the  binding  force  and  effect 
of  a  judgment  of  any  other  court  of  record,  and  after 
the  time  for  taking  an  appeal  from  the  judgment  of  al- 
lowance and  classification  had  passed,  that  judgment 
could  not  be  annulled  by  an  order  of  the  probate 
court  postponing  the  payment  of  the  demand  to  the 
payment  of  all  other  demands  of  the  same  class.  R. 
S.  1909,  sees.  198,  214;  Miller  v.  Jennys,  15  Mo.  265; 
Cooper  V.  Duncan,  20  Mo.  App.  355 ;  Reavis  v.  Roavis, 
135  Mo.  App.  199;  Jamison  v.  Wickham,  67  Mo.  App. 
575;  Wilks  v.  Murphy,  19  Mo.  App.  225;  Standard  v. 
Lacks,  25  Mo.  App.  64;  McFaul  v.  Haley,  166  Mo.  67; 
Springfield  Gro.  Co.  v.  Walton,  95  Mo.  App.  532; 
Rottmann  v.  Schumucker,  94  Mo.  139;  Holt  County 
V.  Cannon,  114  Mo.  514.  (4)  The  attempt  of  the 
probate  court  to  nullify  the  judgment  of  allowance 
and  classification  after  the  time  for  taking  an  appeal 
or  vacating  the  judgment  had  passed,  was  an  attempt 
to  exercise  equitable  jurisdiction  not  possessed  by  the 
probate  court.  R.  S.  1909,  sees.  220  and  289;  Wilks 
V.  Murphy,  19  Mo.  App.  225;  Matson  v.  Pearson,  121 
Mo.  App.  120;  Deming  Co.  v.  Webb,  76  Mo.  App.  320; 
In  re  Estate  of  Glover  &  Shepley,  127  Mo.  153;  Jen- 
kins V.  Morrow,  131  Mo.  App.  288;  Church  v.  Mc- 
Ilhinney,  61  Mo.  540. 
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WOODSON,  J.— This  suit  originated  in  the  pro 
bate  conrt  of  Holt  county,  by  the  appellants  filing  a 
petition  therein,  the  substance  of  which  will  presently 
appear.  It  involves  the  question  of  the  rights  of  the 
partnership  creditors  of  D.  D.  Perkins  &  Co.,  insolv- 
ent, to  have  their  partnership  debts  paid  in  fuU,  out 
of  the  partnership  assets,  before  the  payment  of  the 
individual  claims  of  one  of  the  partners  against  the 
copartnership. 

The  probate  court  decided  that  the  partnership 
debts  must  be  paid  first;  and  the  member  of  the  firm 
having  the  individual  claim  against  the  firm  appealed 
the  cause  to  the  circuit  court.  That  court  reversed 
the  judgment  of  the  probate  court  and  the  partner- 
ship creditors  appealed  to  the  Kansas  City  Court  of 
Appeals.  That  court,  by  a  divided  opinion,  reversed 
the  judgment  and  remanded  the  cause  to  the  circuit 
court  and  ordered  it  to  enter  judgment  for  the  partner- 
ship creditors.  Upon  a  motion  for  a  rehearing  the 
court  adhered  to  its  former  ruling;  but  afterwards, 
upon  having  its  attention  called  to  the  fact  that  the 
amount  involved  was. in  excess  of  its  jurisdiction,  it 
certified  the  cause  to  this  court  for  both  of  said  rea- 
sons. 

The  facts  of  the  case  are  principally  of  record, 
and  are  practically  undisputed. 

The  statement  of  the  facts  of  the  case  by  counsel 
are  substantially  correct,  which  are  as  follows: 

*'This  cause  originated  in  the  probate  court  of 
Holt  county,  Missouri,  upon  a  petition  filed  by  the 
general  copartnership  creditors  of  the  copartnership 
of  D.  D.  Perkins  &  Co.,  praying  priority  in  the  pay- 
ment of  their  demands  over  that  in  favor  of  the  estate 
of  D.  D.  Perkins,  deceased,  a  member  of  the  firm,  out 
of  the  partnership  assets. 

'^  Briefly  stated,  the  firm  of  D.  D.  Perkins  &  Com- 
pany, a  copartnership  composed  of  David  D.  Perkins 
and  Edmund  Anibal  was,  prior  to  the  death  of  the 
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said  Perkins,  engaged  in  the  general  mercantile  busi- 
ness at  the  town  of  Craig,  Holt  county,  Missouri.  The 
firm  was  dissolved  by  the  death  of  Perkins  on  Novem- 
ber 30,  1907,  and  Ecinund  Anibal,  the  surviving  part- 
ner, qualified  and  entered  upon  the  duties  of  admin- 
istration thereof.  At  the  same  time  and  in  the  same 
court,  W.  S.  Thomson,  the  respondent  herein,  wm 
appointed,  qualified  and  entered  upon  the  duties  of 
administrator  of  Perkins'  individual  estate. 

**  Shortly  thereafter,  Edmund  Anibal  died  and  R. 
M.  Guilliam  and  W.  J.  Randall  were  appointed  by 
and  qualified  in  said  probate  court  as  joint  adminis- 
trators de  bonis  non  of  said  copartnership  estate,  and 
have  since  been  and  are  now  acting  in  that  capacity. 
And  C.  W.  Anibal  was  appointed  and  qualified  in  the 
same  court  as  administrator  of  the  individual  estate 
of  the  said  Edmund  Anibal. 

**  Prior  to  his  death,  Perkins  had  paid  out  of  his 
individual  property  certain  liabilities  of  his  firm  in 
the  aggregate  sum  of  $7069.34;  and  the  said  W.  S. 
Thomson,  as  his  administrator,  presented  and  had 
allowed  in  the  said  probate  court  in  favor  of  Perkins^ 
individual  estate  and  against  the  copartnership  es- 
tate, a  demand  for  reimbursement  in  the  said  sum  of 
$7069.34.  Said  demand  and  all  other  demands  against 
said  copartnership  estate  were  presented  and  allowed 
during  the  first  year  of  administration,  and  were  by 
the  court  assigned,  pursuant  to  the  provisions  of  the 
individual  classification  statute,  to  the  *  fifth'  or  first- 
year  class  of  allowances. 

**It  was  conceded  in  the  trial  in  the  court  below 
that  the  said  copartnership  estate  is  insolvent,  if  the 
claim  in  favor  of  the  individual  estate  of  the  said 
Perkins  is  allowed  to  be  prorated  therein  with  those 
of  the  general  partnership  creditors.  Such  fact  of 
insolvency  is  also  shown  by  the  probate  court  records 
introduced  in  evidence;  for  while  the  report  of  the 
administrators  under  date  of  March  9,  1910,  showing 


Digitized  by 


Google 


602        SUPREME  COURT  OF  MISSOUBI, 

Milling  &  Elevator  Co.  v.  ThomsoiL 

the  total  amount  realized  from  the  entire  partnership 
assets,  after  payment  of  certain  expense  items  in- 
curred by  them,  to  be  only  $11,940.44  (as  against  $17,- 
525.60  in  allowed  claims),  had  not  been  filed  at  the 
time  of  the  trial,  said  records  did  then  show  that  the 
entire  estate  was  originally  appraised  at  $19,222.67, 
and  that  $6905.35  thereof  had  been  sold  for  only 
$1795.38,  a  depreciation  from  the  appraised  value  of 
$5109.93,  and  the  sale  approved  by  the  court.  Sup- 
posing the  balance  of  the  estate  to  have  realized  its 
full  appraised  value,  the  result  would  give  only  $14,- 
112.74,  with  which  to  pay  $17,525.60  in  allowed  de- 
mands, after  payment  of  all  the  expenses  of  adminis- 
tration, court  costs  and  administrators^  fees.  But 
the  admission  of  insolvency  dispensed  with  any  fur- 
ther proof  thereof. 

^'So,  also,  the  identity  of  the  David  D.  Perkins  of 
the  copartnership  and  the  David  D.  Perkins  in  favor 
of  whose  individual  estate  the  claim  in  the  sum  of 
$7069.34  was  allowed  against  the  partnership  estate, 
was  also  conceded  at  the  trial,  and  fully  established 
by  the  records  and  papers  introduced  in  evidence. 

**Said  records  also  show  that  both  of  the  indi- 
vidual estates  of  the  said  D.  D.  Perkins  and  the  said 
Edmund  Anibal  are  also  insolvent. 

**So  that,  all  three  of  the  estates,  the  copartner- 
ship estates  of  D.  D.  Perkins  &  Company  and  the  in- 
dividual estates  of  both  of  the  members  thereof,  D. 
D.  Perkins  and  Edmund  Anibal,  are  insolvent  and 
pending  in  administration  before  the  same  court,  the 
assets  of  each  to  be  distributed  among  its  creditors 
in  such  order  and  proportion  as  they  may  be  entitled 
thereto  under  the  law,  and  as  may  be  directed  by  ap- 
propriate orders  of  court. 

**The  question  of  priority  in  payment  from  the 
firm  assets  as  between  the  demands  of  the  general 
partnership  creditors  and  that  in  favor  of  the  firm 
member,  was  not  at  the  time  of  allowance  and  dassi- 
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fication  raised  or  presented  to  the  court,  and  the  court 
did  not  then  rule  thereon,  unless  the  fact  of  the  al- 
lowance and  the  assignment  of  the  claim  to  the  fifth 
class  of  themselves  constituted  an  adjudication  of 
said  priority.  The  court  then  simply  allowed  all  the 
demands,  because  it  found  them  all  to  be  debts  owing 
by  the  estate;  and  assigned  them  all  to  the  'fifth'  or 
first-year  class  of  demands,  endeavoring  to  follow  the 
provisions  of  the  classification  statute  relating  to  es- 
tates of  deceased  persons  and  requiring  all  claims 
presented  during  the  first  year  of  administration  to 
be  assigned  to  the  fifth  class.  No  appeal  was  taken 
from  such  allowance  and  classification,  and  the  ques- 
tion of  the  right  of  prior  satisfaction  in  favor  of  the 
general  firm  creditors  from  the  firm  assets,  was  by 
these  pending  proceedings  for  the  first  time  in  this 
case  presented  to  and  specifically  ruled  upon  by  the 
court. 

**  There  has  been  no  distribution  or  previous 
order  for  distribution  of  any  part  of  the  copartner- 
ship estate  or  of  either  of  said  individual  estates,  and 
the  whole  of  each  is  now  in  the  hands  of  the  adminis- 
trators thereof,  respectively,  awaiting  distribution 
among  the  allowed  claims  against  each  in  such  order 
and  proportion  as  may  be  directed  by  the  court. 

**Upon  the  facts  thus  presented  the  probate 
<50urt  sustained  the  prayer  of  the  petition  and  ordered 
that,  in  the  distribution  of  said  assets,  the  claims  of 
the  general  partnership  creditors  have  priority  over 
that  of  the  firm  member ;  but,  upon  appeal  to  the  cir- 
cuit court,  that  court,  upon  authority  of  Cooper  v. 
Duncan,  20  Mo.  App.  365,  reversed  the  ruling  of  the 
probate  court  and  ordered  that  the  claim  in  favor  of 
the  firm  member  be  allowed  to  probate  in  the  firm 
assets  along  with  the  general  firm  creditors.  From 
this  ruling  of  the  circuit  court  this  appeal  is  taken.'* 

The  record  further  shows  that  at  the  January 
term,  1908,  of  said  probate  court,  the  individual  claim 
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of  Perkins's  estate  against  the  partnership  estate  of 
D:  D.  Perkins  &  Co.,  was  allowed  for  the  sum  of 
$7069.34  on  February  11,  1908-,  and  assigned  to  the 
fifth  class. 

That  at  the  same  term  of  said  court  the  claim  of 
Hundley  Dry  Goods  Co.  for  the  sum  of  $1453.43,  that 
of  Symms  Grocery  Co.  for  $1428.45,  and  that  of  White 
Cloud  Milling  &  Elevator  Co.  for  $598.14  were  al- 
lowed by  said  court  against  the  partnership  estate 
of  D.  D.  Perkins  &  Co.  and  assigned  to  the  fifth  class, 
all  of  which  was  done  during  the  first  year  of  the  ad- 
ministration of  the  partnership  estate. 

That  the  petition  of  the  partnership  creditors 
asking  the  probate  court  to  order  the  partnership 
debts  be  first  paid,  was  not  filed  therein  until  the  18th 
day  of  December,  1909,  about  eighteen  months  after 
their  claims  had  been  allowed  and  classified,  and  af- 
ter the  lapse  of  some  four  or  five  terms  of  that  court. 

There  is  but  one  legal  proposition  presented 
by  this  record  for  this  court  to  determine.  Counsel 
for  appellants  contend  and  respondents  concede  that 
under  the  repeated  rulings  of  this 
D*bt!l*t*^p*rt  court,  the  partnership  debts  must  be 
paid  out  of  the  partnership  assets  be- 
fore the  debts  due  by  it  to  one  of  the  members  thereof 
can  be  lawfully  paid.  That  rule  has  been  announced 
in  the  following  cases:  Lyons  v.  Murray,  95  Mo.  23, 
1.  c.  28;  Ross  v.  Carson,  32  Mo.  App.  148;  Funk  v. 
Seehom,  99  Mo.  App.  587,  1.  c.  598;  22  Am.  &  Eng. 
Ency.  Law  (2  Ed.),  195  and  196;  and  30  Cyc.  542. 

If  this  case  turned  solely  upon  the  rule  of  law 
just  announced  we  would  be  compelled  to  decide  it  in 
favor  of  the  appellants  without  further  ado;  but 
counsel  insist  that  the  appellants  are  estopped  from 
invoking  that  rule  in  this  case,  for  the  reason  that  the 
matter  has  been  adjudicated. 
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Counsel  for  respondents  state  their  position  re- 
garding the  adjudication  of  the  matter  in  substan- 
tially the  following  language: 

The  probate  court  is  a  court  of  record  and  when 
it  has  acquired  jurisdiction  of  a  cause  and  rendered 
judgment  therein,  its  judgment  is  final  and  stands 
precisely  upon  the  same  ground  as  do  judgments  of 
the  circuit  court,  and  if  not  appealed  from  within 
the  statutory  period  (which  is  during  the  term  of 
the  court,  at  which  the  judgment  is  rendered,  or  with- 
in ten  days  thereafter  by  residents  of  the  county  and 
twenty  days  thereafter  by  nonresidents  thereof) 
then  they  cannot  be  impeached  except  for  fraud,  etc. ; 
and  according  to  that  rule  the  judgment  of  the  pro- 
bate court  of  Holt  county,  rendered  at  the  January 
term  thereof  for  the  year  1908,  allowing  and  classify- 
ing appellants'  claims,  not  having  been  appealed 
from  within  twenty  days  after  the  January  term, 
1908,  thereof,  became  final;  and  the  fact  that  Perkins 
was  one  of  the  copartners  is  no  reason  for  disturbing 
the  judgment  or  any  part  thereof,  eighteen  months 
after  the  judgment  was  rendered,  and  after  the  lapse 
of  some  six  or  seven  terms  of  that  court. 

We  are  cited  in  support  of  this  position  the  fol- 
lowing cases:  Cooper  v.  Duncan,  20  Mo.  App.  355; 
Reavis  v.  Reavis,  135  Mo.  App.  199;  Moody  v.  Pey- 
ton, 135  Mo.  482. 

It  cannot  be  gainsaid  that  a  final  judgment  of  a 
probate  court  is  as  conclusive  and  binding  when  un- 
appealed  from  as  that  of  the  circuit  court.  In  fact, 
I  do  not  understand  counsel  for  appellants  to  con- 
trovert that  proposition.  Their  contention  is  that  the 
order  of  the  probate  court  allowing  and  classifying 
demands  against  partnership  estates,  as  between  the 
creditors  of  the  estate,  is  in  no  sense  res  adjudicata. 
Their  contention  is  that  the  winding  up  and  settle- 
ment of  partnership  estates  in  the  probate  court,  like 
individual  estates,  is  a  proceeding  in  the  nature  of 
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a  proceeding  in  rem.  That  is,  a  distribution  of  the 
partnership  assets  among  the  partnership  creditors 
in  the  proportion  that  their  respective  claims  bear 
to  the  sum  total  of  the  partnership  assets;  and  in 
order  to  accomplish  that  end  justly,  public  notice,  not 
individual  service,  must  be  given  of  the  proceedings, 
as  required  by  statute,  in  order  that  the  various 
creditors  may  have  an  opportunity  to  present  and 
prove  up  their  claims,  which  under  section  97,  Re- 
vised Statutes  1909,  must  be  done  within  one  year,  and 
under  paragraph  five  of  section  190,  Revised  Statutes 
1909,  within  one  year,  and  if  not  presented  within 
two  years  they  are  forever  barred  by  section  191,  Re- 
vised Statutes  1909. 

Counsel  for  appellants,  under  the  authority  of 
said  sections  98  and  190,  had  one  full  year  within 
which  to  present  and  prove  up  their  claims;  and, 
therefore,  it  was  optional  with  them  when  they  ap- 
peared, just  so  it  was  within  one  year,  provided  they 
wished  to  get  their  demands  assigned  to  the  fifth 
class  of  claims. 

There  are  four  terms  a  year  of  the  probate  court 
of  that  county,  and  I  believe  for  the  year  of  1908  there 
were  the  January,  April,  July  and  October  terms; 
and  appellants  had  the  legal  right  to  present  and 
prove  their  claims  at  any  one  of  those  terms  they 
deemed  proper,  whether  the  first  or  last,  or  at  either 
of  the  other  two.  Had  they  appeared  at  the  last  term 
of  the  court  and  then  proven  up  their  claims  they 
would  have  stood  upon  precisely  the  same  footing  and 
equality  as  though  they  had  proved  them  up  at  the 
first  term  of  the  court,  as  they  in  fact  did ;  nor  would 
their  rights  have  been  affected  by  the  fact  that  re- 
spondents proved  up  their  claims  at  the  first  term,  as 
they  did. 

There  is  no  question  but  what  that  contention  is 
true,  because  the  statute  in  express  terms  provides  that 
all  claims  of  this  character  presented  and  proven  dur- 
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ing  the  first  year  shall  be  assigned  to  the  fifth  class 
and  paid  equally  in  proportion,  etc. 

Predicated  upon  that  incontestable  legal  proposi- 
tion, counsel  for  appellants  insist  that  the  very  na- 
ture of  the  allowances  made  and  the  period  of  time  in 
which  they  may  be  presented  conclusively  show  that 
the  term  of  the  court  at  which  the  claims  are  allowed 
cuts  no  figure  whatever  as  to  the  character  of  the  claims, 
nor  as  to  their  priority  or  equality,  those  matters  being 
controlled  by  the  year  in  which  they  are  presented  and 
allowed,  and  therefore  the  orders  of  the  probate  court 
allowing  and  classifying  demands  against  estates  have 
but  little,  if  anything,  in  common  with  judgments 
rendered  by  the  circuit  court.  That  there  the  char- 
acter as  well  as  the  priority  of  the  judgment  is  estab- 
lished at  the  term  of  the  court  at  which  it  is  rendered, 
and  not  by  the  year.  We  fully  agree  with  this  insist- 
ence, as  between  the  same  class  of  demands  against 
an  estate. 

From  this  it  is  apparent  that  if  respondents'  con- 
tention is  sound,  then,  as  in  their  case,  where  they 
proved  up  their  claims  during  the  first  or  January 
term,  1908,  of  the  probate  court,  their  judgment  would 
and  did  become  final  and  incontestable  as  to  classifica- 
tion ten  days  after  the  lapse  of  that  term,  even  as 
against  those  who  were  not  required  by  the  notice  of 
publication  to  appear  or  present  their  claims  for  allow- 
ance before  the  beginning  of  the  fourth,  the  October 
term,  1908,  of  said  court,  there  being  four  terms  of 
said  probate  court  each  year.  This  contention  of  re- 
spondents receives  support  from  neither  the  letter  nor 
spirit  of  the  statute. 

It  would  be  folly  for  this  court  to  hold  that  the 
law  imperatively  required  the  appellants  to  appear  and 
appeal  from  each  and  every  claim  allowed  against  the 
estate,  though  unjust  they  may  be,  during  the  three 
first  terms  of  the  court,  from  three  to  nine  months 
prior  to  the  time  allotted  them  to  appear,  and  present 
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their  claims,  which  alone  gives  them  standing  in  the 
court  for  any  purpose. 

If  respondents'  construction  of  the  statute  regard- 
ing the  allowance  and  classification  of  claims  against 
partnership  estates  is  correct,  then,  in  my  opinion,  such 
statute  would  clearly  be  unconstitutional,  null  and  void, 
because  it  would  take  appellants'  property  from  them 
without  due  process  of  law. 

In  my  opinion  those  statutes  mean  just  what  the 
plain  language  thereof  states,  namely,  that  as  between 
the  creditors  and  the  administrator  of  the  estate,  the 
orders  of  the  probate  court  allowing  and  classifying 
demands  against  an  estate  are  judgments,  the  same  as 
any  judgment  rendered  by  the  circuit  court,  but  not  so 
as  between  creditors  of  the  same  class,  regardless  of 
the  term  at  which  their  claims  are  allowed,  provided 
they  are  allowed  during  the  first  year. 

Those  statutes  have  nothing  whatever  to  do  with 
the  rights  of  partnership  creditors  to  have  their  claims 
paid  first  out  of  the  partnership  assets.  Those  mat- 
ters are  governed  entirely  by  the  common  law  and  prin- 
ciples of  equity,  as  is  conclusively  shown  by  the  numer- 
ous cases  decided  by  this  court  and  courts  of  other 
States,  cited  by  counsel  for  both  parties.  Not  a  case 
to  the  contrary  has  been  cited  or  can  be  found  in  the 
absence  of  an  express  statute  to  the  contrary,  and  I 
have  been  unable  to  find  such  a  statute. 

From  the  foregoing  observations  it  seems  clear  to 
me  that  until  final  distribution  has  been  made  of  the  as- 
sets of  a  copartnership,  there  being  no  final  judgment 
as  between  themselves,  as  previously  shown,  that  is, 
those  belonging  to  the  same  class,  it  is  never  too  late  to 
move  the  court  to  order  the  administrator  to  pay  the 
allowances  according  to  priority  of  right  and  equity,  to 
have  the  assets  applied  to  the  payment  of  their  claims. 

And  this  conclusion  is  in  no  manner  weakened  or 
changed  by  the  principle  of  law  advanced  by  coun- 
sel for  the  respondents  to  the  effect  that  appellants 
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should  have  appealed  from  the  order  of  the  pro- 
bate court  placing  their  claims  in  the  fifth  class, 
without  giving  them  preference  over  individual 
claims,  for  two  reasons;  first,  for  the  reason  that 
(while  in  this  particular  case  the  appellants  had  time 
to  appeal  because  their  claims,  by  chance,  were 
allowed  at  the  same  term  of  court,  at  which  respond- 
ents'  claims  were  allowed)  but  that  does  not  change 
the  rule  of  law  contended  for,  because  had  they  been 
presented  at  any  one  of  the  other  three  terms  in  that 
year,  which  they  had  a  perfect  legal  right  to  do — as 
much  so  as  at  the  first  term — they  would  not  have  had 
the  time  in  which  to  have  taken  an  appeal  for  the  rea- 
sons (according  to  respondents'  own  contention)  if 
true,  an  appeal  would  not  lie  from  the  order  allowing 
and  classifying  claims  unless  taken  at  the  term  at 
which  the  claim  was  allowed  or  within  ten  days  there- 
after ;  and,  second,  for  the  reason  that  even  though  an 
appeal  should  have  been  taken  and  successfully  prose- 
cuted, appellants'  and  respondents'  claims  would  still 
have  been  assigned  to  the  same — the  fifth — class,  and 
there  is  no  statutory  law  that  we  have  been  cited  to, 
which  authorizes  the  court  to  give  certain  claims  of  the 
fifth  class  or  of  any  other  class  for  that  matter,  prefer- 
ence over  certain  other  claims  of  the  same  class.  That 
preference  is  given  by  the  common  law  and  the  prin- 
ciples of  equity.  [Hundley  v.  Farris,  103  Mo.  78,  1.  c. 
86;  Level  v.  Farris,  24  Mo.  App.  445,  1.  c.  461;  Ault  v. 
Bradley,  191  Mo.  709, 1.  c.  731 ;  Rodgers  v.  Meranda,  7 
Ohio  St.  1.  c.  292;  Irby  v.  Graham,  46  Miss.  425;  Smith 
&  Co.  V.  Mallory,  24  Ala.  628;  Black's  Appeal,  44  Pa. 
St.  503.] 

And  it  must  necessarily  follow  from  the  rulings  in 
these  cases  that  the  principles  before  stated  regarding 
the  administration  of  partnership  estates  must  and  do 
apply  until  finlal  distribution  of  the  assets  is  made  in 
such  cases. 

264Mo39 
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Entertaining  these  views  we  are  of  the  opinion  that 
the  judgment  should  be  reversed  and  the  cause  re- 
manded to  the  circuit  court  with  directions  to  enter 
judgment  for  appellants,  as  prayed  for  by  appellants, 
and  as  adjudged  by  the  probate  court,  and  to  certify  the 
judgment  to  the  probate  court  in  the  manner  provided 
for  by  statute,  in  such  cases. 

All  concur ;  Bond,  J.,  in  the  result. 


In   re    Estate    of    WILLIAM    MESSERSMITH   v. 
CORNELIA  MESSERSMITH,  Appellant. 

Division  One,  April  1,  1915. 

1.  APPEAL:  By  Administratrix.  The  legal  title  to  the  personal 
estate  of  a  deceased  husband  prior  to  distribution  is  in  the 
administratrix;  and  where  she  has  asked  for  an  order  of  distri- 
bution and  by  written  statement  set  up  her  claim  individually 
to  one-half  of  the  net  proceeds  of  her  husband's  estate,  and 
from  an  order  in  accordance  therewith  the  heirs  have  appealed 
to  the  circuit  court,  where  the  order  is  reversed  and  a  judgment 
is  rendered  declaring  her  interest  to  be  only  one-sixth,  her 
appeal  therefrom  should  be  in  her  capacity  as  administratrix, 
since  she  is  still  the  legal  custodian  of  the  estate. 

2.  :    Affidavit.    Where  the  affidavit  used  the  word  "and" 

instead  of  "or"  in  the  clause  ''this  appeal  is  not  taken  for 
vexation  and  delay,"  and  the  appeal  was  timely  taken,  and 
no  effort  to  have  it  dismissed  was  made  until  the  case  was 
set  down  on  the  docket  for  hearing,  the  appeal  will  not  be  dis- 
missed for  that  clerical  error. 

3.  ADIVIINISTRATION:  Share  of  Widow.  In  dealing  with  the 
rights  of  the  widow  to  share  in  her  deceased  husband's  estate, 
the  courts  liberally  construe  the  statutes  in  her  favor;  and 
under  them  she  does  not  take  as  dowress,  but  as  distributee. 


;  Widow  and  Grandchildren.  Where  the  only  claimants 
to  the  estate  are  the  widow  and  five  children  of  a  son  who 
died  prior  to  the  intestate's  death,  the  five  grandchildren  can- 
not be  counted  as  five  children  of  the  intestate,  but  they  are 
to  be  considered  as  inheriting  the  interest  that  their  father 
would  have  received  had  he  survived  the  intestate;  and  one- 
half  the  estate  should  be  distributed  to  the  widow,  and  the 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TERM,  1914.  611 

In  re  Estate  of  Messersmlth. 

remaining  half  equally  divided  among  the  five  grandchildren. 
[Sec.  349,  R.  S.  1909.] 


5.   :  :  Per  Capita  and  Per  Stirpes.    In  a  controversy 

between  a  widow  and  intestate's  children  as  to  their  respective 
interests  in  his  estate,  they  each  take  per  capita;  but  as  be- 
tween the  widow  and  his  grandchildren,  she  takes  per  capita 
and  they  take  per  stirpes. 

Appeal  from  Osage  Circuit  Court. — Hon.  R.  A.  Breuer, 

Judge. 

Judgment  op  ciBCinT  cotjkt  set  aside  and  ordeb  of 

DISTBIBUTION   OF   PROBATE   COUBT  AFFIBMED. 

Gove  <&  Davidson,  William  Vosholl  and  Pope  & 
Lohman  for  appellant. 

The  appellant  contends  that  the  grandchildren 
take  the  place  of  the  father,  and  are  entitled  to  noth- 
ing more  than  the  father  would  be  were  he  alive; 
that  the  Legislature  fixed  the  measure  of  the  dower 
of  the  widow  at  the  share  of  a  child  of  her  deceased 
husband,  by  Sec.  349,  B.  S.  1909,  Hayden  v.  Hayden, 
23  Mo.  398;  Jamison  v.  Hays,  46  Mo.  546;  Skeen  v. 
Johnson,  65  Mo.  24;  In  re  Estate  of  Elliott,  98  Mo. 
383;  Bamum  v.  Barnum,  119  Mo.  67;  Keeney  v.  Mc- 
Voy,  206  Mo.  71;  In  re  Estate  of  Williams,  62  Mo. 
App.  350;  Cyclopedia  Law  Die,  p.  147;  2  Words  & 
Phrases,  '* Child— Children,''  pp.  1115  et  seq.  Sec. 
352,  R.  S.  1909,  does  not  govern  this  case.  Hastings 
V.  Hennessy,  70  Mo.  App.  354 ;  Cox  v.  Dunn,  3  Mo.  App. 
348;  Hoyt  v.  Davis,  21  Mo.  App.  235.  The  right  of 
the  widow,  her  husband  dying  and  leaving  children, 
under  Sec.  349,  E.  S.  1909,  to  take  a  child's  part  is 
one  which  is  so  absolute  that  she  takes  it  even  with- 
out election.    Lich  v.  Lich,  158  Mo.  App.  424. 

A.  T.  Dumm,  E.  M.  Zevely  and  A.  K.  Monroe  for 
respondent. 

(1)  The  administratrix  filed  a  motion  for  a  new 
trial,  also  her  affidavit  for  an  appeal  to  the  Supreme 
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Court  by  her  agent,  R.  S.  Eyors.  But  the  record  does 
not  show  any  order  granting  the  administratrix  any 
such  appeal.  The  records  do  reveal,  however,  that 
an  appeal  in  this  case  was  granted  to  the  widow  of 
William  Messersmith,  who  is  a  distributee  of  his  es- 
tate, and  who  never,  at  any  time,  applied  for  such 
appeal.  The  widow  filed  no  motion  for  a  new  trial  nor 
did  she  file  her  affidavit  for  appeal  in  the  circuit  court 
The  granting  of  the  appeal  in  this  case  was,  there- 
fore, void,  and  same  should  be  dismissed.  Sec.  2040, 
E.  S.  1909;  Cassidy  v.  St.  Joseph,  247  Mo.  197.  This 
appeal  should  be  dismissed  even  if  it  be  conceded  that 
an  appeal  was  granted  the  administratrix.  This  suit 
was  from  the  beginning  and  remains  a  contest  be- 
tween the  Messersmith  minors,  represented  by  their 
guardian  and  curator,  upon  the  one  hand,  and  Corne- 
lia Messersmith,  as  widow  and  distributee,  upon  the 
other;  there  was  no  occasion  for  the  legal  representa- 
tive (the  administratrix)  of  William  Messersmith  to 
interpose  as  a  party  to  this  suit.  Said  administra- 
trix was  never  a  party  to  it,  as  such,  nor  is  she  as 
administratrix  aggrieved  by  the  judgment  of  the  cir- 
cuit court,  and  consequently  was  not  competent  to  ap- 
peal this  case.  The  same  should  therefore  be  dis- 
missed and  the  cause  stricken  from  the  docket.  Bates 
V.  Byberg,  40  Cal.  465;  Wright's  Estate,  49  Cal.  551; 
Estate  of  Marrey,  65  Cal.  287;  Merrifield  v.  Long- 
mire,  66  Cal.  180;  Roach  v.  Coffey,  73  Cal.  281;  Gold- 
tree  V.  Thompson,  83  Cal.  420;  In  re  Williams'  Estate, 
122  Cal.  76;  In  re  Dewar's  Estate,  10  Mont.  422;  2 
Cyc.  640;  2  R.  C.  L.  54,  sec.  35;  Singmaster's  Appeal, 
86  Pa.  169;  In  re  Switzer,  201  Mo.  83.  (2)  The  affi- 
davit for  appeal  in  this  case  is  insufficient  It  sets 
forth  that  the  appeal  is  ''not  made  for  vexation  and 
delay,"  etc.,  and  is  not  even  a  substantial  compliance 
with  the  statute.  It  is  evasive  and  equivocal  and 
fatally  defective.  Sec.  2040,  R.  S.  1909;  State  ex  rel. 
V.  Gates,  113  Mo.  App.  649 ;  Cassidy  v.  St.  Joseph,  247 


Digitized  by 


Google 


VOL.  264,  OCTOBER  TEEM,  1914.  613 

In  re  Estate  of  Meesersmith. 

Mo.  197;  Jones,  Edwards  &  Co.  v.  Robertson,  76  Mo. 
App.  267.  (3)  The  respondents  contend  that  the 
grandchildren  each  take  one-sixth  and  the  appellant 
one-sixth  interest  in  estate  of  William  Messersmith, 
deceased.  Keeney  v.  McVoy,  206  Mo.  74;  Perry  v. 
Strawbridge,  209  Mo.  644;  Verdin  v.  St.  Louis,  131 
Mo.  163.  In  this  State  the  widow  up  to  1824  took  one- 
third  of  her  deceased  husband's  personal  estate  ab- 
solutely, but  at  that  time  the  law  was  amended  giv- 
ing to  the  widow  a  share  equal  to  the  share  of  a  child 
of  her  deceased  husband  instead  thereof ;  and  that  has 
been  the  law  to  the  present.  Sec.  6,  p.  128,  Territorial 
Laws  1824.  The  word  child  is  also  used  to  include 
grandchildren  and  give  the  widow  an  interest  equal  in 
quantity  to  the  greatest  interest  anyone  can  take,  up- 
on whom  the  law  casts  the  estate.  Perry  v.  Straw- 
bridge,  209  Mo.  621 ;  Keeney  v.  McVoy,  206  Mo.  42.  (4) 
The  grandchildren  whose  parents  die  before  the  grand- 
father inherit  directly  from  their  grandparent  and  take 
per  capita,  in  cases  of  this  kind.  Sec.  336,  R.  S.  1909 ; 
Copenbaver  v.  Copenbaver,  78  Mo.  57.  Personal  prop- 
erty descends  to  the  heirs  when  the  owner  dies  intes- 
tate. Sec.  332,  R.  S.  1909;  In  re  Estate  of  Elliott,  98 
Mo.  383.  The  widow  does  not  inherit,  neither  does  she 
take  as,  nor  in  the  capacity  of,  a  child;  she  merely 
takes  a  share  in  the  deceased  husband's  estate  equal 
(in  quantity  only)  to  the  share  of  a  child;  her  interest 
always  depends  on  the  interest  of  some  one  upon  whom 
ttie  law  casts  the  estate;  the  rights  of  others  entitled 
must  first  be  ascertained  in  a  case  of  this  kind  before 
her  rights  can  be  determined.  Schaper  v.  Schaper,  158 
Mo.  App.  609.  Appellant's  contention  is  against  the 
law  of  dower,  descents  and  distribution ;  while  respond- 
ent's position  is  such  as  to  give  force  and  effect  to  all 
kindred  statutes  upon  this  subject  and  to  give  justice 
to  all,  as  contemplated  by  our  Legislature  since  1824. 
(5)  When  a  statute  uses  the  term  children  it  may 
stand  in  a  collective  sense  for  grandchildren  when  jus- 
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tice  and  reason  require  it.  4  Kent's  Commentaries,  p. 
418;  Endlich  on  Interpretation  of  Statutes,  sees.  80 
and  321. 

BAILEY,  C— Upon  final  settlement  of  the  estate 
of  William  Messersmith,  deceased,  at  the  August  term, 
1911,  of  the  probate  court  of  Osage  county,  Missouri, 
there  was  $45,242.52  to  be  distributed  between  the  wid- 
ow and  the  five  children  of  a  deceased  son  by  a  for- 
mer marriage. 

There  is  a  complete  transcript,  with  the  record  of 
all  the  proceedings  in  the  probate  and  circuit  courts  of 
said  county.  It  appears  from  the  transcript  that  the 
administratrix  applied  to  the  probate  court,  after  her 
final  settlement  had  been  made  and  approved,  for  an 
order  of  distribution  of  the  funds  aforesaid.  She  like- 
wise filed  a  written  statement  as  widow  claiming  one- 
half  of  said  fund  under  section  349,  Bevised  Statutes 
1909,  and  stated  therein  that  the  remaining  one-half 
belonged  to  the  five  children  of  John  Messersmith,  a 
son,  who  died  before  the  death  of  his  father,  William 
Messersmith. 

The  probate  court  sustained  the  contention  of  the 
administratrix  and  gave  her  one-half  of  said  fund. 
The  five  children,  who  were  minors,  through  their  guar- 
dian, appealed  to  the  circuit  court  of  Osage  county. 
The  administratrix  and  said  guardian,  through  their 
attorneys,  agreed  upon  the  facts  as  follows : 

'*It  is  admitted  by  the  respective  parties  on  this 
trial  that  the  five  children  mentioned  in  the  applica- 
tion, namely;  Pearl  Messersmith,  Amy  Messersmith, 
William  M.  Messersmith,  Homer  Loyd  Messersmith 
and  Maggie  Messersmith,  are  the  children  of  John  Mes- 
sersmith, and  that  the  said  John  Messersmith  was  a 
son  of  the  deceased  William  Messersmith  and  died 
prior  to  his  father.  That  Cornelia  Messersmith  is  the 
mdow  of  said  William  Messersmith,  deceased,  and  that 
she  and  the  said  five  named  minors  are  the  only  per- 
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sons  entitled  to  share  in  the  estate  of  William  Messer- 
smith, deceased,  and  that  the  said  John  Messersmith 
was  a  child  of  William  Messersmith  by  a  former  wife, 
also  now  deceased,  and  that  by  said  former  wife  the 
said  William  Messersmith  had  another  child,  a  daugh- 
ter, Maggie  Messersmith,  who  died  prior  to  William 
Messersmith,  leaving  no  descendants.  And  it  is  fur- 
ther admitted  that  James  David  Huckstep  is  the  le- 
gally appointed  guardian  and  curator  of  the  estates 
of  said  minor  children,  and  Cornelia  Messersmith  is 
the  administratrix  of  William  Messersmith,  deceased. 
It  is  also  admitted  that  William  Messersmith  died  in- 
testate in  Osage  county,  Missouri,  on  or  about  June  15, 
1909.  It  is  admitted  that  the  amount  of  personal  prop- 
erty to  be  distributed  in  this  estate  is  $45,242.52,  as 
shown  by  final  settlement.*' 

The  circuit  court,  on  the  agreed  statement  of  facts, 
found  and  adjudged  that  the  said  widow  was  entitled 
to  one-sixth  of  said  property  and  that  each  of  the 
above-named  minors  was  entitled  to  one-sixth  interest 
therein.  This  order  of  distribution  was  directed  to  be 
certified  to  said  probate  court,  and  a  judgment  was  en- 
tered against  Cornelia  Messersmith,  the  widow,  for  the 
costs  of  said  proceeding. 

Cornelia  Messersmith,  as  administratrix  afore- 
said, at  the  same  term,  and  on  the  same  day  of  the 
rendition  of  said  judgment,  filed  a  motion  for  new 
trial,  and  asserted  therein  that:  (1)  The  decision  was 
contrary  to  law;  (2)  the  court  erred  in  its  judgment 
upon  the  agreed  facts  as  a  matter  of  law,  and  (3)  the 
order  of  distribution,  as  made  by  the  probate  court 
(giving  her  one-half  of  said  estate)  in  said  matter,  was 
right  and  should  have  been  afl5rmed.  This  motion  was 
overruled,  etc.,  and,  without  caption,  the  following  af- 
fidavit for  appeal  was  filed : 

**Now  comes  R  S.  Eyors  as  agent  for  Cornelia 
Messersmith,  administratrix  of  said  estate,  and  being 
duly  sworn  on  his  oath  says  the  appeal  in  this  cause 
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taken  from  the  judgment  of  the  Osage  Circuit  Court  is 
not  made  for  vexation  and  delay,  but  because  this  affi- 
ant believes  appellant  is  aggrieved  by  the  judgment 
and  decision  of  the  said  circuit  court  herein,'*  etc. 

On  the  filing  of  said  affidavit  the  trial  court  granted 
the  administratrix  an  appeal  to  this  court,  and  she 
filed  herein  her  transcript  of  appeal  on  November  7, 
1911.  On  December  30,  1914,  more  than  three  years 
after  the  filing  of  said  transcript,  the  respondent  filed 
in  this  cause  a  motion  to  dismiss  said  appeal.  The  mo- 
tion to  dismiss  will  be  considered  with  the  merits  of 
the  case. 

The  jurisdiction  of  this  court  is  assailed  by  re- 
spondent upon  two  grounds:  (a)  Because  the  appeal 
was  taken  from  the  circuit  cojirt  by  the  widow  as  ad- 
ministratrix and  not  by  her  individually  as  one  of  the 
distributees;  (b)  because  the  affidavit  for  appeal  al- 
leges that  it  was  not  made  for  vexation  and  delay,  when 
the  disjunctive  or  should  have  been  used  instead  of 
**and.''  We  will  dispose  of  these  questions  in  the  or- 
der presented. 

I.  The  personal  estate  held  by  the  administratrix 
upon  final  settlement  and  which  she  sought  to  have  dis- 
tributed between  herself  and  the 
Appeal:  In  Capacity      flye  children  named,  was  in  her  pos- 

of  Administratrix.  -,..;..  -, 

session  as  admimstratnx,  and  un- 
der the  circumstances  she  holds  the  legal  title  thereto 
until  a  final  order  of  distribution  is  made.  In  Orchard 
V.  Store  Co.,  225  Mo.  1.  c.  433,  this  court  said: 

**If,  however,  a  leasehold  is  personal  property,  it 
passes  primarily,  on  the  death  of  the  owner,  to  the 
executor  or  administrator,  and  until  the  heirs  or  lega- 
tees receive  it  through  the  process  of  administration, 
the  legal  title  thereto  is  in  such  legal  representative. 
[Smarr  v.  McMaster,  35  Mo.  349;  Leakey  v.  Maupin, 
10  Mo.  368;  Gillet  v.  Camp,  19  Mo.  404;  Kouggley  v. 
Teichmann,  10  Mo.  App.  257 ;  Richardson  v.  Cole,  160 
Mo.  372.]'^ 
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The  same  principles  of  law  were  announced  by  this 
court  in  Moody  v.  Peyton,  135  Mo.  1.  c.  488-489.  In 
other  words,  the  administratrix  came  into  the  probate 
court  with  the  fund,  and  asserted  as  widow  that  she 
was  entitled  to  one-half  of  same,  and  that  the  five  chil- 
dren were  entitled  to  the  remainder.  She  was  author- 
ized by  law  to  hold  the  fund  as  administratrix  until  a 
final  legal  order  of  distribution  is  made.  The  probate 
court  sustained  her  contention,  but  the  heirs  appealed 
to  the  circuit  court  She  was  therefore  before  the  cir- 
cuit court  as  administratrix  with  the  fund,  and  as  the 
widow  claiming  one-half  of  same.  The  circuit  court 
decided  adversely  to  her  claim  as  widow  and  allowed 
her  one-sixth,  instead  of  one-half  of  said  fund.  The 
court  also  overruled  her  contention  as  administratrix 
that  the  five  children  were  only  entitled  to  one-half  the 
estate  instead  of  five-sixths  of  same.  If  satisfied  that 
the  order  of  distribution  made  by  the  circuit  court  "was 
wrong,  she  had  the  right  as  administratrix  and  legal 
custodian  of  said  fund  to  appeal  the  case  to  this  court 
in  order  that  the  rights  of  the  parties  might  be  defi- 
nitely determined.  We  therefore  hold  that  the  admin- 
istratrix had  the  legal  right  to  appeal  the  cause  to  this 
court. 

n.  The  transcript  of  appeal  was  on  file  here  more 
than  three  years  before  a  motion  to  dismiss  said  ap- 
peal was  filed.  The  case  was  even  upon  the  printed 
docket  for  hearing  at  the  January  Call,  1915,  before 
said  motion  was  filed.    It  is  manifest  that  the  use  of 

the  word  and  instead  of  or  in  the  aflSdavit 
Appeal:  for  appeal  was  purely  an  oversight  and 

clerical  error.  The  circuit  court,  after  de- 
ciding adversely  to  her  contention,  granted  her  as  ad- 
ministratrix, an  appeal  to  this  court.  As  such  legal 
representative  it  was  her  duty  as  custodian  of  said  fund 
to  see  that  it  was  distributed  according  to  law.  As  she 
represented  the  entire  fund  as  administratrix,  the  case 
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was  properly  appealed  by  her  in  that  capacity.  She 
presents  here  a  meritorious  case.  In  view  of  the  fore- 
going facts,  and  the  conclusions  reached  by  this  court 
in  Cassidy  v.  St.  Joseph,  247  Mo.  197,  on  this  subject, 
we  overrule  the  motion  to  dismiss  appeal. 

III.  The  determination  of  this  cause  depends  up- 
on the  construction  of  section  349,  Revised  Statutes 
1909,  which  reads  as  f oUows : 

''When  the  husband  or  wife  shall  die,  leaving  a 
child  or  children  or  other  descendants,  the  widow  or 
widower  shall  be  entitled  absolutely  to  a  share  in  the 
personal  estate  belonging  to  the  husband  or  wife  at  the 
time  of  his  or  her  death,  equal  to  the  share  of  a  child 
of  such  deceased  husband  or  wife.'' 

The  above  and  other  similar  provisions  of  our  law, 
coming  before  the  courts  for  review,  have  furnished  the 
opportunity  for  a  great  display  of  legal  learning,  but 
in  our  opinion  the  plain  provisions  of  said  section,  when 
given  a  common-sense,  every-day  construction,  are 
more  easily  understood  than  many  of  the  exhaustive 
opinions  undertaking  to  elucidate  and  construe. the 
same. 

In  our  opinion,  said  section,  as  applied  to  the  facta 
of  this  case,  means,  that  as  William  Messersmith  died 
intestate,  leaving  a  widow  and  no  other  heirs  except 
the  five  children  of  his  son  John,  who  died  before  his 
father,  the  five  children,  in  ascertaining  the  share  of 
the  widow  in  the  fund  aforesaid,  occupy  the  same  posi- 
tion, and  take  the  same  share  of  said  estate,  which 
their  father,  John,  would  have  taken,  had  he  been  alive 
at  the  time  of  his  father's  death.  If  we  are  correct  in 
the  conclusion  thus  reached,  the  widow  is  entitled  to 
one-half  the  funds  held  by  her  as  administratrix  afore- 
said, and  the  five  children  supra  are  entitled  to  the  re- 
mainder of  said  fund. 
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The  courts  of  this  State  have  uniformly  been  lib- 
eral in  dealing  with  the  rights  of  the  widow  when 
called  in  question. 

In  Lemp  v.  Lemp,  249  Mo.  1.  c.  314,  it  is  said: 
*'Such  statutes  are  quite  liberal  to  the  wife  in  this 
State,  giving  her,  in  addition  to  her  dower  in  his  real 
estate,  the  title  absolutely  to  a  share  in  the  personal 
estate  belonging  to  the  husband  at  the  time  of  his  death 
equal  to  the  share  of  a  child.    [R.  S.  1909,  sec.  349.] '' 

The  wife  under  the  above  section  is  not  a  dowress 
but  a  distributee.  [Howard  v.  Strode,  242  Mo.  1.  c.  218, 
219.]  Judge  Febkiss,  in  behalf  of  Division  Two  of  this 
court,  upon  page  220  of  the  last  citation,  said :  **  Under 
section  349,  the  widow  is  entitled  absolutely  to  a  share 
in  the  personal  estate  of  her  husband  equal  to  the  share 
of  his  child.  She  thus  becomes  a  distributee,  and  as 
such  stands  in  the  same  relation  to  the  personal  estate 
as  does  the  child,  and  manifestly  is  entitled  to  the  same 
remedies  to  enforce  her  rights.'' 

In  Lich  V.  Lich,  158  Mo.  App.  1.  c.  424,  Judge  Rey- 
nolds, in  behalf  of  the  St.  Louis  Court  of  Appeals, 
said:  **The  right  of  the  widow,  her  husband  dying 
and  leaving  children,  under  section  349,  Revised  Stat- 
utes 1909,  to  take  a  child's  part,  is  one  which  is  so 
absolute  that  she  takes  it  even  without  election.'' 

In  Hayden's  Admr.  v.  Hayden's  Admr.,  23  Mo.  1. 
c.  399,  Judge  Ryland  said:  **The  right  of  the  widow 
to  a  share  in  the  slaves  equal  to  a  child's  part,  does 
not  depend  upon  any  act  to  be  done  by  the  widow;  the 
right  vests  immediately,  and,  unless  she  chooses  to 
take  otherwise,  no  one  can  choose  for  her.  The  law 
confers  on  her  a  child's  part,  but  gives  her  the  option 
to  reject  this  part.  Now,  unless  this  will  to  choose  is 
exercised,  the  child's  portion  becomes  the  widow's  por- 
tion." 

In  Keeney  v.  McVoy,  206  Mo.  1.  c.  70,  this  court,  in 
very  emphatic  language,  recognized  the  rights  of  the 
widow  under  our  statutes,  and  held  that  in  dealing 
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with  her  interests,  the  law  should  be  liberally  con- 
strued. 

The  above  quotations  take  a  wide  range,  and  show, 
from  an  early  period  in  the  State's  history  to  the  pres- 
ent time,  that  the  widow's  interest  as  distributee  in 
her  husband's  estate  has  always  been  liberally  pro- 
tected and  sustained. 

In  the  Keeney  case,  supra,  the  granddaughter  and 
her  husband  brought  suit  in  partition  to  divide  certain 
real  estate.  The  decedent  left  no  other  heirs  except 
this  granddaughter  and  his  widow.  The  granddaugh- 
ter and  her  husband  took  the  position  that,  as  the  de- 
ceased departed  this  life  without  leaving  any  living 
children,  the  widow  took  nothing,  under  section  356, 
Revised  Statutes  1909.  This  court,  after  reviewing 
many  authorities  and  discussing  the  question  pro  and 
con,  finally  reached  the  conclusion  that  although  there 
was  no  living  child  at  the  time  of  decedent's  death, 
yet,  as  he  left  a  grandchild,  it  gave  the  widow  a  child's 
part,  aAd  she  was  entitled  to  one-half  of  the  property 
in  controversy.  The  court  thereupon  gave  the  widow 
an  equal  proportion  with  the  grandchild. 

This  case  is  cited  as  an  authority  against  the  con- 
tention which  we  have  heretofore  reached,  but  the  most 
casual  examination  of  the  same  will  disclose  that  in 
the  Keeney  case  there  was  only  one  grandchild  and 
the  widow,  hence  the  question  which  we  have  here  as 
to  whether  the  widow  can  only  take  one-sixth  interest 
where  there  were  five  grandchildren,  was  not  involved. 
In  other  words,  in  the  Keeney  case  this  court  did  not 
undertake  to  say  whether  the  widow  would  be  entitled 
to  one-half  of  her  husband's  personal  property  or 
whether  she  would  simply  be  entitled  to  one-sixth  of 
same,  where  there  were  five  grandchildren  as  in  the 
case  at  bar.  We  have  been  unable  to  find  any  case 
in  this  State  where  the  question  in  review  here  has 
been  squarely  decided. 
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Keeping  in  mind  the  policy  of  the  law  in  this  State 
to  deal  liberally  witii  the  widow  in  construing  her 
rights,  it  is  manifest  that  section  349,  Revised  Statutes 
1909,  can  only  be  construed  in  the  case  at  bar  to  give 
the  widow  one-half  the  fund,  and  the  five  children  the 
remainder. 

Under  the  Law  of  Descent  and  Distribution,  sec- 
tion 332,  Revised  Statutes  1909,  the  five  children  here 
would  have  simply  inherited  the  interest  of  their  fa- 
ther John,  who  died  before  the  death  of  decedent. 
[Estate  of  Wm.  G.  WUUams,  62  Mo.  App.  1.  c.  350.] 

It  is  contended  by  respondent's  counsel  that  the 
law  in  this  case  cast  the  estate  of  William  Messersmith 
into  five  equal  parts,  there  being  five  distinct  heirs  sur- 
viving him,  and  that  as  the  widow  is  entitled  to  a  child's 
share,  she  takes  a  one-sixth  interest  in  the  estate,  and 
nothing  more.  We  do  not  agree  with  counsel  as  to 
above  contention.  In  a  controversy  between  the  widow 
and  a  child,  they  each  would  take  per  capita^  but  we 
hold,  that  as  between  the  widow  and  a  grandchild  or 
grandchildren,  she  takes  per  capita  and  the  grandchild 
or  grandchildren  per  stirpes.  The  same  principle 
would  apply,  whether  there  was  one  or  more  children 
of  deceased,  or  whether  there  was  one  grandchild  or 
several.  In  other  words,  the  widow  and  children  would 
take  per  capita,  and  the  grandchildren  would  take  per 
stirpes,  in  a  controversy  between  themselves.  The 
same  rule  of  construction  would  apply,  even  if  there 
were  two  or  more  sets  of  grandchildren  and  the  widow, 
as  the  latter  would  take  per  capita,  and  the  different 
sets  of  grandchildren,  per  stirpes. 

We  are  of  the  opinion,  that  section  349,  supra, 
should  be  construed  as  above  indicated.  This  construc- 
tion of  said  section  is  in  harmony  with  kindred  stat- 
utes upon  this  subject. 

The  judgment  of  the  circuit  court  is  therefore  set 
aside,  and  the  order  of  the  distribution  made  by  the 
probate  court  of  Osage  county,  Missouri,  affirmed. 
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PER  CURIAM.— The  original  opinion  of  Railey, 
C,  having  been  modified  as  requested  by  counsel  for 
respondents,  is  hereby  adopted  as  the  opinion  of  the 
court,  and  the  motion  for  rehearing  overruled.  All 
the  judges  concur;  Woodson,  J.,  concurs  fully  with  this 
opinion,  and  holds  that  the  rule  here  announced  is  in 
perfect  harmony  with  the  doctrine  stated  in  the  case 
of  Keeney  v.  McVoy,  206  Mo.  42. 


ALICE  TIEDE,  Appellant,  v.  0.  C.  FUHR  et  al. 

Division  One,  Aprii  1,  1915. 

1.  DEPOSITIONS:  Attachment  of  Witness.  Whatever  power  a 
justice  of  the  peace  possesses  to  command  by  subpoena  and 
compel  by  attachment  the  attendance  of  witnesses  before  him  at 
the  taking  of  depositions,  is  statutory. 

2.  :  :  Notice.  In  the  absence  of  waiver  and  agree- 
ment of  the  parties,  the  statutory  notice  to  take  a  deposition  is 
an  essential  prerequisite  to  the  vesting  in  the  justice  of  the 
peace  of  authority  to  take  the  deposition  at  all,  and  without 
such  notice  he  has  no  power  to  subponea  and  attach  witne^es 
whose  depositions  are  desired. 

3.  :  :  :   Service:   For  Past  Date.    The  service 

of  a  copy  of  a  notice  to  take  a  deposition  on  a  date  that  is 
past,  is  void  and  no  notice  at  all,  although  the  original  upon 
which  the  officer  who  serves  the  copy  makes  his  return  calls 
for  a  future  date.  The  return  of  the  constable  is  at  most  but 
prima-facie,  and  the  rule  applicable  to  a  sheriffs  return  upon 
summons  cannot  be  invoked. 

4.  FALSE  IMPRISONMENT:  Attachment  of  Witness:  Liability  of 
Private  Persons:  Mistake  in  Notice:  Punitive  Danfiages.  It  Is 
the  general  rule  that  it  is  incumbent  upon  private  persons  (such 
as  a  party  to  a  suit  and  his  attorney),  voluntarily  causing  the 
enforcement  of  a  writ  of  attachment  for  a  witness,  to  find  a 
record  that  will  support  the  process;  and  where  they  induce  the 
Issuance  and  service  of  such  writ,  an  action  for  false  imprison- 
ment will  lie  if  the  writ  is  issued  without  jurisdiction — If.  for 
instance,  they  induce  the  justice  to  issue  and  the  constable  to 
serve  a  writ  of  attachment  for  a  witness  who  has  not  bc^n 
served  with  notice  to  appear  at  the  taking  of  the  deposition.  As 
to  such  private  persons  and  a  right  of  action  against  them  it 
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matters  not  that  the  copy  of  the  notice  served  upon  the  witness, 
by  unintentional  mistake  of  the  justice,  called  for  attendance 
upon  a  past  date,  though  a  belief  by  them  that  due  notice  had 
been  given  is  of  much  importance  on  the  question  of  punitive 
damages. 

: :  Attorney:  Good  Faith.    Trespass  lies  against  an 

attorney  for  a  party  to  a  pending  suit,  who  sues  out  void 
process  whereby  another  is  unlawfully  imprisoned.  Nor  is 
bad  faith  an  essential  element  of  false  imprisonment.  Qood 
faith  will  not  relieve  an  attorney  from  liability  for  procuring 
the  issuance  and  service  of  process  from  an  inferior  tribunal 
absolutely  without  jurisdiction.  [Questioning  soundness  of  ap- 
parently contrary  announcement  in  Fellows  v.  Goodman,  49 
Mo.  62,  and  distinguishing  between  good  faith  and  malicious 
prosecution.] 

:  :   Elements:   How  Shown.    To  sustain  an  action 

for  false  imprisonment,  it  is  necessary  to  prove  the  imprison- 
ment, the  arrest,  the  "constraint  of  liberty,"  as  well  as  its 
falsity;  but  this  may  be  shown  to  have  been  effected  by  words 
alone,  or  by  acts  alone,  or  by  both.  Submission  to  arrest  in 
order  to  avoid  a  demonstration  which  apparently  can  only  be 
avoided  by  submission,  is  sufficient. 


7.  : : :  Mitigation.    Courteous  treatment  by  the 

officer  making  the  arrest  cannot  defeat  an  action  for  false  im- 
prisonment against  a  private  person  who  induced  the  justice  to 
issue  and  the  constable  to  serve  the  writ  of  attachment,  nor 
can  the  fact  that  the  witness  and  her  attorney  knew  the  notice 
to  attend  the  taking  of  the  deposition  contained  a  mistake  which 
.  made  it  void  and  did  not  at  an  opportune  time  reveal  that 
fact  to  the  defendant's  attorney,  though  such  facts  ought  to 
reduce  the  recoverable  damages. 

^.   :   Against  Attorney's  Client.     The  evidence  in  this  case 

supports  the  inference  that  the  client  of  the  attorney  who  in- 
duced the  Justice  to  issue  and  the  constable  to  serve  a  writ  of 
attachment  for  a  witness  who  had  not  been  subpoenaed,  knew 
and  approved  of  his  attorney's  acts,  and  therefore  he  is  also 
liable  to  the  witness  in  an  action  for  false  imprisonment 

^9.  MALICIOUS  PROSECUTION:  No  Abuse  of  Process.  Where  the 
evidence  reveals  no  abuse  of  process,  but  merely  a  detention 
without  authority  or  process,  or  upon  void  process,  an  action 
for  malicious  prosecution  cannot  be  sustained.  In  malicious 
prosecution  some  sort  of  "prosecution"  must  appear,  which 
necessarily  implies  the  employment  of  legal  process  possessing 
at  least  a  measure  of  regularity. 
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Appeal  from  Greene  Circuit  Court— ffow.  James  T. 
Neville,  Judge. 

Revebsed  and  bemanded. 

Oscar  B.  Elam  for  appellant. 

(1)  False  imprisonment  is  a  mixed  question  or 
law  and  fact.  Whether  there  has,  in  fact,  been  an  im- 
prisonment is  a  question  of  fact  for  the  jury  to  de- 
termine. 5  Ency.  of  Ev.,  p.  733.  (2)  In  order  to  es- 
tablish the  offense  of  false  imprisonment  it  is  only 
necessary  on  behalf  of  the  plaintiff  to  show  the  im- 
prisonment. 5  Ency.  of  Ev.,  p.  733.  And  however 
honestly  the  mistake  has  been  made  in  causing  the 
arrest  to  be  made',  the  procurer  thereof  is  neverthe- 
less liable.  Bishop  on  Non-Contract  Law,  sec.  213.  (3) 
The  law  presumes  every  imprisonment  unlawful.  Floyd 
V.  State,  12  Ark.  43,  54  Am.  Dec.  250;  Mitchell  v.  State, 
12  Ark.  50,  54  Am.  Dec.  253 ;  People  v.  McGrew,  77  CaL 
570 ;  Kirbie  v.  State,  5  Tex.  App.  60.  (4)  The  burden 
of  proving  the  imprisonment  lawful  is  upon  him  who 
asserts  the  imprisonment  to  be  lawful.  5  Ency.  of  Ev., 
p.  734.  (5)  Malice  is  not  a  constituent  element  of 
the  wrong  of  false  imprisonment.  Bishop  on  Non-Con- 
tract Law,  sec.  212;  Boeger  v.  Langenberg,  9  Mo.  396; 
5  Ency.  of  Ev.,  p.  733.  (6)  Want  of  probable  cause 
is  not  a  constituent  element  of  the  wrong  of  false  im- 
prisonment in  making  a  prima-facie  case.  5  Ency.  of 
Ev.,  p.  733;  Boeger  v.  Langenberg,  97  Mo.  396.  (7) 
False  imprisonment  is  any  unlawful  physical  restraint 
by  one  of  another's  liberty,  whether  in  prison  or  else- 
where, in  a  place  stationary  or  moving,  under  claim  of 
authority  or  not,  by  bolts  and  bars,  by  threats  over- 
powering the  will,  or  by  any  other  means.  Bishop  on 
Non-Contract  Law,  sec.  206;  Boeger  v.  Langenberg^ 
97  Mo.  396;  Wehmyer  v.  Mulvihill,  150  Mo.  App.  205. 
{8)   Wrongful  arrest  is  the  most  familiar  illustration* 
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If  an  oflScer  or  private  person,  assuming  to  act  by  com- 
mand or  permission  of  the  law,  detains  one  without 
its  authorization  in  fact,  whether  believing  himself 
to  have  the  authority  or  not,  he  must  answer  to  the 
arrested  person  for  a  false  imprisonment.  Bishop  on 
Non-Contract  Law,  sec.  209.  (9)  One  who  procured 
the  arrest,  whether  present  or  absent  when  it  was  made, 
is  in  like  manner  answerable.  Bishop  on  Non-Contract 
Law,  sec.  209.  (10)  Li  this  country  courts  of  law 
have  no  inherent  power  to  direct  the  taking  of  deposi- 
tions, their  sole  authority  in  that  respect  being  con- 
ferred by  constitutional  provisions  or  statutes.  6  Ency. 
PL  &  Pr.,  p.  478 ;  In  re  Nitsche,  14  Mo.  App.  213.  (11) 
The  notice  served  upon  plaintiff  March  31,  1910,  that 
depositions  on  part  of  defendant  would  be  taken  in  the 
case  March  4, 1910,  was  no  notice  at  all.  Range  Co.  v. 
Jeffers,  79  Mo.  App.  178 ;  In  re  Nitsche,  14  Mo.  App. 
213.  (12)  The  service  of  notice  of  the  time  and  place 
of  taking  the  depositions  is  a  condition  precedent  to 
the  exercise  of  the  right  to  take  the  depositions.  R.  S. 
1909,  sec.  6392.  (13)  All  plaintiff  was  required  to  do 
to  make  her  case  on  her  count  for  malicious  prosecution 
was  to  show  that  she  was  prosecuted  by  the  defendants ; 
that  the  prosecution  terminated  in  her  favor,  and  that 
it  was  malicious  and  without  probable  cause.  Eckerle 
V.  Higgins,  159  Mo.  App.  183. 

G.  A.  Watson,  J.  J.  Gideon  and  W.  P.  Sullivan  for 
respondents. 

(1)  The  facts  on  which  the  action  of  the  justice 
of  the  peace  was  based  were  all  before  him,  files  of  his 
court,  and  neither  the  respondent  Fuhr  nor  his  attor- 
ney is  answerable  for  his  act.  Warren  v.  Flood,  72 
Mo.  App.  205;  Clark  v.  Thompson,  160  Mo.  461 ;  Bruck- 
er  V.  Frederick,  109  Mo.  App.  614 ;  St.  Louis  v.  Karr, 
85  Mo.  App.  615.  (2)  To  sustain  an  action  for  mali- 
cious prosecution,  malice  and  want  of  probable  cause 
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must  co-exist.  Pinson  v.  Campbell,  124  Mo.  App.  260; 
Stubbs  V.  MulhoUand,  168  Mo.  47.  (3)  To  sustain  an 
action  for  false  arrest,  bad  faith  must  be  shown.  Daugh- 
erty  v.  Snyder,  97  Mo.  App.  495 ;  Fellows  v.  Goodman, 
49  Mo.  62;  Roth  v.  Shupp,  94  Md.  55.  (4)  An  action 
for  false  imprisonment  may  not  be  maintained  for  an 
arrest  which  is  lawful,  no  matter  at  whose  instigation 
or  from  what  motive  the  arrest  was  made.  Bierworth 
V.  Pieronnet,  65  Mo.  App.  431;  Weymeyer  v.  Mulvi- 
hill,  150  Mo.  App.  197;  Merchant  v.  Bothwell,  60  Mo. 
App.  341;  Finley  v.  Refrigerator  Co.,  99  Mo.  559.  (5) 
The  attachment  of  Alice  Tiede  was  lawful.  R.  S.  1909, 
sec.  6404.  (6)  She  could  not  be  the  judge  as  to  her 
duty  to  obey  the  subpoena.  Shull  v.  Boyd,  251  Mo. 
475. 

BLAIR,  J.— Plaintiff  appeals  from  an  order  over- 
ruling her  motion  to  set  aside  a  nonsuit  taken  when 
the  trial  court  sustained  a  demurrer  to  the  evidence. 
The  petition  is  in  two  counts,  one  for  false  imprison- 
ment and  one  for  malicious  prosecution.  Each  count 
prays  $20,000  as  damages. 

Plaintiff  and  defendant  Fuhr  are  sister  and  broth- 
er, and  in  1910  were  involved  in  litigation  in  which  de- 
fendant Sullivan  was  acting  as  Fuhr's  counsel  and 
appellant's  present  counsel  represented  her. 

On  March  31,  1910,  depositions  for  plaintiff  were 
being  taken  before  H.  A.  Garbee,  at  Billings,  in  a  case 
then  pending  in  Christian  county,  instituted  by  Alice 
Tiede,  the  present  appellant,  against  0.  C.  Fuhr,  one 
of  these  respondents.  On  that  date  opposing  counsel 
signed  an  agreement  purporting  to  postpone  the  tak- 
ing of  such  depositions  until  April  4,  1910.  On  the 
day  the  agreement  was  signed  defendant,  by  his  attor- 
ney, undertook  to  give  notice  to  Alice  Tiede  for  the 
taking  of  depositions  on  behalf  of  defendant  in  the 
same  case  and  upon  April  4,  1910,  but  before  a  differ- 
•ent  magistrate,  E.  F.  Howcroft,  and  at  an  oflSce  in  Bill- 
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ings  different  from  that  named  in  the  agreement  men- 
tioned. The  original  notice  which  the  constable  re- 
turned to  the  justice  named  April  4,  1910,  as  the  date 
for  taking  depositions  for  the  defendant,  but  the  copy 
of  the  notice  actually  delivered  to  Alice  Tiede  noti- 
fied her  that  the  depositions  would  be  taken  March  4, 
1910.  A  subpoena  to  appear  before  Howcrof t  on  April 
4,  1910,  was  served  upon  Alice  Tiede  at  the  time  the 
supposed  copy  of  the  notice  was  delivered  to  her.  Soon 
thereafter  she  noted  that  the  notice  was  for  a  day  past. 
It  appears  that  only  Mrs.  Tiede,  her  husband  and  her 
attorney  knew  of  the  error  in  the  notice  until  she  ap- 
peared before  Howcrof t  in  obedience  to  an  attachment 
issued  by  him. 

There  is  evidence  that  on  April  4th  counsel  for 
Alice  Tiede  refused  to  agree  to  a  division  of  the  day 
for  the  taking  of  depositions  before  Garbee  in  her  be- 
half as  plaintiff  and  before  Howcroft  in  behalf  of  de- 
fendant Fuhr,  as  suggested  by  defendant's  then  coun- 
sel and  present  codefendant  Sullivan;  that  defendant's 
counsel  then  left  the  scene,  and  the  taking,  in  behalf 
of  plaintiff,  of  defendant  Fuhr's  deposition  was  re- 
sumed before  Garbee ;  in  a  short  time  Fuhr,  then  on  the 
witness  stand  undergoing  examination  by  plaintiff's 
counsel,  asked  Justice  Garbee  to  excuse  him  in  order 
that  he  might  consult  his  attorney,  his  present  code- 
fendant. Fuhr  was  absent  fifteen  or  twenty  minutes 
and  then  returned,  and  there  is  evidence  he  was  heard 
to  say  to  his  wife:  **She  will  have  something  else  to 
think  about  now."  This  was  a  short  time  before  the 
justice's  attachment  was  served.  One  witness  testi- 
fied that  just  after  the  constable  who  served  the  at- 
tachment left  with  Alice  Tiede  in  his  custody,  Fuhr, 
who  was  present  when  the  arrest  was  made,  **  smiled 
and  said  that  the  fun  had  all  been  on  one  side,  but 
it  would  be  on  the  other  side  now."  There  was  some 
testimony  also  that  earlier  in  the  day  defendant  Fuhr 
had  attempted  to  procure  the  services  of  a  stenogra- 
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pher  to  take  the  depositions  before  Howcroft,  and  on 
being  told  that  the  person  applied  to  was  engaged  with 
the  depositions  before  Garbee  and  could  not  appear  be- 
fore Howcroft  at  the  same  time,  Fuhr  said  that  **in 
that  case  Mr.  Sullivan  would  have  to  make  other  ar- 
rangements/* 

The  evidence  tends  to  show  that  Justice  Howcroft 
issued  an  attachment  for  Alice  Tiede  at  defendant  Sul- 
livan's request  and  delivered  it  to  the  constable  in 
his  presence.  In  fact,  the  constable  testified  that 
''they"  (Howcroft  and  Sullivan)  delivered  it  to  him. 
The  constable  proceeded  to  the  hotel  where  Justice 
Garbee  was  sitting,  and  where  defendant  Fuhr  was, 
and  took  Mrs.  Tiede  in  custody  and  accompanied  her 
to  Howcroft  *s  office.  She  was  almost  immediately  dis- 
charged by  the  justice. 

I.  Whatever  power  a  justice  of  the  peace,  taking 
depositions,  possesses  to  command  by  sob- 
Deposition.  poena  and  compel  by  attachment  the  at- 
tendance of  witnesses,  is  statutory.  [Sees.  6404,  6367, 
R.  S.  1909.] 

In  the  absence  of  waiver  and  agreement  of  the 
parties,  the  statutory  notice  to  take  depositions  (Sees. 
6392,  6393,  R.  S.  1909)  is  an  essential  prerequisite  to 
the  vesting  in  the  justice  of  authority  to  take  deposi- 
tions at  all.  In  such  case  in  the  absence  of  authority 
to  take  depositions  there  can  be  no  power  to  subpoena 
and  attach  witnesses  whose  depositions  are  desired. 

In  this  case  there  was  no  service  of  notice  to  take 
depositions  upon  April  4,  1910.  The  copy  delivered 
was  for  a  day  that  was  past  and  the  service  was  void. 
The  effect  of  the  return  of  the  constable  was  at  most 
but  prima-facie  (Bowyer  v.  Knapp,  15  W.  Va.  277)  and 
the  rule  (Smoot  v.  Judd,  184  Mo.  508)  applicable  to 
sheriffs'  returns  upon  summons  cannot  be  invoked. 
Assuming  that  such  return  is  sufficient  to  protect  the 
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justice  himself,  in  that  his  erroneous  decision  that  he 
had  jurisdiction  of  the  person  fell 

False  Imprisonment.      .,,  .      ,,  •       xi.    i.  •  a 

Within  the  maxiin  that  ignorance  of 
fact  excuses,  yet  defendants  in  this  case  are  not  within 
the  protective  scope  of  that  maxim.  They  occupy  a 
position  somewhat  different  from  that  of  the  justice. 
It  is  the  general  rule  that  it  is  incumbent  upon  private 
persons,  voluntarily  causing  the  enforcement  of  a  writ, 
to  find  a  record  that  will  support  the  process  (Deyo 
V.  Van  Valkenburgh,  5  Hill,  1.  c.  244)  and  in  case  such 
persons  induce  the  issuance  and  service  of  such  writ, 
false  imprisonment  will  lie  in  case  the  writ  is  issued 
without  jurisdiction. 

In  this  case,  the  issuance  of  the  attachment  was 
requested  by  defendant  Sullivan,  and  there  is  evi- 
dence it  was  delivered  to  the  constable  in  his  presence. 
Whatever  protection,  if  any,  the  fact  that  the  failure 
to  give  notice  was  due  to  an  unintentional  mistake 
might  afford  the  justice,  it  is  not  a  complete  answer 
to  this  action,  since,  as  stated,  a  private  person  vol- 
untarily interferes  at  his  peril ;  besides,  the  error  was 
one  committed  by  one  of  these  defendants  and  he  was 
attorney  for  the  other  and  acting  in  his  behalf.  That 
defendants*  belief  that  due  notice  had  been  given  is 
of  much  importance  upon  the  question  of  punitive  dam- 
ages is  undeniable,  but  it  does  not  bar  plaintiff's  right 
of  action. 

Substantial  **  evidence  tending  to  show  that  the 
plaintiff  was  restrained  of  his  liberty  at  defendant's 
instance,  by  reason  of  process  which  the  magistrate 
had  no  authority  to  issue  in  the  premises,  is  sufficient 
to  sustain  a  count  for  false  imprisonment.  Neither 
malice  nor  want  of  probable  cause  need  to  be  proved 
to  support  such  an  action."  [Boeger  v.  Langenberg, 
97  Mo.  1.  c.  396;  Wehmeyer  v.  Mulvihill,  150  Mo.  App. 
L  c.  205.] 
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n.  One  of  the  defendants  was  an  attorney  for  the 
other.  At  common  law  trespass  lies  against  an  attor- 
ney who  sues  out  void  process  whereby  another  is  un- 
Atta  hment  of  lawfully  imprisoned.  [Barker  v.  Bra- 

witnew:  Liability  ham,  2  W.  Bl.  1.  c.  869;  Revill  v.  Pet- 
of  Attorney.  ^^^^  qq  gy  i  ^  32O;  Day  V.  Bach,  87 

N.  T.  1.  c.  61.]  *'It  cannot  be  disputed  but  that  an  at- 
torney who  causes  void  .  .  .  process  to  be  issued 
in  an  action,  which  occasions  loss  or  injury  to  a  party 
against  whom  it  is  enforced,  is  liable  for  the  damages 
occasioned.**  [Fischer  v.  Langbein,  103  N.  T.  1.  c.  89; 
Ward  V.  Cozzens,  3  Mich.  1.  c.  259;  Williams  v.  Inman,  I 
Ga.  App.  1.  c.  324.] 

Respondents  Suggest  that  the  rule  in  Missouri  is 
that  an  attorney  acting  in  good  faith  is  not  liable  in 
any  case  for  false  imprisonment,  and  cite  authorities. 

Dougherty  v.  Snyder,  97  Mo.  App.  495,  was  an  ac- 
tion for  false  imprisonment.  The  evidence  showed 
plaintiff  was  taken  in  custody  in  a  proceeding  in  which 
the  probate  court  had  jurisdiction  of  the  subject-mat- 
ter and  acquired  jurisdiction  of  the  person  in  lawful 
manner.  The  court  pointed  out  that  malicious  prose- 
cution would  lie  in  such  a  case  if  the  proceeding  had 
been  prosecuted  with  malice  and  without  probable 
cause,  but  that  false  imprisonment  was  not  the  remedy 
in  a  case  in  which  the  proceedings  were  regular,  what- 
ever motive  actuated  the  person  who  initiated  them. 
In  that  case  some  doubt  was  cast  upon  the  rule  by  a 
reference  to  the  case  of  Fellows  v.  Goodman,  49  Mo. 
62.  In  that  case  this  court  held  that  though  the  process 
regularly  issued  from  a  court,  with  full  jurisdiction, 
yet  the  proceedings  were  patently  a  sham  and  false 
imprisonment  would,  on  that  account,  lie.  That  case 
is  anomalous.  Any  legal  proceeding  instituted  from 
malice  and  without  probable  cause  is  a  sham  in  the 
true  sense.  It  is  because  it  is  in  such  sense  a  sham  that 
an  action  for  malicious  prosecution  lies.  That  ex- 
treme malice  and  absolute  want  of  any  sort  of  cause 
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appear  is  no  reason  for  holding  that  false  imprison- 
ment lies  for  abuse  of  process  regularly  issued  and 
served,  nor  that  bad  faith  either  transforms  regular 
process  into  void  process  or  converts  malicious  prose- 
cution into  false  imprisonment.  It  merely  aggravates 
the  damages  for  the  malicious  prosecution.  The  case 
of  Fellows  V.  Goodman,  in  so  far  as  it  departs  from 
this  view,  is  unsound  in  principle  and  is  overruled.  Bad 
faith  is  not  an  essential  element  of  false  imprisonment. 
[Boeger  v.  Langenberg,  97  Mo.  1.  c.  396.] 

Roth  V.  Shupp,  94  Md.  35,  was  an  action  for  false 
imprisonment  brought  against  the  party  who  had  in- 
stituted certain  proceedings,  her  attorney  and  the  jus- 
tice who  committed  plaintiff  in  default  of  payment  of 
a  fine  assessed. 

The  case  shows  the  justice  had  jurisdiction  and 
the  court  held  that  a  showing  he  acted  erroneously 
would  not  sustain  the  action.  The  case,  apparently, 
had  been  tried  on  principles  applicable  to  actions  for 
malicious  prosecution.  Judgment  was  for  defendants 
and  was  affirmed.  In  its  discussion  the  court  was 
drawn  into  a  consideration  of  principles  applicable  to 
actions  for  malicious  prosecution  and  its  conclusions 
are  based  upon  citations  of  decisions  in  such  actions, 
e.  g.,  Peck  V.  Chouteau,  91  Mo.  1.  c.  151;  Bumap  v. 
Marsh,  13  HI.  535.  What  is  said  relative  to  the  good 
faith  of  the  justice  and  the  attorney  is  not,  when  prop- 
erly understood,  to  be  taken  as  an  announcement  that 
good  faith  will  relieve  an  attorney  of  liability  for  pro- 
curing the  issuance  and  service  of  process  from  an 
inferior  tribunal  absolutely  without  jurisdiction. 

The  effect  of  that  decision  is  that  the  judgment 
below  in  that  case  was  right,  considering  the  action 
either  as  one  for  false  imprisonment  or  for  malicious 
prosecution. 

in.  It  is  necessary  to  prove  the  imprisonment, 
the  arrest,  the  ** constraint  of  liberty,^'  as  well  as  its 


Digitized  by 


Google 


632        SUPREME  COUBT  OF  MISSOURI, 

Tiede  v.  Fuhr. 

Fafte  Imprisonment:  falsity;  but  this  may  be  shown  to  have 
Elements.  i)een  effected  by  words  alone,  or  by 

acts  alone,  or  both.  Submission  to  a  demonstration 
which  apparently  can  be  avoided  only  by  submission, 
is  sufficient.  [Ahem  v.  Collins,  39  Mo.  1.  c.  151 ;  Dun- 
levy  V.  Wolferman,  106  Mo.  App.  1.  c.  51.] 

There  is  evidence  the  constable  arrested  plaintiff 
and  took  her  in  custody  and  conveyed  her  to  Howcroft's 
office.  The  distance  was  not  great,  it  is  true,  and  the 
time  was  not  long  and  the  constable  ^s  treatment  of 
plaintiff  was  not  only  not  harsh  but,  on  the  contrary, 
he  was  courteous,  even  deferential.  Yet  these  things, 
when  the  illegal  restraint  is  shown,  do  not  defeat  the 
right  of  action,  however  much  they  ought  to  reduce  the 
recoverable  damages. 

The  same  thing  is  true  of  the  action  of  plaintiff 
and  her  counsel  during  the  time  defendant  Sullivan 
was  endeavoring  to  secure  an  agreement  as  to  a  divi- 
sion of  the  day  (April  4)  between  the  two  sets  of  depo- 
sitions. It  is  true  both  plaintiff  and  her  counsel  knew 
of  the  mistake  in  the  date  in  the  copy  of  the  notice 
served,  and  that  neither  of  them,  during  the  contro- 
versy over  dividing  the  time,  mentioned  that  mistake, 
though  counsel,  at  least,  must  have  known  Mr.  Sulli- 
van was  relying  upon  that  notice  as  the  basis  of  his 
♦  right  to  tak€  depositions  that  day  at  all.  However 
reprehensible  this  conduct  be  thought,  yet  the  fact  re- 
mains that  there  was  no  notice  and,  therefore,  no  au- 
thority in  Howcroft  to  take  depositions  at  all  and, 
consequently,  no  authority  to  attach  a  witness  for  dis- 
obeying a  subpoena. 

IV.    It  is  urged  that  *'a  witness  legally  subpoe- 
naed cannot  be   permitted   to   determine  for   herself 
whether  the  process  of  the  court  should 
Legal  Subpoena.    ^  obeyed,''  and  Shull  V.  Boyd,  251  Mo. 

1.  c.  475,  is  cit^d.  The  facts  of  this  case  show  no  is- 
suance of  any  **  process  of  the  court '^  and  show  that  the 
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witness  was  not  legally  subpoenaed.  The  justice  hav- 
ing no  jurisdiction  could  not  issue  valid  process. 

V.  It  is  contended  there  is  no  evidence  to  con- 
nect defendant  Fuhr  with  the  proceedings  in  a  way  to 
render  him  liable.    There  is  substantial  evidence  from 
which  a  jury  might  find  Fuhr  knew  depositions  at  How- 
croft 's  oflSce  were  to  be  taken  in  his 

Parties  to  Faite    behalf ;  that  his  attorney  was  in  charge 

Imprisonment.         ^^  ^^^^  ^^^^^ .  ^^^^  ^^  ^^^^^  ^^^^  ^^^^ 

knew  in  advance  that  his  attorney  intended  to  procure 
the  issuance  of  the  attachment  for  Alice  Tiede.  His 
movements  and  conversation  would  justify  a  jury  in 
drawing  these  inferences  and  in  concluding  that  when 
the  constable  appeared  and,  in  Fuhr^s  presence,  at- 
tached Alice  Tiede,  Fuhr  knew  what  was  being  done 
and  that  what  he  said  about  *'the  fun'*  going  to  '*be 
on  the  other  side  now**  had  reference  to  the  attachment 
and  disclosed  his  knowledge  and  approval  of  that  pro- 
ceeding. [Cooper  V.  Johnson,  81  Mo.  483;  Newell  on 
Malicious  Prosecution,  p.  212,  sec.  97.] 

On  the  whole  record  the  case  should  have  gone 
to  the  jury  against  both  defendants  on  the  count  for 
false  imprisonment. 

VI.  The  count  for  malicious  prosecution  is  not 
sustained  by  the  evidence  offered  since  no  abuse  of 
process  appears  but  merely  a  detention  without  au- 
thority or  process  or  **upon  void 

Malicious  Prosecution,   process,**  which  is  no  process  at 

all.  In  malicious  prosecutions  not  only  defendant's 
malice  and  w^int  of  probable  cause  must  appear,  but 
it  must  be  shown  that  there  was  a  '* prosecution*'  which 
necessarily  implies  the  employment  of  legal  process 
possessing  at  least  a  measure  of  regularity.  [McCas- 
key  V.  Garrett,  91  Mo.  App.  1.  c.  359;  Boeger  v.  Lan- 
genberg,  97  Mo.  1.  c.  395,  396;  Finley  v.  Refrigerator 
Co.,  99  Mo.  1.  c.  562,  563.] 
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So  far  as  concerns  the  count  for  malicious  prosecu- 
tion the  trial  court's  ruling  was  right.  On  the  count 
for  false  imprisonment  the  ruling  was  wrong. 

The  judgment  is  reversed  and  the  cause  remanded 
to  be  proceeded  with  not  out  of  conformity  with  this 
opinion. 

Graves,  P.  J.,  concurs;  Woodson,  J.,  concurs  ex- 
cept as  to  what  is  said  concerning  the  case  of  Shull  v. 
Boyd,  251  Mo.  475;  Bond,  J.,  dissents  as  to  what  is 
said  concerning  Fellows  v.  Goodman,  49  Mo.  62,  and 
concurs  in  result  only. 


BICHABD  D.  HATTON  et  al.,  Testamentary  Trustees 
of  CHBISTIAN  F.  LIEBKE,  AppeUants,  v.  CITY 
OF  ST.  LOUIS. 

Division  One,  Aprii  1,  1915. 

1.  STREET:  Dedication:  Irrevocable.  The  dedication  of  a  street 
by  a  properly  executed  and  recorded  plat,  in  the  manner  pre- 
scribed by  statute,  made  by  the  owner  of  land,  vests  the  title 
to  the  streets  and  alleys  thereon  designated  in  the  city,  without 
any  action  on  its  part,  and  thereafter  is  irrevocable  by  him  or 
his  heirs. 

2.   :  Common-Law  Dedication:  Acceptance  by  City:  Estoppel. 

A  plat  made  by  commissioners  appointed  to  partition  the  lands, 
so  made  that  the  respective  allotments  should  be  bounded  by 
certain  streets  and  alleys  designated  thereon  as  dedicated  to 
the  city,  followed  by  an  exchange  of  deeds  vesting  the  allotments 
in  accordance  therewith  among  the  coparceners  in  severalty, 
though  not  acknowledged,  if  recorded,  constitutes  a  common 
law  or  non-statutory  dedication,  and  is  just  as  efficacious  as  a 
statutory  dedication  would  be,  if  accepted  by  the  city  in  any 
of  the  ways  recognized  by  the  law,  or  if  the  owners  of  the 
allotments  by  any  acts  having  that  efFect  have  estopped  them- 
selves to  question  the  validity  of  the  dedication. 


: :  Acts  of  Acceptance.    Omitting  from  assessment 

for  taxation  streets  and  alleys  designated  on  the  unacknowledged 
but  recorded  plat;  taking  charge  of  one  of  the  streets,  changing 
its  name,  improving  it  under  ordinance  passed  for  that  purw 
pose,  and  causing  it  to  be  widened  by  a  condenmatlon  proceed* 
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ing;  and  Including  the  streets  and  alleys  designated  in  the  plat 
in  all  the  official  maps  of  the  city's  highways,  amount  to  an 
acceptance  by  the  city  of  the  common-law  or  non-statutory 
dedication  of  such  streets  and  alleys. 

4.  : :  Estoppel.    The  execution  and  exchange  of  deeds 

among  the  coparceners  conveying  the  allotments  to  them  in 
severalty,  in  accordance  with  the  plat  of  the  commissioners  in 
partition,  designating  certain  streets  and  alleys  and  reserving 
them  to  public  use,  immediately  upon  the  filing  of  such  un- 
ackowledged  plat,  vest  the  easement  in  the  streets  and  alleys 
in  the  city,  and  estop  the  coparceners  from  questioning  the 
efficacy  of  the  dedication. 

5,  :   Limitations:  Adverse  Possession.    A  claim  of  title  to 

a  street,  by  limitation  or  by  abandonment,  presents  issues  of 
law;  and  no  right  or  title  can  accrue  from  adverse  possession, 
unless  it  began  prior  to  the  time  the  statute  excepting  lands 

•  devoted  to  a  public  use  from  the  operation  of  the  Statute  of 
Limitations  became  operative  on  August  1,  1866,  and  was 
actual,  open  and  notorious,  under  a  claim  of  ownership,  prior 
to  that  date. 


^.  : : :  Appeilate  Practice.    Where  the  evidence 

was  conflicting  on  the  question  of  whether  plaintiff's  actua) 
possession  of  the  streets  and  alleys  prior  to  August  1,  .1866,  was 
adverse  to  the  city's  claim  of  an  easement,  or  was  in  recognition 
of  it,  or  was  actual,  and  the  court  sitting  as  a  jury  found 
against  the  plaintiff  on  the  issue,  presented  purely  as  an  issue 
of  law,  and  no  instructions  were  asked  or  given  and  no  excep- 
tions were  saved  during  the  course  of  the  trial,  the  weight  of 
the  testimony  was  for  the  trier  of  the  fact,  and  his  finding  on 
that  issue  will  not  be  disturbed  on  appeal. 

Appeal  from  St.  Louis  City  Circuit  Court.— jETon.  Leo. 
S.  Rassieur,  Judge. 

Affirmed. 

E.  C.  Slevin  and  M.  G.  Murray  for  appellants. 

(1)  To  effect  a  statutory  dedication,  the  require- 
ments of  the  statute  must  be  complied  with.  Putnam 
V.  Walker,  37  Mo.  600.  (2)  It  is  essential  to  every 
valid  dedication  at  common  law  that  it  should  conclude 
the  owner,  and  that,  as  against  the  public,  it  should 
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be  accepted  by  the  proper  local  authorities  or  by  gen- 
eral public  user.  Elliott  on  Roads  and  Streets  (3  Ed.)^ 
sec.  122;  Becker  v.  St.  Charies,  37  Mo.  13;  Landis  v. 
Hamilton,  77  Mo.  554;  St.  Louis  v.  St.  Louis  Univer- 
sity, 88  Mo.  155;  Baker  v.  Vanderburg,  99  Mo.  378; 
Meiners  v.  St.  Louis,  130  Mo.  274;  Hill  v.  Hopson,  150 
Mo.  611;  McGrath  v.  Nevada,  188  Mo.  102;  Skrainka 
V.  Oertel,  14  Mo.  App.  474;  Baker  v.  Squire,  77  Mo. 
App.  329;  Bituminous  Pav.  Co.  v.  McManus,  144  Mo. 
App.  593 ;  Drimmel  v.  Kansas  City,  180  Mo.  App.  339. 
(3)  A  common-law  dedication  operates  by  way  of  an 
estoppel  in  pais.  Elliott  on  Roads  &  Streets  (3  Ed.), 
sec.  125 ;  Dillon  on.Mun.  Corp.  (5  Ed.),  sec.  1071.  That 
is  to  say,  a  proprietor  will  be  estopped  as  to  his  grantee 
to  deny  the  existence  of  the  street,  because  his  deed 
says  there  is  one.  (4)  But  merely  laying  out  grounds, 
or  merely  platting  and  surveying  them,  without  throw- 
ing them  open  to  use  or  actually  selling  lots  with  ref- 
erence to  the  plat,  will  not  constitute  a  dedication. 
Elliott,  Roads  &  Streets  (3  Ed.),  sec.  128;  Kruger  v. 
Constable,  116  Fed.  722 ;  Holly  Grove  v.  Smith,  63  Ark.. 
5;  Perfle  v.  Reed,  81  Cal.  70;  Berry  v.  McComb  City, 
69  Miss.  882;  Jones  on  Easements,  sec.  242.  (5)  But, 
postulating  these  two  essential  elements  of  a  common- 
law  dedication,  viz.,  a  plat  and  a  sale  of  lots  with  ref- 
erence thereto,  nevertheless  prior  to  acceptance  or  pub- 
lic user,  the  proprietpr  and  his  grantee  or  granteea 
can  mutually  agree  to  revoke  or  annul  the  tentative 
dedication.  Dillon,  Mun.  Corp.  (5  Ed.),  sees.  1090, 
1091;  Elliott,  Roads  &  Streets  (3  Ed.),  sec.  172;  Jonea 
on  Easements,  sec.  242 ;  Becker  v.  St.  Charles,  37  Mo. 
19;  St.  Louis  v.  University,  88  Mo.  159;  Board  of 
Comrs.  V.  Young,  59  Fed.  96;  In  re  Brooklyn  Street, 
118  Pa.  St.  646;  Norfold  v.  Nottingham,  96  Va.  38. 
(6)  And  similarly  when  all  the  grants  of  a  proprietor 
have  converged  in  one  person,  the  tentative  dedication 
may  be  revoked  or  annulled,  since,  unless  he  invoke 
estoppel,  there  is  no  derivative  right  in  the  munici^ 
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polity  so  to  do ;  his  right  in  this  respect  being  private 
and  personal.  Dillon  on  Mun.  Corp.  (5  Ed.),  sees. 
1090,  1091.  And  furthermore,  one  may  not  have  an 
casement  in  his  own  property.  Jones  on  Easements, 
see.  166.  (7)  A  municipality  in  Missouri  acquires  an 
easement  only  in  streets  and  alleys  by  virtue  of  a  dedi- 
cation, whether  statutory  or  at  common  law.  Snoddy 
V.  Bolen,  122  Mo.  491;  Thomas  v.  Hunt,  134  Mo.  403; 
Elevator  Co.  v.  Railroad,  135  Mo.  366.  (8)  The  Stat- 
ute of  Limitations  will  bar  an  easement.  Washburn 
on  Easements  (3  Ed.),  672;  Boyce  v.  Railroad,  168  Mo. 
594.  And  since  the  year  1847  the  period  is  ten  years. 
Leiweke  v.  Link,  147  Mo.  App.  19.  (9)  Prior  to  the  en- 
actment of  the  statute  of  1865  (G.  S.  1865,  sec.  7,  p. 
746,  now  Sec.  1886,  R.  S.  1909),  municipal  corporations 
were  subject  to  the  bar  of  the  statute.  Crigler  v.  Mex- 
ico, 101  Mo.  App.  624;  Callaway  Co.  v.  Nalley,  31  Mo. 
393;  Insurance  Co.  v.  St.  Louis,  98  Mo.  422;  Railroad 
V.  Totman,  149  Mo.  657;  Bonsor  v.  Madison  Co.,  204 
Mo.  84.  (10)  That  statute  went  into  effect  on  August 
1, 1866,  and  was  prospective  only  in  its  operation.  Cal- 
laway Co.  V.  Nolley,  31  Mo.  393;  Insurance  Co.  v.  St 
Louis,  98  Mo.  422;  Coleman  v.  t)rawe,  116  Mo.  387; 
Dice  V.  Hamilton,  178  Mo.  81.  (11)  Actual,  open,  ex- 
clusive, notorious  and  adverse  possession  of  the  ser- 
vient estate  for  the  period  of  ten  years  will  bar  a  claim 
of  easement  by  analogy  to  the  statute  barring  actions 
for  the  recovery  of  land.  Scruggs  v.  Scruggs,  43  Mo. 
142 ;  Wilkerson  v.  Eilers,  114  Mo.  245 ;  Miller  v.  Rosen- 
berger,  144  Mo.  292.  (12)  And  actual,  open  and  no- 
torious possession  is  of  itself  sufl5cient  evidence  that 
it  was  adverse,  when  there  is  no  evidence  tending  to 
show  that  the  possession  was  permissive  or  under  li- 
cense or  contract.  Miller  v.  Rosenberger,  144  Mo.  292 ; 
Boyce  v.  Railroad,  168  Mo.  593.  (13)  Under  certain 
•circumstances  the  plea  of  equitable  estoppel  in  pais 
will  be  upheld  against  the  claim  of  a  municipality  to 
■an  easement  for  street  purposes.    Lumber  Co.  v.  Osh- 
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kosh,  89  Wis.  449 ;  Jordan  v.  Chenoa,  166  HI.  530.  (14) 
Conveyances  inter  partes,  though  referring  to  a  plat 
and  designated  streets  and  alleys  delineated  thereon, 
will  not  effect  a  dedication  at  common  law  in  the  ab- 
sence of  any  evidence  of  acceptance  or  public  user. 
Nor  will  such  deeds  effect  a  rededication  after  the  Stat- 
ute of  Limitations  has  barred  the  claim  of  easement. 
Cotter  V.  Philadelphia,  194  Pa.  St.  496;  Scott  v.  Rail- 
road, 222  Pa.  St.  634.  (15)  Maps  and  surveys  are  not 
evidence  of  a  dedication  when  there  is  no  evidence  that 
the  streets  have  been  opened  and  are  used  by  the  pub- 
lic. 37  Cyc.  157 ;  Ottawa  v.  Ventzer,  160  lU.  509 ;  Down- 
end  V.  Kansas  City,  156  Mo.  60.  (16)  The  action  of 
the  assessor  in  exempting  these  strips  from  taxation 
does  not  constitute  evidence  of  their  acceptance  by  the 
municipality.  St.  Louis  v.  German,  29  Mo.  593 ;  Busch- 
man  v.  St.  Louis,  121  Mo.  523 ;  Cooper  v.  Eailroad,  230 
Mo.  8L 

William  E.  Baird  and  Charles  H.  Danes  for  re- 
spondent 

(1)  Acceptance  by  the  city  was  not  necessary  to 
complete  a  statutory  dedication.  The  estate  became 
vested  in  the  public  by  grant.  Keid  v.  Board  of  Edu- 
cation, 73  Mo.  304.  (2)  The  statute  excepting  lands 
devoted  to  public  use  from  the  Statute  of  Limitations 
became  operative  August  1, 1866.  G.  S.  1865,  sec  7,  p. 
746;  now  Sec.  1886,  E.  S.  1909.  (3)  The  Statute  of 
Limitations  does  not  run  against  cities  in  a  highway 
case  unless  private  or  contract  obligations,  rather  than 
public  rights,  are  involved.  Elliott  on  Streets  &  Boads 
(2  Ed.),  sec.  882;  St.  Louis  v.  Railroad,  114  Mo.  24; 
Insurance  Co.  v.  St.  Louis,  98  Mo.  422.  (4)  One  who 
makes  a  statutory  dedication  of  a  street,  and  sells  or 
conveys  lots  with  reference  to  the  plat,  cannot  recall  his 
dedication.  Elliott  on  Streets  &  Roads,  p.  128;  Shea 
V.  City,  67  Iowa,  39 ;  Archer  v.  Salinas  City,  73  A.  &  E. 
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Corp.  Cases,  164.  (5)  To  create  title  by  adverse  pos- 
session it  must  be  shown  that  possession  was  actual, 
open,  notorious,  and  under  claim  of  ownership.  Hun- 
newell  v.  Burchett,  152  Mo.  611 ;  Hunnewell  v.  Adams, 
153  Mo.  440;  Stone  v.  Perkins,  217  Mo.  586;  Heck- 
escher  v.  Cooper,  203  Mo.  278;  Milling  Co.  v.  Riley, 
133  Mo.  574.  (6)  The  burden  of  proving  adverse  pos- 
session is  upon  the  party  asserting  it.  Mo.  L.  M.  Co. 
v.  Jewell,  200  Mo.  707.  (7)  The  acceptance  of  a  deed 
to  land  waives  the  right  claimed  by  adverse  possession. 
Keith  V.  Keith,  80  Mo.  128.  (8)  Recognition  of  the 
title  of  the  former  owner  defeats  the  claim  of  title  by 
adverse  possession.  Taylor  v.  Planet  P.  &  F.  C,  78 
Mo.  App.  137;  Tomlinson  v.  Lynch,  32  Mo.  160;  Keith 
v.  Keith,  80  Mo.  128.  (9)  The  filing  of  a  plat  not  com- 
plying with  the  statute  and  the  subsequent  making  of 
conveyances  describing  property  as  abutting  upon  the 
streets  platted  constitute  a  common-law  dedication. 
Hannibal  v.  Draper,  15  Mo.  640;  Heitz  v.  St.  Louis,  110 
Mo.  624 ;  Thurston  v.  St.  Louis,  51  Mo.  512 ;  Buschman 
V.  St.  Louis,  121  Mo.  523;  Railroad  v.  Boker,  183  Mo. 
322;  White  v.  St.  Louis,  153  Mo.  80.  (10)  Where  lots 
are  sold  with  reference  to  a  plat  by  the  dedicator,  such 
streets  abutting  the  lots  are  dedicated  to  the  public, 
and  not  only  the  purchaser  of  the  lots,  but  also  the 
public  by  its  officers,  can  insist  on  the  streets  being 
opened.  9  Am.  &  Eng.  Ency.  Law,  p.  65 ;  Heitz  v.  St. 
Louis,  110  Mo.  618;  White  v.  St.  Louis,  153  Mo.  90; 
McGinnis  v.  St  Louis,  157  Mo.  191 ;  St.  Louis  v.  Bar- 
thel,  256  Mo.  277.  (11)  When  intent  of  owner  to  ded- 
icate is  clearly  shown,  no  acceptance  on  part  of  public 
is  necessary.  Milling  Co.  v.  Riley,  133  Mo.  584 ;  Elliott 
on  Streets  &  Roads  (2  Ed.),  sec.  114.  (12)  Where 
the  public  authorities  have  done  acts  recognizing  the 
existence  of  highways  and  treating  them  as  such,  this 
constitutes  an  implied  acceptance.  Elliott  on  Streets 
&  Roads,  sec.  115;  9  Am.  &  Eng.  Ency.  Law,  p.  49.  (13) 
When  the  city  accepts  the  dedication  of  one  street  on 
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a  plat  it  accepts  all  streets  and  alleys  set  out  on  the 
plat.  Heitz  v.  St.  Louis,  110  Mo.  619.  (14)  The  right 
of  the  city  to  maintain  title  to  a  street  which  is  not 
traveled  by  the  public  is  well  settled.  Downeno  v. 
Kansas  City,  156  Mo.  60;  Meiners  v.  St.  Louis,  130  Mo. 
284;  Baldwin  v.  Springfield,  141  Mo.  205;  Products  Co. 
V.  St.  Louis,  246  Mo.  461. 

STATEMENT. 

Plaintiff  sues  to  quiet  title  to  certain  streets  and 
alleys  in  North  St.  Louis,  to  which  he  has  obtained 
quitclaim  deeds  from  the  adjoining  proprietors.  The 
petition  alleges  that  plaintiff  is  the  owner  in  fee  sim- 
ple title  by  the  adverse  possession  thereof  for  fifty- 
seven  years,  of  the  lands  in  question,  describing  them, 
and  adds  that  the  city  of  St  Louis  claims  some  title 
or  interest  in  the  property  as  an  easement  for  street 
and  alley  purposes  under  two  duly  recorded  plats,  one 
executed  by  George  Buchanan,  August,  1852,  and  the 
other  by  the  commissioners  in  an  amicable  partition  be- 
tween the  heirs  of  George  Buchanan  in  January,  1866. 
The  answer  set  up  dedication  of  the  lands  and  their 
use  as  public  highways  by  the  defendant  city.  The  re- 
ply alleged  that  whatever  easement  the  city  had  ac- 
quired it  had  lost  by  abandonment  and  nonuser  and  ad- 
verse possession  of  the  plaintiff  as  alleged  in  his  peti- 
tion. 

On  the  trial  the  evidence  showed  that  the  dedica- 
tion made  by  George  Buchanan  in  the  plat  referred  to 
in  plaintiff's  petition  was  in  conformity  with  the  stat- 
utory requirements.  The  evidence  also  disclosed  that 
upon  the  death  of  George  Buchanan,  the  remainder  of 
his  estate  was  amicably  partitioned  between  his  heirs, 
and  that  the  report  of  the  commissioners  who  affected 
the  partition,  together  with  a  plat  thereof,  on  which 
was  designated  the  respective  allotments  of  the  land 
divided  by  them,  and  also  the  streets  and  alleys  laid 
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off  by  them  under  their  authority  to  act  as  commis- 
sioners, was  duly  recorded  in  the  recorder's  office  of 
the  city  of  St.  Louis.  That  upon  the  filing  of  this  plat 
the  heirs  perfected  their  partition  by  exchanging  deeds 
wherein  the  property  was  described  as  being  bounded 
by  the  streets  and  alleys  marked  and  designated  on  the 
plat  and  referred  to  as  such  in  said  deeds.  The  said 
report  and  the  plat  marked  **A''  accompanying  it  Was 
filed  for  record  in  1866.  The  evidence  further  showed 
that  prior  to  the  partition  amongst  the  heirs  of  George 
Buchanan,  a  partnership,  of  which  the  original  plain- 
tiff, Christian  F.  Liebke,  was  a  member,  held  a  lease 
upon  the  lands  made  by  the  executors  of  George  Buch- 
anan, who  died  in  1852,  under  the  terms  of  a  will  em- 
powering them  to  make  a  sale  or  other  disposition  of 
bis  property.  Said  lease  was  dated  July  24,  1857,  and 
ran  for  nine  years,  and  described  the  property  in  ques- 
tion and  demised  it  ''excepting  the  streets  and  alleys 
which  are,  or  hereafter  may  be,  laid  out  through  said 
premises.^'  It  was  these  leased  premises  which  were 
subsequently- partitioned  among  the  heirs.  The  testi- 
mony also  disclosed  that  the  streets  and  alleys  laid  off 
in  the  plat  prepared  by  the  commissioners  and  desig- 
nated thereon  have  never  been  taxed  by  the  city  of  St. 
Louis  since  the  filing  of  their  report,  and  that  Kenneth 
street,  later  named  Hall  street,  and  one  of  the  streets 
included  in  Plat  ''A,''  was  improved  by  the  city  and 
by  ordinance,  and  upon  condemnation  proceedings 
widened,  and  has  been  used  as  a  public  street  for  many 
years.  Plaintiff  gave  evidence  as  to  the  nature  and 
length  of  the  possession  taken  by  him  under  the  afore- 
said lease  to  his  firm  and  the  subsequent  acquisition  by 
him  of  quitclaim  deeds  to  the  streets  and  alleys  de- 
scribed on  the  commissioner's  plat,  marked  ''A.'' 

The  testimony  as  to  the  possession  of  the  plain- 
tiff tended  to  show  that  it  began  in  August,  1857,  under 
the  lease  of  that  date.    That  it  was  manifested  by  a 
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fence  enclosing  the  property,  as  a  part  of  a  large  tract 
of  ground  upon  which  a  sawmill  plant  was  located ;  that 
the  said  sawmill  plant  was  erected  by  the  firm  of  which 
he  was  a  member  immediately  after  the  execution  of 
the  lease  to  them;  that  the  tract  of  land  at  that  time 
was  situated  so  as  to  be  subjected  to  the  overflow  of 
the  river  on  the  south  side,  but  was  somewhat  higher 
on  the  north  side  where  the  sawmill  was  erected.  That 
plaintiff  used  the  submerged  portion  of  the  land  to 
bring  down  floats  from  the  upper  waters  of  the  river, 
containing  rafts  of  logs  which  would  be  carried  as  close 
up  towards  the  mill  as  the  water  would  permit,  and 
there  anchored  until  the  waters  receded,  leaving  them 
resting  on  the  ground.  That  on  other  portions  of  the 
premises  stables,  two  houses  and  other  structures 
needed  by  the  firm  were  located;  that  the  fencing  of 
the  ground  continued  until  1885  or  thereafter ;  that  the 
sawmill  was  destroyed  in  1890  and  replaced  by  another 
which  was  built  without  reference  to  the  streets  and 
alleys  designated  on  plat  ''A;'^  that  C.  F.  Liebke,  the 
original  plaintiff,  acquired  the  interest  of  his  co-part- 
ners in  the  firm  to  which  the  lands  had  been  leased  by 
the  executors  of  George  Buchanan.  The  evidence  fur- 
ther tended  to  show  that  the  tract  of  land  when  leased 
to  plaintiff  in  1857  was  practically  a  swamp,  and  that 
at  the  time  the  commissioners'  plat  was  made  in  1866 
the  streets  and  aUeys  appearing  thereon  were  from 
twenty-five  to  thirty  feet  below  the  grade  of  Second 
street.  At  the  time  of  the  trial  the  land  in  question  by 
accretions  and  aided  by  filling  in  on  the  part  of  the 
plaintiffs  has  been  brought  up  to  the  grade  of  Second 
street,  and  was  a  valuable  property  adapted  to  the 
uses  of  Imnber  yards. 

For  the  city  there  was  also  evidence  tending  to 
show  a  request  subsequently  withdrawn  by  the  plain- 
tiff for  an  ordinance  vacating  the  streets  and  alleys  de- 
scribed on  the  commissioners'  plat  and  other  documen- 
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tary  evidence  bearing  on  the  use  and  the  acceptance 
of  such  streets  and  alleys  by  the  defendant  city. 

Upon  the  conclusion  of  the  testimony  the  trial 
court  rendered  a  judgment  dismissing  plaintiff's  suit, 
from  which  an  appeal  was  taken  to  this  court.  Pend- 
ing the  appeal,  the  original  plaintiff  died,  and  the  cause 
has  been  revived  in  the  names  of  his  testamentary 
trustees, 

OPINION. 


BOND,  J.  (After  stating  the  facts  as  above.)  — 
The  pleadings  and  proof  in  this  case  require  an  ap- 
plication of  the  law  governing  the  right  of  a  city  to 
acquire  streets  and  alleys  by  a  statutory  and  a  non- 
statutory dedication  and  of  the  rule  relat- 

^  ^f    .f       M     iiig  to  the  effect  upon  such  titles  of  ad- 
Dedication  of  '^  •         iJ  xl.  •    J        i?   i. 

street  verse  possession  for   the  period    of  ten. 

years. 

The  dedication  of  so  much  of  his  estate  as  was 
shown  on  the  properly  executed,  acknowledged  and  re- 
corded plat  made  by  George  Buchanan  in  his  lifetime 
was  in  strict  statutory  form  and  vested  title  to  the 
streets  and  alleys  therein  designated,  without  any  act 
on  the  part  of  the  city  and  was  thereafter  irrevocable 
by  the  dedicator  or  his  heirs.  The  estate  thus  conveyed 
was  a  public  easement  in  the  land  shown  by  the  plat  to 
be  set  apart  for  streets  and  alleys,  the  beneficial  own- 
ership to  the  center  of  the  streets  remaining  in  the  abut- 
ting owner.  [B.  B.  1909,  sec.  10294;  Union  Elevator 
Co.  V.  K.  C.  Suburban  Belt  Ry.  Co.,  135  Mo.  1.  c.  366;: 
Thomas  v.  Hunt,  134  Mo.  1.  c.  403;  Snoddy  v.  Bolen,. 
122  Mo.  1.  c.  491.] 

About  nine  years  after  the  death  of  George  Buch- 
anan, the  remainder  of  his  lands  not  included  in  the 
plat  executed  in  his  lifetime  and  which  had  been  leased 
by  his  executors,  were  subdivided  and  platted  by  cer- 
tain commissioners  appointed  to  partition  tliem  by  his. 
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heirs,  so  that  the  respective  allotments  should  be 
bounded  by  certain  streets  and  alleys  which  should  be 
dedicated  to  the  city.  This  plat,  though  not  acknowl- 
edged, was  duly  recorded  as  required  by  law.  It  was 
therefore  a  common  law  or  a  non-statutory  dedication 
just  as  efficacious  as  a  statutory  dedication  would  have 
been,  provided  it  was  accepted  by  the  city  in  any  of  the 
ways  recognized  by  law,  or  provided  the  owners  by 
any  acts  having  that  effect  have  estopped  themselves 
to  question  the  dedication.  [Whyte  v.  St.  Louis,  153 
Mo.  1.  c.  90;  Railroad  v.  Baker,  183  Mo.  1.  c  322 ;  Busch- 
mann  v.  St.  Louis,  121  Mo.  523 ;  Heitz  v.  St.  Louis,  110 
Mo.  1.  c.  624;  Thurston  v.  St.  Joseph,  51  Mo.  1.  c.  512; 
City  of  Hannibal  v.  Draper,  15  Mo.  1.  c.  640;  Baker  v. 
Squire,  143  Mo.  1.  c  98 ;  Baker  v.  Squire,  77  Mo.  App. 
1.  c.  332.] 

In  this  case  there  was  evidence  tending  to  show 
that  the  city  accepted  the  dedication  of  the  streets  and 
alleys  marked  in  the  unacknowledged  plat,  by  omitting 
them  entirely  from  any  assessment  for  taxes  and  by 
taking  charge  of  one  of  the  streets— Kenneth  street, 
designated  on  said  Plat  '*  A" — and  improving  it  under 
ordinance  passed  for  that  purpose,  changing  its  name 
and  causing  it  to  be  widened  by  a  condemnation  pro- 
ceeding ;  that  all  of  the  maps  denoting  the  official  high- 
ways of  the  city  have  included  the  streets  and  alleys 
mentioned  set  apart  in  Plat  '*A^'  as  is  shown  by  the 
records  of  the  office  of  the  Board  of  Public  Improve- 
ments and  the  street  commissioner. 

The  evidence  further  disclosed  that  immediately 
upon  the  filing  of  the  report  of  said  commissioners  in 
partition,  the  heirs  of  George  Buchanan  executed  deeds 
inter  sese,  describing  the  lands  by  the  boundaries  af- 
forded by  the  streets  and  alleys,  set  out  on  said  plat. 
Under  these  circumstances,  we  conclude  that  the  ded- 
ication of  the  street  in  said  plat  '*A''  was  complete, 
both  as  to  the  heirs  of  George  Buchanan  and  the  city, 
and  vested  a  public  easement  in  such  property  just  as 
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much  as  if  said  plat  had  been  duly  acknowledged  be- 
fore it  was  recorded. 

II. 

This  leaves  for  discussion  the  point  made  by  ap- 
pellants that  the  evidence  for  plaintiff  disclosed  an  ad- 
verse possession  by  him,  beginning  prior  to  August  1, 
1866,  when  the  statute,  excepting  lands  devoted  to  pub- 
lic use  from  tiie  Statute   of  Limita- 
treet;     m    t  ong.  ^j^j^g^  became  Operative  (Johnson  v. 

Rasmus,  237  Mo.  1.  c.  592),  which  ripened  into  a  fee  sim- 
ple title  to  the  streets  and  alleys  in  question.  In  de- 
termining that  question,  it  must  be  borne  in  mind  that 
the  instant  case  is  one  at  law,  for  though  brought  under 
section  2535  it  is  predicated  upon  the  assertion  of  a 
legal  title  in  fee  simple  to  the  property  described  in  the 
petition,  and  there  is  nothing  in  the  answer  or  the  re- 
lief asked  therein  which  converts  it  into  an  action  in 
equity.  [Toler  v.  Edwards,  249  Mo.  1.  c.  159,  and  cases 
cited.] 

Plaintiffs^  claim  of  title  by  the  Statute  of  Limita- 
tions, or  by  abandonment,  if  available  at  all,  presented 
issues  properly  triable  by  jury.  [Kansas  City  v. 
Smith,  238  Mo.  323.]  Furthermore,  it  is  conceded  by 
the  learned  counsel  for  appellants,  and  such  is  the  law, 
that  no  rights  or  title  accruing  from  adverse  posses- 
sion could  accrue  to  plaintiff  (appellants)  unless  plain- 
tiff began  an  actual,  open,  and  notorious  possession  of 
the  streets  and  alleys  in  dispute  under  a  claim  of  own- 
ership  prior  to  the  1st  of  August,  1866,  when  the  stat- 
ute was  enacted,  which  prevented  the  running  of  the 
Statute  of  Limitations  upon  adverse  possession  against 
the  defendant  city.  The  evidence  adduced  by  appel- 
lants in  support  of  their  contention  relates  to  the  oc- 
cupancy and  enclosure  of  some  of  the  property  under 
a  lease  made  to  a  partnership  of  which  the  original 
plaintiff  was  a  member  in  1857.    Both  that  lease  and 
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the  subsequent  deeds  which  plaintiff  obtained  from  the 
coparceners  after  the  municipal  partition  recognized 
the  existence,  present  and  future,  of  the  streets  laid 
out  on  the  plat  and  the  dedication  made  in  the  lifetime 
of  George  Buchanan,  and  those  designated  on  the  plat 
made  by  the  commissioners  in  partition  after  his  death. 
That  circumstance  was  proper  for  consideration  by  the 
trier  of  the  facts  in  passing  upon  the  issue  as  to  ad- 
verse possession,  as  was  also  the  fact  that  said  land 
was  never  taxed  by  the  city  and  that  an  ordinance  was 
presented  to  the  city  for  the  vacation  of  these  streets 
which  appellant  testifies  was  withdrawn  at  his  request 
The  credibility  and  weight  to  be  given  testimony  as 
to  adverse  possession  was  peculiarly  a  matter  within 
the  determination  of  the  trial  judge  sitting  as  a  jury. 
No  instructions  were  asked  or  given  in  this  case.  Nor 
any  exceptions  interposed  during  the  course  of  the 
trial,  which  are  presented  for  review.  In  such  cases 
we  cannot  substitute  our  theory  of  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses  for  that  of 
the  trier  of  the  facts,  and  must  sustain  his  findings,  if 
reasonably  justified  by  any  rules  of  law  applicable  to 
the  pleadings  and  evidence.  [Scarritt  Estate  v.  Cas- 
ualty Co.,  166  Mo.  App.  1.  c.  570.]  He  has  made  his 
finding  on  the  issues  against  the  appellant,  and  under 
this  record  it  is  not  subject  to  review  by  us.  The  re- 
sult is,  that  the  judgment  for  defendant  is  affirmed. 
All  concur. 


EDGAE  A.  JAEMAN  et  al..  Appellants,  v.  SCHOOL 
DISTRICT  OF  UNIONVILLE  et  al. 

Division  One,  April  1,  1915. 

MAXIMUM  INDEBTEDNESS:  School  District:  Merchant's  License. 
In  determining  the  amount  of  indebtedness  a  school  district 
may  incur  under  sections  11  and  12  of  article  10  of  the  Consti- 
tution, the  aggre«iate  amount  of  merchants'  and  manufacturers' 
licenses  should  be  considered  as  a  part  of  the  property  subject  to 
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taxation  for  the  payment  of  such  indebtedness:  If  the  amount 
of  the  bonds  to  be  issued,  including  existing  indebtedness,  does 
not  exceed  five  per  cent  of  the  aggregate  taxable  value  of  all 
property  in  the  school  district,  including  the  amount  of  such 
merchants'  and  manufacturers'  licenses,  the  total  indebtedness 
does  not  exceed  the  constitutional  limitation.  Merchants'  and 
manufacturers'  goods  and  stocks  are  personal  property,  subject 
to  an  ad  valorem  tax,  and  are  taxed  as  such. 

Appeal  from  Putnam  Circuit  Court.— fl^on.  George  W. 
Wimamaker,  Judge. 

Affirmed. 

E,  A.  Jarman  and  B.  L.  Robison  for  appellants* 

(1)  Merchants'  and  manufacturers'  statements 
form  no  part  of  the  ** assessment"  and  should  not  be 
counted  in  determining  the  amount  of  indebtedness  a 
school  district  should  incur.  Constitution,  art  10,  sees* 
11  and  12;  E.  S.  1909,  sees.  11623,  11646;  B.  S.  1879, 
sec.  6318;  State  ex  rel.  v.  Eailroad,  116  Mo.  15;  Thorn- 
burg  V.  School  District,  175  Mo.  12;  Southworth  v. 
Glasgow,  232  Mo.  108.  (2)  The  amendment  to  Sec. 
6899,  E.  S.  1889,  now  Sec.  11623,  E.  S.  1909,  in  1895, 
has  not  changed  the  rule  of  the  cases  above  cited,  be- 
cause sections  11  and  12  of  article  10  of  the  Constitu- 
tion prescribe  the  taxing  powers  of  school  districts  and 
must  be  strictly  construed,  as  must  all  powers  of  mu- 
nicipal corporations.  1  Dillon  on  Mun.  Corps.  (4  Ed.), 
89,  509;  28  Cyc.  1575;  38  Cyc.  647;  Carthage  v.  Light 
Co.,  97  Mo.  App.  20.  And  statutory  enactments  must 
harmonize  with  the  provisions  of  the  Constitution. 
Kansas  City  v.  Thornton,  152  Mo.  570. 

N.  A.  Franklin,  J.  C  McKinley  and  Lorenzo  Jones 
for  respondents. 

(1)  Under  the  Constitution  and  laws  of  Missouri 
school  districts  are  permitted  to  incur  an  indebtedness 
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not  exceeding  in  the  aggregate  five  per  cent  *'of  the 
value  of  taxable  property  therein/'  to  be  ascertained 
by  the  assessment  next  before  the  last  assessment  for 
State  and  county  purposes.  Constitution,  art.  10,  sec. 
12;  R.  S.  1909,  sec.  10778.  (2)  Merchants'  stocks  of 
goods  are  a  part  of  the  taxable  property  in  the  dis- 
trict, as  well  as  a  part  of  the  assessment  for  State 
and  county  purposes,  and  should  be  taken  into  account 
in  determining  the  amount  of  the  indebtedness  that 
may  be  incurred  by  the  school  district.  R.  S.  1909,  sec. 
11623;  Thornburg  v.  School  District,  175,  Mo.  28; 
feouthworth  v.  Glasgow,  232  Mo.  108 ;  Baush  v.  Cabool, 
165  Mo.  App.  486. 

RAILEY,  C.—The  plaintiffs,  who  are  citizens  and 
taxpayers  of  the  city  and  school  district  of  Unionville, 
Putnam  county,  Missouri,  on  August  25,  1914,  filed  in 
the  circuit  court  of  Putnam  county,  their  first  amended 
petition  against  said  school  district,  the  members  of 
the  board-  of  directors  of  said  district,  and  J.  T.  Mor- 
gan, clerk  of  the  county  court  of  said  county,  in  which 
they  charge  that  at  the  annual  election  held  in  said 
school  district  on  April  7,  1914,  there  was  submitted 
to  the  qualified  voters  thereof  a  proposition  to  incur 
an  indebtedness  for  thirty  thousand  dollars  for  the 
purpose  of  erecting  a  new  school  building.  At  said 
election  there  were  cast  '*For  the  Loan"  304  ballots, 
and  *  ^Against  the  Loan"  99  ballots,  thus  giving  more 
than  two-thirds  of  the  total  vote  cast  for  the  incurring 
of  the  indebtedness. 

It  is  alleged  that  defendants  composing  said  board 
advertised  for  proposals  for  the  purchase  of  said 
bonds,  to  be  issued  pursuant  to  said  election,  and  have 
contracted  for  the  sale  of  s^id  bofids  with  Francis 
Brothers  &  Company  of  St.  Louis,  Missouri ;  that  Put- 
nam county  is  organized  and  governed  under  what  is 
known  as  the  Township  Organization  Law  of  this 
State.  '■.''. 
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It  is  alleged  that  the  total  taxable  property  in  said 
school  district  on  June  1,  1911,  on  which  taxes  for 
1912  were  levied,  including  merchants*  and  manufac- 
turers* licenses,  amounted  in  the  aggregate  to  $747,- 
197.62;  that  the  total  valuation  of  said  property,  ex- 
clvrding  that  under  merchants*  and  manufacturers' 
licenses,  was  $678,757.52  for  the  1911  assessment,  and 
$686,992.62  for  the  year  1912 ;  that  five  per  cent  of  said 
amounts,  the  greatest  sum  for  which  the  said  district 
may  become  indebted,  is  $33,937.87  for  1911  assessment, 
and  $34,349.63  for  the  1912  assessment. 

It  is  averred  that  there  is  already  an  outstanding 
indebtedness  of  said  district  of  $5000,  making  a  total 
indebtedness  for  said  district,  if  said  bonds  for  $30,000 
are  issued,  of  $35,000,  which  is  in  excess  of  the  indebt- 
edness said  school  district  may  lawfully  incur. 

It  is  further  alleged  that  said  board  of  directors 
are  preparing  to  issue  said  bonds,  to  negotiate  same, 
and  to  levy  a  tax  upon  the  taxable  property  situate 
in  said  district  for  the  purpose  of  creating  a  sinking 
fund  for  the  payment  of  said  bonds  and  to  pay  the  in- 
terest on  said  bonds;  that  said  county  clerk  is  about 
to  extend  said  taxes  on  the  tax  books  of  Putnam  county, 
against  the  property  of  plaintiffs  and  others  in  said 
district,  and  that  the  issuing  of  said  bonds  would 
cause  a  multiplicity  of  suits. 

The  above  petition  was  demurred  to  by  defend- 
ants, for  the  alleged  reason  that  it  failed  to  state  a 
cause  of  action.  The  demurrer  was  sustained;  plain- 
tiffs refused  to  plead  further,  stood  upon  said  petition, 
and  a  final  judgment  was  entered  in  due  form  in  favor 
of  said  defendants.  The  cause  was  duly  appealed  to 
this  court,  and  we  are  called  upon  to  determine  whether 
said  petition  states  a  cause  of  action. 

Appellants  contend  that  merchants*  and  manu- 
facturers* statements  form  no  part  of  the  ^'assess- 
inent**  and  should  not  be  counted  in  determining  the 
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amount  of  indebtedness  a  school  district  might  incur. 

On  the  other  hand,  respondents 
MLdmum*indebtedneM:  concede  that  if  the  merchants' 
Merchants'  Licenses.         ^j^^  manufacturers'  licenses  are 

to  be  excluded  in  determining  the  value  of  taxable 
property  in  the  school  district,  then  the  proposed  bond 
issue  is  in  excess  of  the  constitutional  limit  of  indebt- 
edness, as  prescribed  in  sections  11  and  12  of  article 
10  of  the  Constitution  of  Missouri,  and  the  cause  will 
have  to  be  reversed. 

In  State  ex  rel.  Kidder  School  District  v.  Kin- 
ney, 48  Mo.  1.  c  375,  this  court,  in  construing  the  law 
as  it  stood  in  1868,  speaking  upon  this  ques- 
tion, through  Judge  Bliss,  said:  '^No  more 
comprehensive  language  could  be  used  than  is  contained 
in  both  acts.  The  one  provides  for  entering  in  the  mer- 
chants' tax  book  the  amount  of  each  kind  of  tax  levied 
upon  the  goods,  and  the  other  provides  that  boards  may- 
levy  taxes  upon  all  property  witLin  the  district,  to  be 
collected  as  state  and  county  taxes.  No  exception  is 
made,  or  exemption  provided  for,  in  favor  of  merchan- 
dise, either  in  the  acts  under  consideration  or  in  the 
general  revenue  law ;  nor  can  any  be  implied  from  the 
peculiar  mode  of  ascertaining  the  taxable  value  of 
such  merchandise." 

So  that,  as  the  law  existed  in  1868,  and  of  course 
before  the  present  constitution  was  adopted,  mer- 
chants' and  manufacturers'  licenses  were  subject  to 
taxation,  with  other  property  located  in  the  school 
district.  The  principle  of  the  foregoing  case  was  up- 
held in  City  of  Cape  Girardeau  v.  Riley,  72  Mo.  1.  c.  223, 
under  the  law  as  it  stood  prior  to  1875. 

In  State  ex  rel.  v.  Tracy,  94  Mo.  217,  221,  this 
court  followed  the  ruling  in  State  ex  rel.  v.  Eonney,  48 
Mo.  1.  c,  375,  supra.  On  page  225,  Judge  Black,  re- 
ferring to  the  above  case,  said :  **  The  merchant's  license 
tax  law  was  the  same  as  now;  and  the  defense  was. 
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that  there  was  no  law  authorizing  these  school  corpora- 
tions to  tax  merchants'  statements.''  Then  follows 
the  above  quotation  from  the  Kinney  case,  supra.  He 
sustained  relator's  right  to  levy  the  tax  in  question 
upon  merchants '  licenses. 

In  State  ex  rel.  Allen  v.  K  C.  St.  J.  &  C.  B.  Ry. 
Co.,  116  Mo.  15,  and  following,  the  collector  of  Holt 
county,  Missouri,  sued  defendant  for  delinquent  taxes 
for  the  year  1888.  A  controversy  arose  as  to  whether 
the  merchants'  licenses  should  be  considered  in  fixing 
the  value  of  the  property  in  said  county  for  taxation. 
If  included,  it  made  the  value  of  taxable  property  in 
said  county  in  excess  of  six  million  dollars,  and  under 
the  provisions  of  our  Constitution  only  forty  cents  on 
the  one  hundred  dollars'  valuation  could  be  levied. 
If  the  total  value  of  said  property  were  less  than  six 
million  dollars,  then  fifty  cents  on  the  one  hundred 
dollars'  valuation  could  be  levied. 

In  view  of  the  subsequent  change  in  the  statutes 
upon  this  subject,  we  will  set  out  section  6896,  Re- 
vised Statutes  1889,  which  reads  as  follows : 

**  Merchants  shall  pay  an  ad  valorem  tax  equal  to 
that  which  is  levied  upon  real  estate,  on  the  highest 
amount  of  all  goods,  wares  and  merchandise  which  they 
may  have  in  their  possession  or  under  their  control, 
whether  owned  by  them  or  consigned  to  them  for  sale, 
at  any  time  between  the  first  Monday  of  March  and 
the  first  Monday  in  June  in  each  year    .    .    ." 

As  section  6899,  Revised  Statutes  1889,  was  re- 
pealed (Laws  1895,  p.  223,  and  following),  we  simply 
quote  what  Judge  Biubgess  said  in  reference  to  same,  at 
page  22  of  above  volume:  ''The  merchant  is  required 
to  file  a  sworn  statement  with  the  county  clerk,  on  the 
first  Monday  in  June  in  each  year,  of  the  greatest 
amount  of  goods  on  hand  at  any  time  between  the  first 
Monday  in  March  and  the  first  Monday  in  June  next 
preceding;  and  upon  this  statement  the  tax  is  directly 
levied.    [R.  S.  1889,  sees.  6896,  6899,  6900.]    The  mer^ 


Digitized  by 


Google 


652       SUPEEME  COURT  OF  MISSOUEI, 

Jannan  y.  Unionyille  School  District. 

chant  *s  goods  and  stock  in  trade  never  go  on  the  as- 
sessor's books  at  ally  nor  has  the  assessor  anything 
whatever  to  do  with  it.  Neither  the  assessor  nor  the 
board  of  equalization  ever  act  upon  it  in  any  manner.  *' 

Judge  Burgess,  on  page  23  of  above  volume,  dis- 
posed of  the  question  under  consideration,  as  follows : 
**The  tax  of  merchants  and  dramshop  keepers,  al- 
though they  are  required  to  pay  an  ad  valorem  tax  on 
their  stock  in  trade,  is  in  the  nature  of  a  license  tax, 
and  the  property  upon  which  the  taxes  are  thus  paid 
does  not  go  into  and  form  a  part  of  the  general  wealth 
of  the  county  within  the  meaning  of  the  revenue  laws 
upon  which  taxes  are  levied  for  revenue  purposes.  No 
such  property  is  listed  by  the  assessor.  The  county 
court  is  required  to  fix  the  rate  of  taxation  and  make 
the  levy  at  the  May  term  (R.  S.  1889,  sec.  7663),  while 
merchants'  statements  are  not  to  be  filed  until  the 
first  Monday  in  June  of  each  year.  The  tax  on  mer- 
chants constitutes  a  separate  and  distinct  class  of  it- 
self.'' 

He  held  that  the  merchants'  licenses  should  not  be 
considered  in  fixing  the  rate  of  taxation,  etc.  It  does 
not  appear  from  the  above  opinion  that  either  of  the 
other  Missouri  cases  referred  to  above  were  considered 
or  distinguished.  As  the  law,  however,  has  been  ma- 
terially  clumged  since  the  above  case  was  decided  by 
Judge  BuEGESs,  we  deem  it  unnecessary  to  undertake 
to  review  the  conclusions  reached  in  that  case,  except 
in  a  general  way. 

In  1896,  this  court,  in  City  of  Aurora  v.  McGannon, 
138  Mo.  45,  in  discussing  an  ordinance  of  said  city 
relating  to  taxation,  said :  **  The  ad  valorem  tax  which 
they  pay  under  this  system  is  not  a  license  or  occupa- 
tion tax,  but  a  personal  property  tax,  authority  to  levy 
which  is  expressly  given  by  section  1588,  Revised  Stat- 
utes 1889.  [State  ex  rel.  v.  Tracy,  94  Mo.  217.] "  See 
Sec.  1588,  art.  5,  R.  S.  1889.  We  simply  call  attention 
to  this  quotation  for  the  purpose  of  showing  that  mer- 
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chants'  licenses  are  considered  for  the  purposes  of 
taxation  as  personal  property. 

The  case  of  Thomburg  v.  School  District  No.  3, 
175  Mo.  12,  and  following,  relied  on  by  plaintiffs,  when 
carefully  considered,  sustains  the  action  of  the  court 
below,  and  is  opposed  to  the  views  maintained  by  ap- 
pellants. On  pages  30  and  31,  Judge  Vai^uant,  in  dis- 
cussing this  question,  said:  **It  has  also  been  decided 
that  the  value  of  merchants'  stocks  was  not  to  be  taken 
into  account  in  estimating  the  taxable  value  of  prop- 
erty in  the  county.  [State  ex  rel.  v.  Eailroad,  116  Mo. 
15.]  Yet  merchants'  stocks  were  included  in  the  esti- 
mate on  which  the  directors  relied  when  they  issued 
those  bonds.  Deducting,  as  we  must,  from  $74,889 
(the  assessment  of  1882),  the  railroad  property^ 
$27,292,  and  the  merchants'  stocks,  $9180,  only  the 
sum  of  $38,417  remains  as  the  basis  on  which  the  board 
of  directors,  if  they  had  been  so  authorized  by  the  as- 
sent  of  the  voters,  could  have  predicated  a  bond  issue,, 
five  per  cent  on  which  basis  would  have  been  $1920.85. 
For  this  reason,  even  if  the  assent  of  the  voters  had 
been  obtained,  the  issue  of  bonds  to  the  amount  of 
$3500  was  in  violation  of  the  clause  of  the  Constitu- 
tion above  quoted,  and  the  bonds  were  invalid." 

It  will  be  observed  from  the  concluding  portion 
4)f  said  opinion,  that  Bbace,  P.  J.,  and  Makshall,  J., 
dissented  from  paragraph  three  which  included  the 
above  quotation.  Judge  Robinson  was  absent,  and 
hence  the  language  above  quoted  simply  represented 
the  individual  opinion  of  Valuant,  J.,  and  in  which 
no  other  member  of  the  court  concurred.  This  ophi- 
ion,  like  the  others,  was  construing  the  law  as  it  existed 
prior  to  1895.  The  Legislature  of  this  State,  by  an 
act  approved  March  2,  1895,  Laws  1895,  pp.  223,  224, 
repealed  section  6899  of  chapter  111,  Revised  Statutes- 
1889,  heretofore  referred  to,  and  re-enacted  a  new 
section  with  the  same  number.  As  this  act  was  soon 
after  amended,  we  shall  not  pause  to  discuss  the  same.. 
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The  Legislature  of  Missouri,  by  an  act  approved 
March  24, 1897,  amended  the  Act  of  1895,  supra,  by  in- 
serting after  the  words  ''1889,'*  and  before  the  word 
*' provided,''  in  the  57th  line  of  said  act,  the  words: 
*^and  the  sum  of  the  valuation  of  the  statements  as 
equalized  by  the  county  hoard  of  equalization  shall  be 
included  in  and  made  a  part  of  the  total  valuation  of 
property  taxable  for  all  purposes.' '    (Italics  are  ours.) 

The  above  acts  of  1895  and  1897  were  carried  into 
the  Eevision  of  1899,  and  are  there  known  as  section 
S546.  Said  section  8546,  without  change,  was  carried 
into  the  Revision  of  1909,  and  is  there  known  as  sec- 
tion 11623,  and  the  significant  language  used  in  the 
Act  of  1897,  heretofore  quoted,  still  appears  as  the 
law  of  this  State.  It  is  evident  that  this  amendment 
was  made  in  1897  to  obviate  the  inconsistencies  which 
appeared  from  the  adverse  rulings  of  the  court  in  re- 
spect to  this  subject.  The  Legislature  evidently  in- 
tended to  settle  the  controversy,  by  placing  merchants* 
and  manufacturers'  licenses  on  the  same  footing  with 
other  property  in  the  school  district,  when  it  became 
necessary  to  ascertain  the  value  of  all  taocable  prop- 
erty  in  said  district.  We  can  see  no  good  reason  for 
having  this  class  of  property  excluded,  when  it  rep- 
resents value,  any  more  than  any  other  property  lo- 
cated within  the  jurisdiction  of  the  district. 

Since  the  amendment  of  1897,  supra,  the  Court  in 
Banc,  in  the  case  of  State  ex  rel.  Carleton  Dry  Goods 
Company  v.  Louis  Alt,  License  Collector,  224  Mo.  493, 
and  following,  reviewed  to  some  extent  the  question 
under  consideration  here,  but  the  Act  of  1897,  above 
mentioned,  was  not  referred  to  in  said  opinion.  Judge 
Oantt,  in  speaking  for  the  Court  in  Banc,  on  pages 
506-507,  said:  '*The  taxation  of  merchants  and  man- 
ufacturers in  this  State,  though  nominally  and  in  form 
a  license  tax,  is,  in  fact,  as  often  held  by  this  court, 
a  property  tax,  and  not  merely  an  occupation  or  li- 
cense tax,  and  the  merchants^  statements  furnish  a 
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basis  alike  for  State,  school  and  mAmidpal  taxation. 
[State  ex  rel.  v.  Kiimey,  48  Mo.  374;  State  ex  rel.  v. 
Tracy,  94  Mo.  217;  Cape  Girardeau  v.  Eiley,  72  Mo. 
220;  Aurora  v.  McGannon,  138  Mo.  38;  State  ex  rel. 
V.  Ashbrook,  154  Mo.  375.]  ...  In  this  State  mer- 
chandise is  not  listed  for  taxation  as  other  personal 
property,  but  instead  the  merchant  must  apply  for  a 
license  to  trade  as  such,  and  without  which  he  sub- 
jects himself  to  a  forfeiture  to  be  recovered  by  in- 
dictment. He  must  give  bond  conditioned  for  the  pay- 
ment of  the  tax.  It  is,  however,  provided  that  mer- 
<5hants  shall  pay  an  ad  valorem  tax  equal  to  that  which 
is  levied  upon  real  estate,  on  the  highest  amount  of 
goods,  wares  and  merchandise  which  they  may  have  in 
their  possession  at  any  time  between  the  first  Monday 
of  March  and  the  first  Monday  of  June  in  each  year.  It 
is  this  amount,  furnished  by  a  sworn  statement  of  the 
merchant,  that  forms  the  basis  upon  which  the  various 
state,  county,  school  and  rminicipal  taxes  are  levied.^' 

The  language  used  by  Judge  Gantt  in  the  above 
<;ase,  without  any  reference  to  the  amendment  of  1897, 
sustains  the  action  of  the  trial  court  in  holding  that 
merchants'  and  manufacturers'  licenses  should  be  tak- 
en into  account  in  determining  the  valuation  of  prop- 
-erty  in  the  school  district  for  the  purposes  of  taxation. 

In  the  recent  case  of  Bauch  v.  Cabool,  165  Mo. 
App.  486,  Judge  Gray,  of  the  Springfield  Court  of  Ap- 
peals, discussed  the  question  under  consideration  here 
in  a  very  clear  and  forceful  manner,  and  reached  the 
same  conclusion  as  the  trial  court.  It  is  insisted  by 
appellants  that  Judge  Gray  predicates  his  opinion  upon 
section  11623  as  amended  in  1895,  and  that  the  author 
of  said  opinion  had  no  authority  as  judge  of  said  court 
to  pass  upon  the  construction  of  the  revenue  laws  of 
our  State,  under  the  Constitution.  Counsel  for  ap- 
pellants seem  to  have  overlooked  the  fact  that  the  law 
of  1895  was  materially  amended  in  1897,  as  hereto- 
fore suggested.    We  do  not  deem  it  necessary  to  dis- 
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CUSS  the  proposition  as  to  whether  the  SpringiSeld 
Court  of  Appeals  had,  or  had  not,  jurisdiction  over  the 
matter  referred  to  in  above  opinion.  The  reasoning, 
however,  indulged  by  Judge  Gbay  is  very  persuasive, 
and  meets  with  our  approval. 

In  the  case  of  Southworth  v.  Glasgow,  232  Mo. 
108,  the  question  under  review  here  was  before  the 
Court  in  Banc,  and  Judge  Gkaves,  concluding  para- 
graph five  of  said  opinion,  said:  ** Under  these  cir- 
cumstances it  becomes  unnecessary  to  discuss  the  ques- 
tion as  to  the  merchants'  assessment.''  The  case  was 
disposed  of  upon  other  grounds. 

We  are  clearly  of  the  opinion  that  the  merchants' 
and  manufacturers'  licenses  set  out  in  the  petition  were 
properly  considered  by  the  trial  court  in  determining 
the  value  of  the  property  in  said  school  district  liable 
for  taxation.  The  action  of  the  trial  court  in  sustain- 
ing the  demurrer  to  appellants'  petition  was  correct, 
and  is  hereby  sustained. 

The  judgment  of  the  court  below  is  accordingly 
aflBrmed.    Brown,  C,  concurs. 

PEE  CUEIAM.— The  foregoing  opinion  of  Eai- 
LEY,  C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


ELIZABETH  CUEEAN,  Appellant,  v.  CITY  OF  ST. 

JOSEPH. 

Division  One,  Aprii  1,  1915. 

1.  STREET:  Recognition  By  Cityj  Duty  to  Repair.  The  mere  act 
of  the  dedication  of  a  street,  and  the  approval  thereof  by  the 
municipality,  do  not,  without  more,  impose  on  the  city  the 
duties  as  to  maintenance  and  repair  which  are  cast  upon  it  by 
law  whenever  it  appropriates  a  street  to  public  use.  But  these 
obligations  do  arise  the  moment  the  city,  with  or  without  such 
formalities,  devotes  the  highway  to  the  uses  of  the  public  by 
recognizing  it  as  open  for  travel,  or  invites  the  public  to  use 
it  as  a  street;  and  such  recognition  by  it  may  be  shown  either 
by  direct  9r  by  circumstantial  evidence. 
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2.   :    :   ;    Facts   Showing    Recognition.    Where 

there  was  evidence  tending  to  show  that,  prior  to  plaintiff's 
injuries  resulting  from  a  fall  into  a  hole  or  gully  in  the  street, 
the  street  had  been  dedicated  to  the  city  and  the  city  author* 
ities  had  thereafter  caused  rolling  machines  to  be  run  over  the 
roadway  part  of  the  street  in  both  directions  (herefrom;  that 
there  were  telephone  poles  on  each  side  of  the  street,  and  an 
electric  light  was  suspended  across  it;  that  the  sidewalk  space 
on  one  side  had  been  planked  over  by  the  abutting  property-own- 
ers, and  on  the  other  side  was  marked  a  pathway  covered  with 
cinders,  and  that  said  sidewalk  spaces  were  used  by  the 
neighboring  residents  and  the  public  generally,  though  not 
improved  by  the  city;  and  that  notice  of  the  hole  or  gully  in 
the  cinder  path  had  been  given  to  the  city  authorities  prior  to 
the  accident,  and  they  had  promised  to  mend  it,  there  was 
sufficient  evidence  of  a  recognition  of  the  street  by  the  city  as 
a  public  highway  to  carry  to  the  jury  the  question  of  the  duty 
of  the  city  to  repair  the  hole  or  gully  and  to  maintain  the  path 
in  a  condition  of  safety  for  pedestrians. 


8.   :  :   Injury  to  Pedestrian:   Demurrer.    Where  there 

is  substantial  evidence  of  the  recognition  of  the  street  as  a 
highway  open  for  public  travel,  and  that  plaintiff,  in  the  exer- 
cise of  proper  care,  in  walking  along  a  cinder  path  in  the  side- 
walk space,  about  six  or  seven  o'clock  of  a  December  evening, 
fell  into  an  oblique  wash  or  gully  running  across  the  cinder 
path  out  into  the  street,  which  was  about  eighteen  inches  wide 
and  a  foot  deep,  and  sustained  a  fracture  of  her  thigh,  it  Is 
error  to  sustain  a  demurrer  to  the  evidence  in  her  suit  against 
the  city  for  damages. 

Appeal  from  Buchanan  Circuit  Court.— fl^on.  W.  K. 
Amick,  Judge. 

Reversed  and  remanded  {with  directions). 

Mytton  S  Parkinson  for  appellant. 

(1)  The  court  erred  in  sustaining  and  giving,  at 
the  request  of  the  defendant  city,  the  instruction  *'to 
find  for  defendant. "  Benton  v.  St.  Louis,  217  Mo.  687 ; 
Drimmel  v.  Kansas  City,  180  Mo.  App.  351.  (2)  The 
decision  in  the  case  of  Curran  v.  St.  Joseph,  143  Mo. 
App.  618,  is  in  direct  conflict  with  the  law  as  given  in 
the  case  of  Benton  v.  St.  Louis,  217  Mo.  687.    (3)   The 
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law  as  applied  and  given  in  an  opinion  by  the  Court 
of  Appeals  does  not  become  the  law  of  the  case  on  an 
appeal  to  the  Supreme  Court,  where  the  opinion  is  in 
direct  conflict  with  a  former  opinion  of  the  Supreme 
Court,  and  where  manifest  and  far-reaching  error  has 
been  committed.  Hamilton  v.  Marks,  63  Mo.  172 ;  Wil- 
son V.  Beckwith,  140  Mo.  369. 

Frank  B.  FiUkerson,  L.  E,  Thompson  and  Her- 
mann  Hess  for  respondent 

The  trial  court  did  not  commit  error  in  sustaining 
defendant's  demurrer,  because :  That  part  of  Harvard 
street  on  which  plaintiff  fell  had  never  been  improved 
by  the  city  of  St.  Joseph,  or  thrown  open  by  it  for 
use  by  the  public,  either  expressly  or  impliedly.  Hun- 
ter V.  Weston,  111  Mo.  184 ;  Kassman  v.  St  Louis,  153 
Mo.  299;  Downend  v.  Kansas  City,  156  Mo.  60;  Ely  v. 
St.  Louis,  181  Mo.  723;  Curran  v.  St.  Joseph,  143  Mo. 
App.  618;  Benton  v.  St.  Louis,  217  Mo.  687.  The  mere 
dedication  and  acceptance  of  Harvard  street  as  a  pub- 
lic street  did  not  cast  upon  the  city  the  duty  of  keeping 
it  in  repair.    Downend  v.  Kansas  City,  156  Mo.  60. 

STATEMENT. 

This  suit  was  tried  in  1909,  and  resulted  in  a  ver- 
dict for  plaintiff  for  personal  injuries  sustained  in 
falling  into  a  hole  or  gully  in  front  of  a  residence  known 
as  No.  204  Harvard  street,  St.  Joseph,  Missouri.  The 
circuit  court  sustained  a  motion  for  a  new  trial,  from 
which  ruling  plaintiff  appealed,  the  amount  being  with- 
in its  jurisdiction,  to  the  Kansas  City  Court  of  Appeals, 
which  tribunal  aflBrmed  the  ruling  of  the  trial  court 
and  remanded  the  cause  to  the  circuit  court  of  Buch- 
anan county.  On  the  re-trial,  that  court  gave  a  per- 
emptory direction  to  the  jury  to  return  a  verdict  for 
defendant.  From  a  judgment  in  accordance  plaintiff 
has  appealed  to  this  court,  for  the  reason  that  the 
amount  claimed  in  her  petition  exceeds  the  pecuniary 
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limit  of  the  jurisdiction  of  the  Kansas  City  Court  of 
Appeals.  The  only  question  presented  is  whether 
plaintiff  made  a  case  for  the  jury  on  the  second  trial. 
So  much  of  the  evidence  as  is  material  to  its  considera- 
tion will  be  stated  and  reviewed  later. 

OPINION. 

BOND,  J.  (After  stating  the  facts  as  above.)  — 
While  the  mere  act  of  the  dedication  of  a  street  and  ap- 
proval thereof,  by  a  municipality,  does  not,  without 
more,  impose  upon  it  the  duties  as  to  maintenance  and 
repair  which  are  cast  upon  a  city  by  law  whenever  it 
appropriates  a  street  to  the  use  of  the  public,  yet  these 
obligations  do  arise  the  instant  a  city,  with  or  without 
such  formalities,  devotes  a  highway  to  the  uses  of  the 
public  by  recognizing  it  as  open  for  travel,  or  invites 
the  public  to  use  it  as  a  street.  And  such  acts  on  its 
part  may  be  shown  either  by  direct  or  circumstantial 
evidence.  [1  Elliott  on  Roads  and  Streets  (3  Ed.), 
sees.  167, 168, 170;  Benton  v.  City  of  St.  Louis,  217  Mo. 
1.  c.  703,  and  cases  cited;  Ely  v.. St.  Louis,  181  Mo.  1.  c. 
729;  Drimmel  v.  Kansas  City,  180  Mo.  App.  1.  c.  351.] 

In  the  case  at  bar,  the  testimony  for  plaintiff 
tended  to  show  that  prior  to  her  injuries,  Harvard 
street  had  been  dedicated  to  the  city  of  St.  Joseph  and 
the  city  authorities  thereafter  had  caused  rolling  ma- 
chines to  be  run  over  the  roadway  part  of  said  street 
extending  on  both  sides  of  the  residence  on  the  south 
side  of  said  street,  where  she  resided  at  the  time  of  the 
accident;  that  there  were  telephone  poles  and  electric 
light  poles  on  each  side  of  the  street,  and  an  electric 
light  suspended  across  the  street  west  of  the  house  in 
which  plaintiff  lived;  that  the  sidewalk  space  on  the 
north  side  of  the  street  had  been  planked  over  by  the 
property  holders  who  resided  there ;  that  the  sidewalk 
space  on  the  south  side  of  the  street,  where  the  plaintiff 
lived,  was  marked  by  a  pathway  in  front  of  her  house 
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and  two  other  adjoining  houses  which  was  covered  with 
cinders.  While  there  was  no  evidence  that  the  city 
improved  either  of  the  sidewalk  spaces  in  question,  yet 
there  was  evidence  tending  to  show  that  the  sidewalk 
spaces  on  both  sides  of  the  street  were  used  not  only  by 
the  residents  but  by  the  public  generally,  including 
children  on  their  way  to  school,  and  persons  making 
deliveries  to  the  houses  situated  there.  The  evidence 
further  tended  to  show  that  plaintiff  was  injured  about 
six  or  seven  o'clock  on  the  evening  of  Etecember  17, 
1907.  She  had  crossed  the  street  to  make  some  in- 
quiries about  the  time  a  Burlington  train  would  go  to 
Omaha,  Nebraska.  After  completing  the  errand  she 
returned,  and  after  having  crossed  the  street  and 
mounted  the  cinder  path  she  fell  into  an  oblique  wash 
or  gulley  running  across  the  cinder  path  out  in  the 
street,  which  was  about  eighteen  inches  wide  and  a 
foot  deep,  and  sustained  a  fracture  of  her  thigh ;  there 
was  evidence  tending  to  show  that  notice  of  this  hole 
in  the  sidewalk  and  street  had  been  given  to  the  city 
authorities  prior  to  the  accident,  and  they  had  promised 
to  mend  the  same.  These  and  other  circumstances 
fully  set  forth  in  the  record  in  this  case,  afforded  the 
basis  of  an  admissible  inference  that  the  city  after 
its  acceptance  of  the  dedication  of  the  street  had  in- 
structed its  oflScers  to  appropriate  it  as  a  public  high- 
way by  the  constructive  work  done  therepn  and  had 
permitted  the  residents  on  both  sides  of  the  street  and 
the  piiblic  generally  to  make  use  of  the  sidewalk  spaces 
for  the  purpose  of  travel  and  ingress  and  egress  to 
the  houses  bordering  the  sidewalks.  The  dedication 
plat  shows  that  the  street  was  laid  off  to  a  width  of 
fifty  feet,  which  was  marked  by  the  building  lines 
enclosing  houses  on  both  sides. 

It  follows  under  the  rule  above  stated  that  the 
learned  trial  court  erred  in  sustaining  a  demurrer  to 
the  case  made  on  behalf  of  plaintiff  and  directing  a  ver- 
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diet  for  the  defendant.  The  judgment  herein  is  there- 
fore reversed  and  the  cause  remanded,  with  directions 
to  proceed  in  a  manner  not  inconsistent  with  this  opin- 
ion.   All  concur. 


THE  STATE  ex  rel.  C.  G.  OILMAN  et  al.  v.  W.  R. 
ROBERTSON  et  al.,  Judges  of  Springfield  Court 
of  Appeals. 

In  Bane,  April  2,  1915. 

1.  REVIEW  OF  ERROR  OF  COURT  OF  APPEALS:  Certiorari. 
The  Supreme  Court  has  power  to  review  upon  certiorari  errors 
(not  the  Jurisdiction)  of  a  COurt  of  Appeals.  It  has  power  by 
such  writ  to  quash  the  opinion  of  a  Court  of  Appeals  in  a  case 
over  which  it  has  appellate  Juiisdiction,  in  which  that  court  has 
failed  to  follow  the  last  previous  ruling  of  the  Supreme  Court 
in  "any  question  of  law  or  equity." 

2.  :  :   Matters  of  Jurisdiction  and  Error.    Section  3 

of  article  6  of  the  Constitution,  declaring  that  "the  Supreme 
Court  shall  have  a  general  superintending  control  over  all 
inferior  courts"  and  "shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  toarranto,  certiorari  snd  other  original 
remedial  writs,  and  to  hear  and  determine  the  same/'  and  sec-' 
tion  6  of  the  Amendment  of  1884,  declaring  that  "the  last  pre- 
vious rulings  of  the  Supreme  Court  on  any  question  of  law  or 
equity  shall,  in  all  cases,  be  controlling  authority  in  said  Courts 
of  Appeals"  and  section  8  of  said  amendment,  declaring  'the  Su- 
preme Court  shall  have  superintending  control  over  the  Courts 
of  Appeals  by  mandamus,  prohibition  and  certiorari"  should  all 
be  read  together  and  considered  as  rounding  out  the  judicial 
system  created  by  the  Constitution,  of  which  it  clearly  makes  the 
Supreme  Court  the  head;  and  under  them,  if  a  Court  of  Appeals 
refuses  to  assume  its  constitutional  jurisdiction,  the  Supreme 
Court  by  mandamus  can  compel  it  to  exercise  it;  if  it  exceeds 
its  constitutional  jurisdiction,  the  Supreme  Court  by  its  writ  of 
prohibition  can  restrain  and  confine  it  within  its  jurisdictional 
lines;  and  if  it  refuses  to  follow  "the  last  previous  rulings  of 
the  Supreme  Court,"  which  in  efTect  would  be  to  transgress 
the  lines  of  its  constitutional  jurisdiction,  that  court  by  its 
writ  of  certiorari  can  quash  its  record  (including  its  opinion, 
which  is  a  part  of  its  record).  A  refusal  to  follow  the  last 
previous  rulings  of  the  Supreme  Court  is  not  a  mere  matter  of 
error,  but  in  its  essence  and  efTect  is  to  exceed  its  jurisdic- 
tion, for  which  certiorari  is  an  appropriate  remedy. 
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ifeW,  by  BOND,  J.,  dissenting,  that  the  Supreme  Court  cannot  by 
its  writ  of  certiorari  quash  the  record  (including  the  opin- 
ion) of  a  Court  of  Appeals  on  the  ground  that  its  decision 
is  in  conflict  with  the  last  previous  ruling  of  the  Supreme 
Court;  that  the  writ  cannot  be  used  as  a  substitute  for 
•an  appeal  or  writ  of  error,  and  the  Constitution  vests  In 
a  Court  of  Appeals  Jurisdiction  in  certain  cases,  and  makes 
its  decision  therein  final;  that  jurisdiction  means  power 
to  decide,  and  power  to  decide  includes  power  to  determine 
whether  or  not  its  decision  is  in  confiict  with  the  last  pre> 
vious  rulings  of  the  Supreme  Court;  and  it  would  be  illogi- 
cal and  contradictory  to  rule  that  the  Supreme  Court  has 
power  by  certiorari  to  quash  the  opinion  of  a  Court  of 
Appeals  when  It  Is  In  conflict  with  the  last  previous  rulings 
of  the  Supreme  Court  and  not  power  to  quash  such  opinion 
when  no  such  conflict  exists;  and  section  6  of  the  Amend- 
ment of  1884  clearly  gives  to  the  Judges  of  a  Court  of 
Appeals  power  to  determine  whether  or  not  its  decision 
is  in  conflict  with  the  last  previous  decision  of  the  Supreme 
Court,  or  of  a  decision  of  another  Court  of  Appeals,  and  if 
they  or  any  Judge  of  said  court,  conceive  there  is  such 
conflict,  the  case  is  required  to  be  certifled  to  the  Supreme 
Court,  but  If  they  are  of  the  opinion  no  such  conflict 
exists  it  is  mere  error  in  decision,  and  does  not  impair 
their  constitutional  Jurisdiction  to  make  a  final  decision  in 
the  case. 


3.  :  :  Untimely  Filing,  of  Transcript:  Duty  of  Clerk* 

It  is  not  the  duty  of  the  clerk  of  the  trial  court  to  file  In  the 
proper  Court  of  Appeals  a  certified  copy  of  the  Judgment  and 
order  of  appeal  in  a  case  falling  within  its  Jurisdiction,  but 
that  duty  rests  upon  appellant;  and  if  It  is  not  filed  within  the 
time  prescribed  by  the  statute,  said  appellate  court  is  authorized 
to  affirm  or  dismiss,  and  such  action  Is  not  in  confiict  with  the 
last  previous  ruling  of  the  Supreme  Court,  and  wUl  not  be 
disturbed  by  writ  of  certiorari. 

Certiorari. 

WbIT  QUASHED. 

M.  R.  Lively  for  relators. 

(1)  Certiorari  is  proper  procedure.  State  v. 
Smith,  176  Mo.  90;  State  ex  rel.  v.  Edwards,  104  Mo. 
125;  State  ex  rel.  v.  Shelton,  154  Mo.  670;  State  ex  rel. 
V.  Guinnotte,  156  Mo.  513;  State  ex  rel.  v.  Broaddus^ 
238  Mo.  189;  Curtis  v.  Sexton,  252  Mo.  221.    The  peti- 
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tion  is  suflBcient  in  all  of  its  allegations.  Certiorari 
is  proper  procedure  and  writ  will  be  granted  where 
exigencies  of  the  case  are  such  that  a  total  or  partial 
failure  of  justice  may  result.  State  ex  rel.  v.  Guin- 
notte,  156  Mo.  513.  Certiorari  is  properly  granted  in 
all  cases  where  an  inferior  tribunal  is  alleged  to  have 
exceeded  its  proper  jurisdiction,  or  is  otherwise  act- 
ing illegally,  where  there  is  no  plain,  speedy  and  ade- 
quate remedy.  State  ex  rel.  v.  Guinnotte,  156  Mo.  513 ; 
Witherall  v.  Shupe,  109  Pa.  St.  391;  Bob  v.  State,  2 
Yeager,  176.  The  petition  contains  every  allegation 
necessary  to  authorize  the  relief  prayed  for;  and  the 
adjudication  by  this  court  of  all  matters  complained 
of.  Railroad  V.  Smith,  154  Mo.  308.  Writ  of  error  will 
not  lie  from  aflSrmance  of  judgment  of  circuit  court 
for  failure  to  prosecute  appeal ;  the  judgment  is  final. 
Brummitt  v.  Phillips,  79  Mo.  App.  116.  (2)  Motion  to 
continue  was  timely;  the  judge's  certificate  suflBcient. 
It  was  mandatory  on  the  court  to  continue  the  cause. 
The  court  had  jurisdiction  for  that  purpose ;  continu- 
ance was  denied.  The  proceeding  was  illegal;  in  ex- 
cess of  jurisdiction,  and  an  unlawful  exercise  of  juris- 
diction ;  and  in  conflict  with  an  express  statute  of  this 
State,  to-wit,  section  2029,  Laws  1911,  and  in  conflict 
with  decisions  of  this  court  in  Curtis  v.  Sexton,  252  Mo. 
221;  State  ex  rel.  v.  Broaddus,  238  Mo.  189.  Section 
2029,  Laws  1911,  provides,  that  **if  for  any  reason  the 
bill  of  exceptions  cannot  be  allowed  and  filed  within 
the  time  above  provided,  then  the  judge  before  whom 
said  cause  was  tried  shall  certify  in  writing  such  fact 
to  the  appellate  court  in  which  the  appeal  is  pending, 
and  such  appellate  court  shall  re-set  or  continue  such 
case  for  a  suflScient  time  in  which  to  enable  said  bill  of 
exceptions  to  be  allowed  and  filed,''  and  further  ** here- 
after no  case,  now  or  hereafter  pending  in  any  appel- 
late court,  shall  be  aflSrmed  for  failure  to  file  bill  of  ex- 
ceptions within  the  time  allowed  by  the  trial  court,  but 
such  case  may  be  aflSrmed  for  failure  to  file  bill  of  ex- 
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ceptions  within  the  time  in  this  section  provided  if  er- 
ror do  not  appear  in  the  record  of  the  case."  The  case 
at  issue  is  clearly  within  this  section  of  the  statute,  and 
the  action  of  the  court  was  in  violation  of  tliat  statute. 
(3)  Respondent's  motion  to  aflfirm  judgment  of  the  cir- 
cuit court,  filed  in  the  Springfield  Court  of  appeals, 
does  not  state  facts  sufiBcient  to  authorize  an  affirmance 
of  the  judgment  under  Sec.  2029,  Laws  1911 ;  and  the 
order  affirming  the  judgment  on  the  motion  filed  is  in 
conflict  with  said  statute,  and  in  conflict  with  Curtis 
V.  Sexton,  252  Mo.  221.  Respondent's  motion  to  affirm 
does  not  state  facts  sufficient  to  authorize  the  affirm- 
ance of  the  judgment  under  Sec.  2047,  R.  S.  1909,  for  the 
reason  the  petition  and  the  records  show  that  respond- 
ent in  the  Springfield  Court  of  Appeals  did  not  pro- 
duce in  court  the  certificate  of  the  clerk  of  the  court 
in  which  the  appeal  was  granted,  stating  therein  the 
title  of  the  cause,  the  date  and  amount  of  the  judgment 
appealed  from,  against  whom  the  same  was  rendered, 
the  name  of  the  party  in  whose  favor  the  appeal  was 
granted,  and  the  time  when  the  appeal  was  granted, 
as  a  basis  for  such  motion;  and  said  motion  did 
not  allege  that  the  clerk  had  notified  appellants  or 
their  attorney  of  record  of  the  completion  of  the 
transcript  in  time  to  have  enabled  them  to  have  the 
same  filed  in  the  appellate  court  at  an  earlier  date,  and 
the  respondents,  by  making  an  order  affirming  said 
judgment  on  said  motion,  proceeded  illegally,  in  excess 
of  jurisdiction,  and  an  unlawful  exercise  of  jurisdic- 
tion, and  in  violation  of  said  section  2047 ;  and  in  con- 
flict with  the  decisions  of  this  court  in  Estey  v.  Post, 
76  Mo.  412;  Caldwell  v.  Hawkins,  46  Mo.  263;  Land 
&  Inv.  Co.  V.  Martin,  125  Mo.  117 ;  and  said  action  was 
in  violation  of  Sec.  2029,  Laws  1911.  (4)  The  proceed- 
ings of  the  respondents  in  affirming  said  judgment  is 
in  violation  of  Sec.  2047,  R.  S.  1909,  for  the  reason  the 
motion  does  not  allege  that  the  clerk  of  the  circuit  court 
notified  appellants,  or  their  attorney  of  record  of  the 
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completion  of  the  transcript  at  any  time,  which  must 
be  alleged  and  aflBrmatively  shown  by  the  motion.  Said 
section  provides :  *  *  And  the  court  shall  aflSrm  the  judg- 
ment unless  good  cause  to  the  contrary  be  shown ;  and 
the  failure  of  the  clerk  to  notify  the  appellants,  or 
his  attorney  of  record,  of  the  completion  of  the  tran- 
script in  time  to  enable  him  to  have  the  same  filed  in 
the  appellate  court  in  the  time  required  by  law,  shall 
be  considered  and  is  hereby  declared  to  be  good  cause 
for  refusing  to  aflSrm  the  judgment  of  the  lower  court 
on  such  motion. '^  The  statute  is  mandatory  on  the 
clerk  to  notify  appellants,  or  their  attorney  of  record, 
of  the  completion  of  the  transcript;  and  mandatory 
on  the  court  to  overrule  the  motion  to  affirm  for  failure 
to  prosecute  with  diligence  as  alleged  in  this  motion, 
unless  the  motion  affirmatively  shows  notice  by  the 
clerk;  and  the  clerk  has  not  discharged  his  oflScial  duty 
until  notice  is  served;  and  the  statute  does  not  leave 
that  question  to  the  discretion  of  the  court;  and  said 
proceeding  was  in  conflict  with  Sec.  2047,  R.  S.  1909, 
for  that  reason ;  and  in  conflict  with  Dare  v.  Smith,  59 
Mo.  App.  52 ;  and  Land  &  Inv.  Co.  v.  Martin,  125  Mo. 
117.  (5)  Sec.  2053,  R.  S.  1909,  is  mandatory  on  the 
clerk  **to  without  delay  make  out  and  send  to  the  clerk 
of  the  appellate  court  a  short  form  of  transcript."  He 
cannot  wait  for  appellants'  order.  Appellants  can  only 
order  a  complete  transcript  of  the  record.  This  stat- 
ute becomes  operative  and  in  effect  aa  soon  as  an  ap- 
peal is  granted.  The  failure  of  the  clerk  to  discharge 
his  statutory  duty  will  not  defeat  an  appeal; 
and  appellants  will  not  be  in  default  or  guilty  of 
negligence  in  prosecuting  their  appeal  by  reason  of 
the  clerk's  failure  to  discharge  his  statutory  duty,  as 
in  this  case.  The  petition  alleges,  and  the  record 
shows,  the  appellants  were  diligent  in  having  the  tran- 
script filed  promptly  when  made  out  by  the  clerk.  It 
was  made  September  21,  1914;  filed  September  22, 
1914,  and  the  same  was  in  time  and  constituted  dili- 
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gence  as  a  matter  of  law.  The  petition  alleges,  and 
the  record  shows,  appellants  made  an  order  on  the 
clerk  June  3,  1914,  to  make  out  a  short  form  of  tran- 
script in  said  cause.  But  the  statute  demanded  that 
without  order.  The  order  could  not  effect  the  clerk's 
duty  under  the  statute,  and  would  not  cause  the  derk 
to  act  and  discharge  his  statutory  duty  under  said 
section.  Section  2047,  as  amended  in  1891,  by  adding 
the  clause,  **and  the  failure  of  the  clerk  to  notify  the 
appellant,  or  his  attorney  of  record,  of  the  completion 
of  the  transcript  in  time  to  enable  him  to  have  the  same 
filed  in  the  appellate  court  in  the  time  required  by  law, 
shall  be  considered  and  is  hereby  declared  to  be  good 
cause  for  refusing  to  aflSrm  the  judgment  of  the  lower 
court  on  such  motion"  makes  it  the  oflScial  duty  of  the 
clerk  to  notify  appellants,  or  their  attorney  of  record, 
when  the  transcript  is  made  out  and  sent  to  the  ap- 
pellate court.  The  motion  does  not  allege  such  notice. 
The  petition  alleges,  and  the  record  shows,  the  clerk 
did  not  notify  appellants,  or  their  attorney,  and  dis- 
charge his  oflScial  and  statutory  duty.  The  clerk's  duty 
would  then  have  been  discharged,  but  not  until  then. 
Sec.  2047,  B.  S.  1909;  Dare  v.  Smith,  59  Mo.  App.  52; 
Land  &  Investment  Co.  v.  Martin,  125  Mo.  117.  (6) 
Sec.  2048,  B.  S.  1909  provides  ''the  appellant  shall  cause 
to  be  filed  in  the  oflSce  of  the  appellate  court  in  cases 
of  appeals,  fifteen  days  before  the  first  day  of  the 
term  of  such  court,  a  perfect  transcript,  or  in  lieu  there- 
of, a  certified  copy  of  the  record  entries,  etc.,  with  or- 
der granting  appeal.''  Belators  could  act  under  this 
statute  and  cause  a  transcript  to  be  filed  only  after  tiie 
clerk  had  made  out  same.  But  if  the  clerk  failed  to 
discharge  his  duty,  as  provided  in  Sec.  2053,  B.  S.  1909, 
and  failed  to  make  out  such  transcript,  short  form  or 
complete,  appellant  could  not  cause  it  to  be  filed  in  the 
office  of  the  appellate  court;  and  the  appellants  or  their 
attorney  of  record  could  not  know  that  such  transcript, 
short  form  or  complete,  had  been  made  out  until  noti- 
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fied  by  the  clerk  of  such  fact,  as  required  by  Sec.  2047, 
it.  S.  1909. 

R.  A.  Mooneyham  and  Frank  L.  Forlow  for  re- 
spondents ;  W.  M.  Williams,  Kendall  B.  Randolph,  E.  P. 
Oarnett,  Atwood  S  Bill  and  Park  S  Brown  of  counsel. 

(1)  Certiorari  is  not  proper  under  the  facts  in  this 
case  and  this  court  is  without  jurisdiction.  Britton  v. 
Steber,  62  Mo.  370;  In  re  Garesche,  85  Mo.  469;  State 
•ex  rel.  v.  Phillips,  96  Mo.  570;  State  ex  rel.  v.  Court 
of  Appeals,  99  Mo.  216 ;  State  ex  rel.  v.  Court  of  Ap- 
peals, 101  Mo.  174;  State  ex  rel.  v.  Smith,  104  Mo.  419; 
State  ex  rel.  v.  Smith,  105  Mo.  6 ;  State  ex  rel.  v.  Eom- 
bauer,  125  Mo.  632;  State  ex  rel.  v.  Smith,  129  Mo.  585; 
State  ex  rel.  v.  Eombauer,  140  Mo.  121 ;  Smith  v.  Bail- 
Toad,  143  Mo.  33;  Schaffer  v.  Railroad,  144  Mo.  170; 
Hess  V.  Gang,  145  Mo.  54 ;  Railroad  v.  Smith,  154  Mo. 
300;  Bradley  v.  Ins.  Co.,  163  Mo.  553;  State  ex  rel.  v. 
Smith,  173  Mo.  399;  State  ex  rel.  v.  Smith,  176  Mo. 
90;  Wilden  v.  McAllister,  178  Mo.  732;  Clark  v.  Rail- 
road, 179  Mo.  66 ;  Manning  v.  Smith,  188  Mo.  167 ;  Sub- 
lett  V.  Railroad,  198  Mo.  190;  State  ex  rel.  v.  Broad- 
dus,  207  Mo.  107;  Houck  v.  Water  Works  Co.,  215  Mo. 
475 ;  State  ex  rel.  v.  Broaddus,  245  Mo.  136 ;  In  re  Brick, 
252  Mo.  323.  (2)  The  law  is  well  settled  that  it  is  the 
duty  of  appellant  (not  the  clerk  as  contended  by  re- 
lators) to  see  that  the  transcript  of  the  record  is  made 
and  filed,  and  he  has  no  right  to  rely  on  the  clerk  of  the 
circuit  court  to  perform  that  duty.  McCafferty  v.  Rail- 
road, 31  Mo.  App.  340;  Barnes  v.  Winn,  31  Mo.  App. 
487;  Caldwell  v.  Hawkins,  46  Mo.  263;  State  v.  Cald- 
well, 21  Mo.  App.  645;  State  v.  Dempsey,  168  Mo.  App. 
.300;  R.  S.  1909,  sees.  2047,  2048;  Rule  28,  Supreme 
Court,  adopted  October  term,  1909.  (3)  Sec.  2047,  R.  S. 
1909, requires  appellants  to  file  a  certificate  of  judgment 
and  order  granting  an  appeal  fifteen  days  before  the 
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first  day  of  return  term  of  the  appellate  court.  Sec.  2048, 
R.  S.  1909;  Crawford  v.  Railroad,  171  Mo.  77;  State 
ex  rel.  v.  Gibson,  187  Mo.  558;  Rule  16,  Springfield 
Court  of  Appeals.  Where  appellant  fails  to  prosecute 
his  appeal  as  required  by  law  the  judgment  will  be  af- 
firmed. R.  S.  1909,  sec.  2047;  Crawford  v.  Railroad, 
171  Mo.  68;  Long  v.  Hawkins,  178  Mo.  103;  Rules  16 
and  26,  Springfield  Court  of  Appeals.  **The  mere  fact 
that  the  appellant  has  on  file  or  presents  a  copy  of  the 
transcript  at  the  time  such  motion  [to  aflSrm]  is  made 
shall  not  of  itself  be  deemed  good  cause  within  the 
meaning  of  said  law.^'  Rule  26,  Springfield  Court  of 
Appeals.  (4)  The  cases  of  Estey  v.  Post,  76  Mo.  412, 
Caldwell  v.  Hawkins,  46  Mo.  263,  and  Land  &  Invest- 
ment Co.  V.  Martin,  125  Mo.  117,  were  all  decided  prior 
to  the  adoption  of  rule  28  of  the  Supreme  Court  and 
do  not  apply  in  any  way  to  the  case  at  bar. 

WOODSON,  C.  J.— This  is  an  original  proceeding 
instituted  in  this  court  praying  for  a  writ  of  certiorari 
to  review  the  record  of  the  Springfield  Court  of  Ap- 
peals, in  the  case  of  Nick  Gooch,  respondent,  v.  C.  G* 
Gilman,  0.  B.  McKnight,  H.  C.  McElhaney,  Bart  Mor- 
row and  C.  W.  McAbee,  appellants,  relators  here,  and 
asking  that  the  judgment  of  the  Springfield  Court  of 
Appeals  be  quashed,  etc. 

The  facts  as  here  presented  are  few  and  undis- 
puted. 

On  the  2nd  day  of  May,  1914,  Nick  Gooch  recov- 
ered a  judgment  for  $1406  against  the  relators  in  the 
circuit  court  of  Jasper  county.  The  defendants  there, 
the  relators  here,  took  an  appeal  to  the  Springfield 
Court  of  Appeals,  but  failed,  as  counsel  for  respond- 
ents here  contend,  to  file  in  that  court  a  certified  copy  of 
the  judgment  and  order  granting  the  appeal ;  also  failed 
to  pay  the  $10  docket  fee  in  the  appellate  court 

On  October  5, 1914,  the  October  term  of  the  Court 
of  Appeals  convened ;  and  on  September  22,  1914,  the 
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respondent  Gooch  filed  in  that  court  a  motion  to  aflSrm 
the  judgment  of  the  circuit  court.  Notice  of  said  mo- 
tion was  duly  served  upon  the  appellants  there,  the 
relators  here.  On  the  same  day,  the  appellants  there, 
the  relators  here,  caused  to  be  filed  in  the  Court  of  Ap- 
peals a  certified  copy  of  the  judgment  of  the  circuit 
court,  and  of  the  order  granting  the  appeal.  On  Sep- 
tember 29th  of  the  same  year  the  relators  here  made 
application  for  a  continuance  and  thereafter,  on  the 
12th  day  of  October,  1914,  the  Court  of  Appeals  sus- 
tained the  respondent's  ( Gooch 's)  motion  to  aflSrm  the 
judgment  of  the  circuit  court 

On  the  20th  day  of  October,  same  year,  relators 
here  filed  in  the  Court  of  Appeals,  a  motion  for  a  re- 
hearing, which  was  by  that  court  overruled,  and  there- 
upon the  relators  filed  in  this  court  their  petition  for 
a  writ  of  certiorari,  which  was  duly  issued  and  return- 
able to  the  present  January  call  of  this  court. 

I.  The  facts  of  this  case,  as  previously  stated,  are 
undisputed;  and  upon  those  facts  there  are  here  pre- 
sented but  two  legal  propositions  for  determination, 
namely : 

First :  Has  this  court  the  constitutional  power  or 
authority  to  review  the  errors  (not  the  jurisdiction)  of 
the  various  Courts  of  Appeals  of  the 
Court  of  Appeals.  State,  upon  writs  of  certiorari?  and 
second:  If  so,  did  the  Springfield 
Court  of  Appeals  correctly  dispose  of  the  case  of 
Gooch,  respondent,  v.  C.  G.  Gilman  et  al.,  appellants, 
pending  in  that  court,  according  to  the  last  rulings  of 
this  court! 

Attending  the  first :  This  question  is  like  Banquo  's 
ghost,  it  seems  as  though  it  will  not  down,  and  is  being 
<5ontinually  presented  here  for  reconsideration,  ever 
aince  the  ruling  of  this  court  in  the  cases  of  State  ex 
rel.  V.  Broaddus,  238  Mo.  189,  and  Curtis  v.  Sexton,  252 
Mo.  221,  overruling  a  long  list  of  opinions  delivered  by 
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this  court,  covering  a  period  of  more  than  a  quarter  of 
a  century. 

While  I  have  not  changed  my  opinion  as  regards 
the  soundness  of  the  law  as  announced  in  the  earlier 
cases,  nor  as  to  the  unsoundness  of  the  rule  announced 
in  the  cases  just  mentioned,  however,  since  the  court 
adheres  to  the  latter  doctrine,  it  seems  to  me  that  it 
is  exceedingly  unwise  to  have  this  question  continually 
agitated  in  this  court. 

The  fundamental  principles  of  jurisprudence  and 
the  rules  of  procedure  should  remain  firm  and  un- 
changeable, except  by  legislative  enactment,  for  there 
is  nothing  which  subjects  the  courts  of  the  country  to 
more  just  criticism  than  instability  and  vacillation  in 
the  rulings  regarding  their  jurisdiction  and  power  and 
authority,  as  well  as  to  the  rules  of  procedure. 

After  these  years  of  acquiescence  to  the  new  rule 
by  a  majority  of  the  members  of  the  court,  at  this  late 
date  to  overturn  the  present  rulings  upon  this  ques- 
tion and  return  to  the  former  doctrine,  would  in  my 
opinion  be  as  unwise  as  the  record  of  this  court  for  the 
last  few  years  clearly  shows  the  former  change  was 
unwise  and  harmful  to  jurisprudence. 

But  since  the  bench  and  bar  and  counsel  and  liti- 
gants have  readjusted  themselves  to  the  new  proced- 
ure, a  change  back  to  the  old  rule  would,  to  say  the 
least,  produce  as  much  evil  as  good,  if  not  more,  and 
raise  a  new  conflict  in  the  ordinary  administration 
of  justice,  which  would  take  years  to  settle  and  to  re- 
store confidence  in  the  stability  of  the  courts,  and  the 
proper  administration  of  the  law. 

For  the  reasons  stated  I  am  of  the  opinion  that  it 
would,  at  this  late  day,  be  unwise  to  again  change  front 
upon  this  all-important  question ;  and  I  am  therefore 
of  the  opinion  that  later  rulings  should  be  adhered  to. 

II.  Betuming  to  the  second  proposition  presented 
for  determination,  namely,  whose  duty  is  it  to  file  the 
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transcript  of  the  record  of  a  judgment  of  the  circuit 
court  in  the  appellate  court  when  an  appeal  is  taken, 
that  of  appellant  or  that  of  the  clerk  of  the  circuit 
court? 

This  court  has  repeatedly  held  that  that  duty  rests 
upon  the  appellant  and  that  he  cannot  shift  it  upon  the 
clerk.  [Caldwell  v.  Hawkins,  46  Mo.  263;  State  v. 
Dempsey,  168  Mo.  App.  1.  c.  300;  Sees.  2047,  2048  and 
2049,  R.  S.  1909;  Rule  28,  Supreme  Court,  Oct.  1909; 
Crawford  v.  Railroad,  171  Mo.  68, 1.  c.  77 ;  State  ex  rel. 
V.  Gibson,  187  Mo.  536, 1.  c.  558.] 

That  being  true,  and  the  record  showing  that  he 
did  not  perform  that  duty  within  the  time  prescribed 
by  the  statutes  and  rules  of  this  court,  we  are  of  the 
opinion  that  the  Springfield  Court  of  Appeals  prop- 
erly dismissed  the  appeal. 

We  are  therefore  of  the  opinion  that  the  writ  of 
certiorari  heretofore  issued  by  this  court  was  improvi- 
dently  done,  and  for  that  reason  should  be  quashed; 
and  it  is  so  ordered. 

Brown,  J.,  concurs  in  result;  Graves,  Walker, 
Paris  and  Blair,  JJ.,  concur  in  result  in  a  separate 
opinion  by  Graces,  J.;  Bond,  J.,  dissents  in  an  opinion 
filed. 

GRAVES,  J.  (Concurring.)— I.  I  concur  fully  in 
the  second  paragraph  of  the  learned  Chief  Justice's 
opinion.  I  also  concur  in  the  first  paragraph 
wherein  he  states  that  it  would  be  unwise  to 
depart  from  the  rule  announced  in  the  recent  cases 
of  State  ex  rel.  v.  Broaddu3,  238  Mo.  189, 
and  Curtis  v.  Sexton,  252  Mo.  221,  but  I  concur  for 
a  diflferent  reason  from  the  one  assigned  by  the  Chief 
Justice.  I  concur  for  the  reason  that  under  the  Con- 
stitution there  can  be  no  doubt  about  the  right  of  this 
court  to  use  the  writ  of  certiorari,  to  quash  the  record 
of  a  Court  of  Appeals,  whenever  such  court  reaches  its 
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judgment  by  refusing  or  failing  to  follow  the  last  pre- 
vious ruling  of  this  court  upon  the  doctrine  of  law  or 
equity  involved  in  the  case  before  such  Court  of  Ap- 
peals. 

The  question  suggests  a  bird  ^s-eye- view  of  Mis- 
souri's judicial  system.  In  the  briefs  it  is  suggested 
that  some  of  our  previous  cases  were  written  by  judges 
who  were  members  of  the  constitutional  convention  of 
1875,  and  that  they  were  blessed  with  lights  which  we 
do  not  have.  No  man  holds  in  higher  regard  the  distin- 
guished judges  who  have  written  upon  the  question 
than  the  writer.  This  applies  to  those  who  were  not  in 
the  constitutional  convention  of  1875  as  well  as  those 
who  were.    But  this  is  largely  by  the  wayside. 

When  the  Constitution  (both  the  original  and  the 
amended)  is  read  as  a  whole,  it  is  clear  that  the  fram- 
ers  contemplated  a  judicial  system,  with  one  Supreme 
,  ^,  .  ,  ^  ^  Court,  at  the  head  of  that  system.  It  is 
clear  that  they  contemplated  that  as  to 
all  doctrines  of  both  law  and  equity  there  should  be 
one  final  arbiter,  and  that  arbiter  the  body  which  they 
chose  to  designate  as  the  Supreme  Court.  It  was  never 
<X)ntemplated  that  one  doctrine  of  law  or  equity  should 
apply  in  certain  appellate  jurisdictions,  and  another 
and  different  doctrine  in  other  appellate  jurisdictions. 
Throughout  the  entire  document  (both  the  original  and 
amended)  runs  the  idea  of  harmony  in  the  law.  Not 
only  so,  but  with  this  idea  is  the  further  one  that  there 
has  been  vested  in  the  Supreme  Court  the  power  to  en- 
force harmony  of  decision,  in  so  far  as  they  touch  upon 
doctrines  of  law  or  equity.  This  is  as  it  should  be,  be- 
cause without  a  power  lodged  in  some  one  body,  har- 
mony in  the  doctrines  of  the  law  announced  is  but  an 
iridescent  dream.  It  is  all  well  enough  to  say  that  the 
judges  of  the  Court  of  Appeals  are  just  as  conscien- 
tious in  the  performance  of  their  duties  as  are  the 
judsres  of  this  court  (a  question  cheerfully  conceded) 
and  that  they  will  certify  cases  here  when  occasion  re- 
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quires  it,  but  that  does  not  answer  the  question  here  in- 
volved. Judges,  like  individuals,  honestly  differ  and 
give  different  constructions  to  the  same  language  at 
times,  and  discrepancies  in  announced  doctrines  will 
creep  in  unless  there  is  a  power  (at  the  head)  some- 
where to  act  as  final  arbiter.  On  this  question  of  the 
right  of  this  court  to  issue  the  writ  of  certiorari  in 
this  case  I  shall  confine  my  remaining  remarks. 

II.  By  the  organic  law  (Art.  3,  Constitution  of 
1875)  the  powers  of  government  were  committed  to 
three  separate  and  distinct  magistracies.  By  the  same 
instrument,  article  4,  the  legislative  power,  with  desig- 
nated restrictions,  was  confined  to  **The  General  As- 
sembly of  the  State  of  Missouri."  By  the  same  docu- 
ment, section  1,  article  5,  the  executive 
lu'^Intendfrr'  P<>^®^  ^^^  vcstcd  in  the  Govemor  and 
Control  Over  other  named  and  designated  oflBcers.  By 
Certio^^L ''''**'''  article  6  the  judicial  power  *^as  to  mat- 
ters of  law  and  equity"  is  vested  in  the 
Supreme  Court  and  other  specifically  designated  courts. 
Section  3   of  article  6  says : 

''The  Supreme  Court  shall  have  a  general  super- 
intending control  over  all  inferior  courts.  It  shall  have 
power  to  issue  writs  of  habeas  corpus ,  mandamus,  quo 
warranto,  certiorari  and  other  original  remedial  writs, 
and  to  hear  and  determine  the  same." 

This  is  the  original  section  in  the  Constitution 
of  1875.  By  section  12  of  the  same  article  the  St.  Louis 
Court  of  Appeals  was  created  and  given  appellate  ju- 
risdiction in  all  cases  within  its  then  territory  (city  of 
St.  Louis  and  the  counties  of  St.  Charles,  Lincoln  and 
Warren),  but  the  decision  of  that  court  was  not  final 
in  the  following  cases : 

''In  all  cases  where  the  amount  in  dispute,  exclu- 
sive of  costs,  exceeds  the  sum  of  two  thousand  five  hun- 
^ired  dollars ;  in  cases  involving  the  construction  of  the 
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Constitution  of  the  United  States  or  of  this  State;  in 
cases  where  the  validity  of  a  treaty  or  statute  of  or 
authority  exercised  under  the  United  States  is  drawn 
in  question ;  in  cases  involving  the  construction  of  the 
revenue  laws  of  this  State,  or  the  title  to  any  oflBce 
under  this  State;  in  cases  involving  title  to  real  es- 
tate; in  cases  where  a  county  or  other  political  sub- 
division of  the  State  or  any  State  officer  is  a  party, 
and  in  all  cases  of  felony.  *' 

As  to  cases  falling  within  the  foregoing  class,  an 
appeal  would  lie  to  the  Supreme  Court,  or  a  writ  of 
error  would  run  from  this  court.  This  outlines  the 
situation  of  the  courts  under  the  original  Constitution 
of  1875.  It  should  be  noted,  that  up  to  this  time,  there 
was  no  provision  in  the  Constitution  which  required 
the  St.  Louis  Court  of  Appeals  (the  only  one  then 
created  or  existing)  to  follow  the  rulings  of  the  Su- 
preme Court  upon  questions  of  law  or  equity.  It  re- 
mained for  the  people  by  the  amendment  of  1884  to  put 
in  this  limitation  upon  the  constitutional  power  of  the 
St.  Louis  Court  of  Appeals.  Cases  decided  prior  to 
the  amendment  of  1884  can  therefore  have  no  real  bear- 
ing. The  distinguished  judges  of  this  court,  who  were 
members  of  the  Constitutional  Convention,  did  not 
wrestle  with  that  question,  and  their  views  of  the  ques- 
tion are  not,  for  that  reason,  founded  upon  any  greater 
light  or  insight  into  the  question  than  we  more  humble 
ones  who  have  succeeded  them  have.  The  people  chose 
to  add  to  the  instrument  which  was  their  handiwork, 
and  the  question  now  is  to  what  extent  have  they  added. 
By  section  5  of  the  amendment  of  1884,  the  Supreme 
Court  was  given  sole  appellate  jurisdiction  in  all  the 
cases  specifically  named  in  section  12  of  article  6  of 
the  Constitution.  Section  6  of  the  amendment  of  1884 
thus  reads : 

*'When  any  one  of  said  Courts  of  Appeals  shall  in 
any  cause  or  proceeding  render  a  decision  which  any 
one  of  the  judges  therein  sitting  shall  deem  contrary 
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to  any  previous  decision  of  any  one  of  said  Courts  of 
Appeals,  or  of  the  Supreme  Court,  the  said  Court  of 
Appeals  must,  of  its  own  motion,  pending  the  same 
term  and  not  afterward,  certify  and  transfer  said  cause 
or  proceeding  and  the  original  transcript  therein  to  the 
Supreme  Court,  and  thereupon  the  Supreme  Court 
must  rehear  and  determine  said  cause  or  proceeding,  as 
in  case  of  jurisdiction  obtained  by  ordinary  appellate 
process ;  and  the  last  previous  rvlings  of  the  Supreme 
Court  on  a/ny  question  of  law  or  equity  shall,  in  ail 
cases,  be  controlling  a/wthority  in  said  Courts  of  Ap- 
peals.'' 

Although  by  section  3  of  article  6,  of  the  original 
Constitution  *'a  general  superintending  control  over 
all  inferior  courts"  was  given  the  Supreme  Court,  yet 
the  constitution-makers  in  1884  (the  people)  were  de- 
termined to  leave  no  doubt  that  such  court  had  super- 
intending control  over  the  Courts  of  Appeal,  and 
adopted  section  8  of  the  Amendment  of  1884,  which 
reads : 

"The  Supreme  Court  shall  have  superintending 
control  over  the  Courts  of  Appeals  by  mandamus,  pro- 
hibition and  certiorari.' ' 

Thus  it  will  be  seen  that  this  court  is  not  only  given 
the  superintending  control  of  the  Court  of  Appeals,  but 
the  Constitution  names  the  writs  by  which  we  can  exer- 
cise this  power  and  one  of  these  writs  is  the  writ  of 
certiorari.  Under  this  power  if  a  Court  of  Appeals 
refuses  to  act,  when  it  should  act,  we  can  by  mandamus 
compel  it  to  act.  If  such  a  court  threatens  to  act  when 
it  has  no  lawful  authority  to  act,  we  can  by  writ  of 
prohibition  stop  it  from  acting,  and  we  maintain  fur- 
ther, that  if  such  court  acts,  but  in  so  doiug  goes  beyond 
its  constitutional  power,  and  such  is  apparent  upon  the 
face  of  its  record,  then  by  the  other  writ  of  superintend- 
ing control,  i.  e.,  the  writ  of  certiorari,  we  can  have 
their  record  certified  to  this  court  and  quashed. 
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The  Constitution  (Section  8,  Amendment  of  1884) 
says  that  the  Supreme  Court  **  shall  have  superintend- 
ing control  over  the  Courts  of  Appeals  by  mandamus, 
prohibition,  and  certiorari.*'  Here  is  specific  author- 
ity for  the  use  of  the  writ  of  certiorari  as  against  these 
Courts  of  Appeals.  It  was  put  in  there  for  a  purpose. 
How  can  you  use  the  writ  of  certiorari  except  it  be  to 
quash  their  records,  when  such  records  show  that  in 
the  exercise  of  the  jurisdiction  given  them  they  have 
overstepped  the  constitutional  lines  marked  out  for 
them  I  Certiorari  brings  up  for  review,  it  is  true,  only 
the  record,  but  this  record  has  been  specifically  pro- 
vided for  by  the  Constitution,  as  will  be  noted  later. 

The  trouble  with  the  long  line  of  previous  cases  is, 
that  they  emphasize  section  6  of  the  Amendment  of 
1884,  and  overlook  entirely  section  8  of  the  same 
amendment.  Section  6,  it  is  true,  makes  provision  for 
the  Courts  of  Appeals  to  certify  cases  here,  but  this 
is  not  the  exclusive  method.  Section  8  is  the  other 
method,  and  the  one  given  to  this  court.  The  Consti- 
tution should  be  construed  so  as  to  give  effect  to  both 
sections.  The  construction  we  give  so  does,  but  the  con- 
struction of  these  old  cases  excludes  section  8,  supra. 
Construed  as  a  whole  the  Constitution  gives  two  reme- 
dies: (1)  If  a  judge  of  the  Court  of  Appeals  thinks 
the  decision  of  his  court  contrary  to  the  decision  of 
this  court,  or  to  a  decision  of  another  Court  of  Appeals, 
such  judge  may  have  the  case  certified  to  the  Supreme 
Court;  and  (2)  if  the  opinion  is  contrary  to  the  latest 
ruling  of  the  Supreme  Court,  and  thereby  violative  of 
the  Constitution,  then  the  Supreme  Court  may,  under 
section  8,  quash  the  record  by  first  having  it  brought 
here  by  our  writ  of  certiorari.  This  construction  gives 
full  force  and  effect  to  all  of  the  Constitution.  The 
opinions  in  the  early  cases  gave  no  effect  to  that  part 
of  section  6  which  says  that  the  Courts  of  Appeals 
must  follow  our  latest  rulings,  or  section  8,  which  gives 
us  superintending  control  by  certiorari. 
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By  section  15  of  article  6,  these  Courts  of  Appeals 
are  required  to  file  opinions  in  writing  which  '*  shall  be 
filed  in  the  cases  in  which  they  shall  be  respectively 
made,  and  become  parts  of  their  record/'  So  that  by 
constitutional  edict  the  opinion  in  the  particular  case  is 
made  a  part  of  the  record  of  the  case,  and  must  be 
certified  to  this  court  as  such  record. 

We  do  not  urge  the  view  (because  not  necessary 
in  this  case)  that  we  can  use  our  writ  of  certiorari, 
given  by  the  Constitution  as  one  of  the  writs  of  super- 
intending control,  for  the  purpose  of  an  appeal  to  cor- 
rect mere  errors  in  the  Court  of  Appeids,  but  what 
we  do  urge  is,  that  if  the  record  of  the  Court  of  Ap- 
peals shows  that  it  has  gone  beyond  its  constitutional 
powers  in  any  given  case,  we  can  quash  that  entire  rec- 
ord, because  it  is  one  made  without  jurisdiction  or  con- 
stitutional authority.  There  are  at  least  two  classes  of 
error  which  may  be  committed  by  a  Court  of  Appeals. 
First,  it  may  err  and  hold  that  it  has  jurisdiction,  when 
under  the  organic  law  it  has  no  such  jurisdiction.  This 
would  be  an  error  of  judicial  judgment,  but  no  mem- 
ber of  this  court,  at  this  late  day,  would  hold  that  this 
court  with  its  power  of  superintending  control  cannot 
prohibit  such  court  from  further  proceeding  with  a 
cause  over  which  it  had  erroneously  assiuned  jurisdic- 
tion. Again,  if  such  court  refused  to  assume  jurisdic- 
tion, when  the  Constitution  gave  it  jurisdiction,  such 
refusal  would  be  an  error  of  judgment,  yet  it  cannot 
be  contended  that  this  court  has  not  the  power  by  the 
writ  of  mandamus  to  compel  it  to  act  In  other  words 
the  final  arbiter  of  the  jurisdiction  of  a  Court  of  Ap- 
peals is  the  Supreme  Court.  They  may  guess  (judi- 
cially guess)  at  the  jurisdiction,  but  the  last  and  final 
guess  upon  that  question  is  lodged  with  this  court.  So, 
too,  by  the  writ  of  certiorari  there  is  another  remedy. 
If  upon  the  face  of  the  whole  record  (which  includes 
the  opinion  under  the  Constitution)  it  appears  that  the 
Cou^  of  Appeals  was  without  jurisdiction  in  the  first 
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place,  or  having  jurisdiction  in  the  first  place,  exceeded 
its  jurisdiction  later  in  the  course  of  determining  the 
case,  then  this  court  can  quash  that  record. 

In  my  judgment  the  error  which  crept  into  the 
opinions  relied  on  by  counsel  and  coming  from  this 
court  prior  to  238  Mo.  is  that  these  opinions  overlook 
the  constitutional  limitation  upon  a  Court  of  Appeals 
in  deciding  a  case.  If  a  Court  of  Appeals  in  deciding 
a  case  fails  to  follow  the  last  previous  ruling  of  this 
court  upon  the  doctrine  of  law  or  equity  involved  in  its 
case,  the  moment  such  act  occurs  such  court  has  over- 
stepped its  jurisdiction,  and  is  then  as  much  under  the 
superintending  control  of  this  court  by  proper  writ  as 
if  it  had  never  possessed  jurisdiction.  The  Constitu- 
tion has  created  the  lines  within  which  such  courts 
must  travel  in  deciding  a  case,  and  when  such  court 
oversteps  these  fixed  lines,  it  is  exceeding  the  jurisdic- 
tion granted  by  the  Constitution  creating  the  court.  Its 
act  is  in  excess  of  constitutional  and  legal  authority, 
and  therefore  beyond  its  power  or  jurisdiction  to  do. 
So  after  all  it  is  a  simple  question  of  jurisdiction  or 
power.  A  Court  of  Appeals  can't  try  a  case  over  which 
the  Constitution  gives  it  no  jurisdiction.  If  it  under- 
takes to  do  so  it  proceeds  without  right,  power  or  juris- 
diction, and  although  such  act  may  be  called  error,  yet 
it  is  error  affecting  jurisdiction,  and  can  be  reached  by 
this  court  under  our  power  of  superintending  control. 
Nor  can  such  court  decide  a  case  in  a  way  not  author- 
ized by  the  Constitution.  The  organic  law  says  that 
the  last  ruling  of  this  court  must  be  followed  by  such 
court.  If  such  court  disregards  this  constitutional  pro- 
vision (whether  purposely  or  otherwise)  its  act  is  be- 
yond its  constitutional  power,  right  or  jurisdiction.  As 
the  act  has  been  done,  and  appears  upon  the  face  of  the 
record,  the  remedy  is  by  our  writ  of  certiorari,  by 
which,  in  superintending  such  court,  we  may  quash  the 
record  thus  made.  To  do  so  would  be  but  keei»ng  such 
court  within  the  jurisdiction  conferred  upon  it  by  the 
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Constitution.  It  is  at  this  point  that  the  long  line  of 
cases  hinted  at  by  my  brother  stops.  Such  cases  over- 
look the  fact  that  the  very  moment  one  of  the  Courts 
of  Appeals  fails  to  follow  our  last  ruling,  it  crosses 
the  line  of  its  fixed  jurisdiction  or  power,  and  is  there- 
by and  thereafter  proceeding  without  right  or  jurisdic- 
tion. It  is  not  a  mere  error.  It  is  much  more.  It  is 
error  as  to  jurisdiction  or  power,  and  such  an  error  is 
always  subject  to  review  here  under  the  proper  writ. 
It  would  be  but  idle  ceremony  to  say  that  the  Con- 
stitution demands  of  these  courts  to  follow  our  latest 
rulings,  and  yet  say  there  was  no  power  to  compel  them 
to  regard  this  constitutional  inhibition  upon  their 
power.  Jurisdiction  is  but  the  right  or  power  to  hear 
and  determine.  It  may  be  limited  by  the  same  instru- 
ment which  grants  it.  If  the  limitation  is  violated  the 
act  is  as  much  without  right  or  power  as  if  there  had 
been  no  grant.  The  Constitution  fixes  a  pathway  of 
decision  for  these  courts.  If  they  get  out  of  that  path- 
way, they  are  without  constitutional  power  or  jurisdic- 
tion* 

in.  If  it  be  true  (and  as  I  understand  it,  it  is 
contended  in  these  previous  cases)  that  section  6  of 
the  Amendment  of  1884  was  ordained  for  the  single 
purpose  of  providing  for  the  certification  of  cases  up 
to  us  by  the  Courts  of  Appeals  upon  their  violation 
solely,  why  append  at  all  to  said  section  the  last  two 
lines,  which  I  italicised  supra!    These  lines  read: 

^^And  the  last  previous  rulings  of  the  Supreme 
Court  on  any  question  of  law  or  equity  shall,  in  all 
cases,  he  controlling  authority  in  said  Courts  of  Ap- 
peals/ ^ 

Obviously,  the  language  used  in  the  first  eight 
lines  of  the  section  was  sufficient  to  fix  and  had  al- 
ready fixed  on  the  Courts  of  Appeals  the  duty  in  the 
contingency  named,  of  transferring  cases  up  to  us,  of 
their  volition.    The  last  two  lines  of  this  section  do 
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iiot  add  one  feather  *s  weight  to  the  constitutional  com- 
mand to  the  Courts  of  Appeals.  For  this  section 
plainly  says  before  these  lines  are  reached,  that  when 
the  decision  of  any  Court  of  Appeals  is  contrary  ^'to 
any  previous  decision  of  .  .  .  the  Supreme  Court,'' 
the  case  wherein  the  difference  occurs  shall  he  sent  up 
to  us.  Eliminate  the  last  clause  wholly  and  the  con- 
stitutional command  to  the  Courts  of  Appeals  to  fol- 
low '*any  previous  decision,''  i.  e.,  existing  and  not 
overruled,  and  therefore  '4ast  previous  ruling,"  of  this 
court,  still  remains  clearly  and  unmistakably  ex- 
pressed. If  therefore,  as  contended,  the  whole  of  sec- 
tion 6  be  but  the  statement  of  a  duty  to  be  performed 
by  the  Courts  of  Appeals  upon  their  initiative  only, 
why  by  useless  tautology  add  the  last  two  lines  to  that 
section  to  express  narrowly  a  command  already  fully 
expressed  broadly.  In  other  words,  the  first  eight  lines 
of  section  6  of  the  Amendment  of  1884  fully  fixed  the 
duty  upon  the  Courts  of  Appeals  to  certify  cases  here, 
under  given  contingencies,  and  the  addition  of  the  lines 
we  have  requoted  above  added  nothing  to  that  man- 
date. These  last  lines  clearly  impose  a  new  duty,  and 
one  that  this  court  can  enforce  by  the  power  granted 
under  section  8,  supra,  which  empowers  this  court  to 
superintend  those  courts  by  the  three  writs  named. 

For  these  reasons  I  concur  in  paragraph  one  of 
the  opinion.  In  paragraph  two  of  the  opinion  I  con- 
cur fully.  The  result  is  that  I  concur  in  the  result 
of  the  opinion,  but  for  different  reasons  as  herein  ex- 
pressed. Walker,  Paris  and  Blair,  J  J.,  concur  in  these 
views. 

DISSENTING  OPINION. 
I. 

BOND,  J.— A  writ  of  certiorari  was  sued  out  in 
this  court  to  quash  the  judgment  of  the  Springfield 
Court  of  Appeals.    The  proceeding  was  instituted  here 
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by  the  appellants  in  a  case  lodged  in  the  appellate  ju- 
risdiction of  that  court  by  their  appeal  from  a  judg- 
ment of  the  circuit  court  of  Jasper  county.  In  the  ex- 
ercise of  its  appellate  jurisdiction  of  said  cause,  the 
Springfield  Court  of  Appeals  sustained  a  motion  of  the 
respondent  to  aflSrm  the  judgment  of  the  lower  court. 
The  theory  upon  which  the  present  proceeding  was  in- 
stituted by  the  parties  appellant,  in  the  Springfield 
Court  of  Appeals,  is  that  its  decision  affirming  the  judg- 
ment against  them  was  in  conflict  with  the  rulings  of 
this  court  in  similar  cases.  For  that  reason  they  under- 
took to  shift  the  cognizance  of  their  appeal  from  the 
Springfield  Court  of  Appeals  to  this  court. 

The  question  which  goes  to  the  marrow  of  this  con- 
troversy cannot  be  stated  with  more  conciseness  and 
clearness  than  it  is  expressed  in  the  learned  majority 
opinion  of  Woodson,  C.  J.,  in  the  following  terms: 

''Has  this  court  the  constitutional  power  or  au- 
thority to  review  the  errors  (not  the  jurisdiction)  of 
the  various  Courts  of  Appeal  of  the  State  upon  writs  of 
certiorari?'^ 

Judged  by  case  law,  as  it  has  been  expounded  by 
both  Divisions  of  this  court  and  by  this  Court  in  Banc 
in  an  unbroken  current  of  authority  extending  over 
thirty-five  years,  there  could  be  put  one  answer  to  the 
question,  which  is,  that  no  such  power  of  review  could 
be  exercised  without  altering  the  terms  of  the  present 
Constitution  and  usurping  powers  which  were  taken 
away  from  this  court  by  that  instrument.  [In  re  Gar- 
esche,  85  Mo.  469 ;  State  ex  rel.  New  York  Life  Ins.  Co. 
V.  Philips,  96  Mo.  570;  State  ex  rel.  Dawson  v.  St. 
Louis  Court  of  Appeals,  99  Mo.  216 ;  State  ex  rel.  Teas- 
dale  V.  Smith,  101  Mo.  174;  State  ex  rel.  Scott  v.  Smith, 
104  Mo.  419;  State  ex  rel.  Hyatt  v.  Smith,  105  Mo. 
6;  State  ex  rel.  Third  National  Bank  v.  Smith,  107  Mo. 
527;  State  ex  rel.  Giovanoni  v.  Rombauer,  125  Mo. 
632;  State  ex  rel.  Stevens  Lumber  Co.  v.  Smith,  129 
Mo.  585 ;  State  ex  rel.  Lancashire  Insurance  Co.  v.  Bom- 
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bauer,  140  Mo.  121;  Smith  v.  Railroad,  143  Mo.  33; 
Schafer  v.  St.  Louis  &  Hannibal  Ry.  Co.,  144  Mo.  170; 
Seaboard  National  Bank  v.  Woesten,  144  Mo.  407 ;  Hess 
V.  Ganz,  145  Mo.  54;  M.,  K.  &  T.  Ry.  Co.  v.  Smith,  154 
Mo.  300;  Bradley  v.  Insurance  Co.,  163  Mo.  553;  State 
ex  rel.  Hobart  v.  Smith,  173  Mo.  398;  State  ex  rel. 
Scott  V.  Smith,  176  Mo.  90;  Wilden  v.  McAllister,  178 
Mo.  732;  Clark  v.  Railroad,  179  Mo.  66;  State  ex  rel. 
Manning  v.  Smith,  188  Mo.  167 ;  Sublette  v.  Railroad, 
198  Mo.  190;  State  ex  rel.  Springfield  Traction  Co.  v. 
Broaddus,  207  Mo.  107 ;  Houck  v.  Waterworks  and  Elec- 
tric light  Co.,  215  Mo.  475.] 

There  was  no  break  nor  shadow  of  turning  in  the 
doctrine  announced  in  those  cases  until  the  ruling  in 
State  ex  rel.  Curtis  v.  Broaddus,  238  Mo.  189,  where 
the  opinion  of  Bbown,  J.,  was  adopted  by  a  divided 
court. 

Tested  by  an  analysis  of  the  language  and  purpose 
of  the  Constitution,  there  can  be  no  question  as  to  the 
lack  of  power  in  this  court  to  use  its  writ  of  certiorari 
as  a  substitute  for  an  appeal  or  writ  of  error  so  as  to 
reach  the  causes  within  the  final  appellate  jurisdiction 
of  the  Courts  of  Appeals. 

Let  us  glance  briefly  at  the  terms  of  the  Constitu- 
tion. Section  5  of  the  Amendment  of  1884  took  away 
from  the  Courts  of  Appeals  the  intermediate  appel- 
late jurisdiction  which  they  would  have  of  all  causes 
ultimately  reviewable  by  the  Supreme  Court  under  the 
Constitution  before  that  amendment,  and  vested  that 
transported  jurisdiction  exclusively  in  the  Supreme 
Court  as  if  it  had  been  acquired  by  a  direct  appeal  or 
writ  of  error.  It  left  untouched  the  final  jurisdiction 
vested  by  section  12  of  article  6  of  the  Constitution 
in  the  St  Louis  Court  of  Appeals,  and  termed  it  ^'find 
appellate  jurisdiction"  and  required  the  Supreme 
Court  to  transfer  all  cases  falling  within  its  scope,  to 
the  St  Louis  Court  of  Appeals  (Section  19,  article  6) 
and  afterwards  to  transfer  similar  cases  to  the  Kan- 
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sas  City  Court  of  Appeals.  [Am.  1884,  sec.  7.]  In  this 
way  every  vestige  of  power  to  review  a  case  falling 
within  the  final  jurisdiction  of  the  Courts  of  Appeals, 
by  appeal  or  writ  of  error,  was  taken  away  from  the 
Supreme  Court,  by  the  express  terms  of  the  Constitu- 
tion. It  is  undeniable  that  from  the  date  of  the  amend- 
ment of  1884  and  in  and  by  its  terms,  the  Constitution 
abrogated  all  previous  powers  in  the  Supreme  Court, 
to  exercise  appellate  jurisdiction  of  any  cause  or  pro- 
ceeding which  could  be  taken  to  the  Court  of  Appeals. 
That  amendment  first  divided  the  appellate  jurisdiction 
and  made  that  of  each  system  of  courts  exclusive.  Its 
second  step  was  to  provide  for  harmony  of  decision  on 
the  part  of  the  Courts  of  Appeals  inter  sese  and  with 
the  Supreme  Court.  This  was  effected  in  two  sections 
of  the  amendment,  to- wit: 

**Sec.  6.  When  any  one  of  said  Courts  of  Ap- 
peals shall  in  any  cause  or  proceeding  render  a  deci- 
sion  which  any  one  of  the  judges  therein  sitting  shall 
deem  contrary  to  any  previous  decision  of  any  one  of 
said  Courts  of  Appeals,  or  of  the  Supreme  Court,  the 
said  Court  of  Appeals  must,  of  its  own  motion,  piend- 
ing  the  same  term  and  not  afterward,  certify  and  trans- 
fer said  cause  or  proceeding  and  the  original  transcript 
therein  to  the  Supreme  Court,  and  thereupon  the  Su- 
preme Court  must  rehear  and  determine  said  cause  or 
proceeding,  as  in  case  of  jurisdiction  obtained  by  ordi- 
nary appellate  process;  and  the  last  previous  rulings 
of  the  Supreme  Court  on  any  question  of  law  or  equity 
shall,  in  all  cases,  be  controlling  authority  in  said 
Courts  of  Appeals.'' 

**Sec.  8.  The  Supreme  Court  shall  have  superin- 
tending control  over  the  Courts  of  Appeals  by  man- 
damus, prohibition  and  certiorari.^ ^ 

The  one  (section  6)  is  designed  to  harmonize  *' er- 
roneous" decisions,  the  other  to  harmonize  jurisdic- 
tional decisions,  and  the  two  combined  were  to  be  used 
to  bring  about  a  harmonious  body  of  jurisprudence  in 
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this  State.  Considering  these  two  sections  in  order: 
There  is  no  possible  uncertainty  or  ambignity  about 
the  meaning  of  the  first  section,  or  as  to  the  method 
prescribed  to  carry  out  its  purpose.  A  Court  of  Ap- 
peals constituted  of  three  judges,  having  every  quali- 
fication of  intellect  and  character  of  a  judge  of  this 
court,  renders  a  decision  which  is  deemed  by  **any  one 
of  said  judges"  to  be  contrary  to  ^^any  previous'*  de- 
cision of  any  one  of  said  Courts  of  Appeals  or  of  the 
Supreme  Court.  That  view  he  must  express  in  an  au- 
thentic way.  And  thereupon  said  court  must  of  its 
own  motion  transfer  the  cause  to  the  Supreme  Court 
for  rehearing  as  in  case  of  appellate  jurisdiction  right- 
fully acquired.  The  next  clause  of  the  same  sentence 
is  to-wit: 

'^And  the  last  previous  rulings  of  the  Supreme 
Court  on  any  question  of  law  or  equity  shall,  in  all 
cases,  be  controlling  authority  in  said  Courts  of  Ap- 
peals." 

This  was  added  to  clarify  and  perfect  the  section 
under  review  in  two  ways: 

First,  to  show  that  the  dissenting  judge  must  com- 
pare the  opinion  of  his  brother  with  the  ^HasV  pre- 
vious ruling  of  the  Supreme  Court  and  not  with  "a/ny** 
former  decision.  A  previous  clause  of  this  section 
would  permit  such  judge  to  state  that  the  decision 
of  his  court  was  contrary  to  *'any"  previous  decision, 
etc.  The  latter  clause  was  to  render  certain  the  mean- 
ing of  the  first,  and  to  make  it  the  duty  of  such  judge 
to  restrict  his  comparison  of  the  opinion  of  his  court, 
to  the  last  previous  ruling  of  the  Supreme  Court.  This 
must  be  so,  for  otherwise,  under  the  former  clause  of 
the  section,  a  judge  of  the  Court  of  Appeals  might 
have  caused  a  case  to  be  certified  here  because  it  was 
contrary  to  some  prior  decision  of  this  court,  which  had 
been  overruled  by  its  *4ast  previous  ruling." 

Second,  to  furnish  a  body  of  legal  doctrine  for  the 
use  of  the  Courts  of  Appeals,  in  the  decision  of  causes 
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of  which  they  have  final  appellate  jurisdiction.  These 
two  purposes  alone,  were  within  the  intendment  and 
object  of  the  last  clause  of  section  6  of  the  Constitu- 
tion, and  no  other  meaning  can  be  given  to  it  without 
distorting  the  entire  section  and  depriving  the  language 
used  of  its  plain  and  clear  significance.  Suppose  in- 
stead of  making  the  last  **  previous  rulings  of  the  Su- 
preme Court"  the  body  of  legal  doctrine  to  which  the 
Courts  of  Appeals  must  have  recourse  in  order  to  de- 
termine questions  within  their  jurisdiction,  the  Consti- 
tution had  finished  the  sentence  by  making  the  common 
law,  or  any  other  body  of  law,  the  **  controlling  au- 
thority'' of  the  Courts  of  Appeals,  would  any  lawyer 
have  the  temerity  to  say  that  a  misapplication  of  those 
doctrines,  or  a  misconception  of  the  rules  of  the  com- 
mon law,  would  go  to  the  power  of  the  Courts  of  Ap- 
peal 'Ho  hear  cmd  decide' '  the  cause  and  render  an 
opinion  and  judgment  therein  based  upon  their  own 
comprehension  of  the  common  law  or  other  body  of 
law,  furnished  as  a  guide  for  their  judicial  action  T 
What  does  jurisdiction  mean  other  than  the  right  to 
make  a  decision  according  to  the  discretion  of  the  court 
to  which  the  power  is  granted!  To  make  a  mistake  in 
the  application  of  law  which  should  guide  the  court  in 
the  exercise  of  judicial  power  would  indeed  be  error 
of  decision,  or  more  aptly  an  erroneous  exercise  of  ju- 
risdiction on  the  part  of  Courts  of  Appeals,  but  it  could 
not,  in  the  nature  of  things,  be  a  deprivation  of  juris- 
diction in  the  sense  of  power  to  act  and  decide,  for  by 
necessary  hypothesis  that  faculty  is  fully  vested  as  to 
certain  causes  which  the  Constitution  lodges  in  the 
final  appellate  jurisdiction  of  the  Courts  of  Appeals^ 
and  points  out  to  them  a  body  of  law  to  be  applied  in 
the  rendition  of  their  judgments.  The  want  of  juris- 
diction exists  only  when  the  court  is  without  power  to 
act  in  the  premises.  It  can  never  be  predicated  on  a 
mistake  in  applying  the  law  to  a  case  which  is  ri^rht 
fully  cognizable  by  the  court. 


Digitized  by 


Google 


686        SUPREME  COURT  OF  MISSOURI, 

State  ex  rel.  v.  Robertson. 

It  is  admitted  in  the  instant  case  that  the  appeal 
was  properly  taken  to  the  Springfield  Court  of  Appeals. 
The  learned  majority  opinion  concedes  that  full  juris- 
diction was  vested  in  that  court  to  hear  and  determine 
the  cause,  and  then  proceeds  to  dismiss  this  certiorari 
brought  to  quash  the  judgment  of  that  court,  solely  on 
the  ground  that  the  decision  of  that  court  did  not  con- 
flict with  other  rulings  of  this  court.  Does  it  not  nec- 
essarily follow  from  such  reasoning,  that  the  question 
is  made  to  turn  upon  what  was  decided  by  the  Spring- 
field Court  of  Appeals  and  not  upon  its  power  to  rfe- 
cide.  This  is  proved  by  the  fact  that  the  majority 
opinion  leaves  that  judgment  undisturbed  on  the  theory 
only,  that  the  court  rendering  it  gave  a  correct  deci- 
sion. In  other  words,  the  majority  opinion  hinges  its 
conclusion  on  the  particular  kind  of  decision  rendered 
by  the  Court  of  Appeals  and  not  upon  the  question  of 
the  power  of  that  court  to  act  in  the  matter.  This  be- 
ing so,  there  is  no  escape  in  logic  from  the  conclusion 
that  the  writ  of  certiorari  in  this  case  presented  to  this 
court  only  the  question  of  the  correctness  of  the  deci- 
sion of  the  Springfield  Court  of  Appeals.  To  put  the 
matter  simply :  Does  not  the  majority  opinion  in  effect 
say  to  the  Springfield  Court  of  Appeals  we  refrain 
from  quashing  your  judgment  because,  having  rightful 
jurisdiction  of  the  case  brought  here,  you  exercised  that 
jurisdiction  by  rendering  a  correct  decision,  but  if  you 
had  erred  in  applying  the  law  (last  previous  rulings 
of  the  Supreme  Court)  you  would  have  been  without 
any  jurisdiction  and  your  judgment  would  have  been  a 
simple  nullity?  Is  it  not  patent  that  the  argument 
leading  to  such  a  result,  is  based  upon  an  utter  mis- 
understanding of  the  essential  difference  between  the 
want  of  jurisdiction  and  the  erroneous  exercise  of  ju^ 
risdiction.  It  is  fundamental  that  the  latter  cannot  an- 
nul a  judgment.  It  does  furnish  a  basis  for  correction 
*'by  ordinary  appellate  process"  and  that  is  the  extent 
to  which  it  can  be  reviewed.    So,  in  this  case,  if  a  writ 
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of  error  could  run  from  this  court  to  the  Courts  of  Ap- 
peals, or  if  an  appeal  could  be  taken  to  this  court,  then 
the  error  of  any  of  its  decisions  would  be  correctible 
here,  but  since  no  one  will  contend  under  the  present 
Constitution,  that  this  court  has  any  appeUate  power 
of  review  of  the  decisions  of  the  Courts  of  Appeals,  it 
follows  that  it  can  have  no  authority  to  use  the  writ 
of  certiorari  as  a  means  of  exercising  appellate  juris- 
diction of  said  courts.  For  to  give  the  writ  that  scope 
would  nullify  the  Constitution. 

II.  . 

The  second  section  of  the  Constitution  above 
quoted  gives  this  court  the  right  to  issue  a  certiorari  to 
the  Courts  of  Appeals.  Not  having  the  right,  under  the 
Oonstitution,  to  convert  that  writ  into  a  medium  for 
appellate  jurisdiction,  the  question  is  what  function 
is  left  to  it  when  directed  to  the  Courts  of  Appeals! 
Certiorari  like  mandamus  and  prohibition  is  a  prerog- 
ative writ  and  inhered  in  the  King's  Bench  in  England 
from  the  time  that  tribunal  emerged  from  the  chaotic 
conditions  of  the  judiciary  by  the  erection  and  division 
of  courts  which  took  place  some  time  after  the  Norman 
Oonquest.  Originally  the  King  sat  in  person  with  his 
justices  in  that  court  that  the  fiction  might  obtain  that 
all  justice  flowed  from  the  Royal  Fount.  [Bacon's 
Abridgement,  Titles :  Certiorari,  Mandamus  and  Pro- 
hibition.] Its  function  was  the  removal  of  the  record 
of  inferior  courts  for  review.  With  the  changes  neces- 
sitated by  the  different  judicial  system  of  this  country, 
it  is  now  employed  by  our  courts  of  general  jurisdic- 
tion as  well  as  of  last  resort  in  aid  of  their  superin- 
tendency  of  inferior  tribunals  and  boards.  In  Mis- 
souri, it  is  a  writ  issuable  by  the  circuit  court,  as  well 
as  the  appellate  courts.  [Constitution,  art.  6,  sec.  23; 
St.  Louis  County  Court  v.  Sparks,  10  Mo.  117;  State 
ex  rel.  Jones  v.  Laughlin,  73  Mo.  443 ;  State  v.  Daniels, 
m  Mo.  192;  State  ex  rel.  v.  Edwards,  162  Mo.  660; 
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State  ex  rel.  v.  Shelton,  154  Mo.  1.  c.  691,  affirmed  in 
State  ex  rel.  v.  Mosman,  231  Mo.  474.] 

Its  normal  scope  is  to  quash  proceedings  had  with- 
out or  in  excess  of  jurisdiction,  or  if  within  the  juria- 
diction  of  the  inferior  court  which  are  not  correctible 
by  appeal,  or  writ  of  error.  It  is  not  contended  in  the 
learned  opinion  of  my  brother  Gbaves,  fil«d  to  fortify 
the  majority  opinion  in  this  case,  that  the  writ  is  avail- 
able under  our  Constitution  against  the  Courts  of  Ap- 
peals, eaxept  upon  a  showing  of  record  that  such  courts 
are  without  jurisdiction  or  have  exceeded  their  juris- 
diction in  the  rendition  of  their  judgment.  Hence,  the 
burden  of  his  argument  is  that  such  courts  failing  to 
foUow  the  ''last  previous  ruling*'  of  this  court  thereby 
failed  of  any  jurisdiction  and  their  judgments  are 
quashable  as  simple  nullities.  This  narrows  the  ques- 
tion to  a  single  inquiry. 

Is  a  jurisdiction  once  constitutionally  vested  in 
the  Courts  of  Appeals  lost,  the  moment  its  exercise  re- 
sults in  a  judgment  or  decision  reached  by  a  mistake 
in  applying  to  the  solution  of  the  questions  under  re- 
view, the  last  previous  rulings  of  the  Supreme  Court! 
If  this  question  is  not  conclusively  answered  in  the 
negative  from  its  mere  OrSking,  then  we  think  the  fore- 
going analysis  of  the  separate  clauses  and  context  of 
section  six  of  the  amendment  of  1884  has  demonstrated 
the  impossibility  of  any  other  answer.  In  the  light  of 
the  obvious  meaning  of  that  section,  it  looks  like  a  con- 
tradiction in  terms  to  assume  that  it  warrants  the  con- 
tention which  would  be  implied  in  an  affirmative  an- 
swer to  the  above  question.  Section  six  of  the  amend- 
ment will  not  bear  any  other  interpretation  than  that 
it  was  adopted  to  give  a  specific  plan  for  transferring 
to  this  court  appellate  jurisdiction  as  if  ''obtained  by 
ordinary  appellate  process,''  of  such  causes  only  as 
^'any  judge"  of  the  Courts  of  Appeals  causes  to  be  cer- 
tified here  in  the  interest  of  harmonizing  the  rules  of 
decision  of  all  the  appellate  courts  of  the  State.    To 
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contend  therefore  under  that  section,  that  this  court 
can  by  certiorari  harmonize  the  decisions  of  the  Courts 
of  Appeals  is  simply  to  argue  against  the  very  recitals 
and  language  of  the  section  itself,  for  it  specifies  the 
only  way  in  which  decisions  of  the  Courts  of  Appeals 
can  be  brought  here  for  correction  of  doctrine.  But  if 
the  view  of  my  learned  brother  could  obtain,  the  result 
would  be  in  practical  effect  that  such  decisions  might 
be  brought  here  by  the  dissent  of  a  lawyer  to  the  de- 
cision of  the  Courts  of  Appeals,  because  of  its  conflict 
with  latest  ruling  of  this  court  and  through  the  instru- 
mentality of  a  certiorari  obtained  from  this  court  upon 
a  showing  of  that  basis  for  his  dissent.  As  yet  the 
Constitution  has  not  authorized  that  plan  to  supplant 
its  specific  one,  requiring  a  jtidge  of  the  appellate  court 
to  point  out  such  conflict. 

But  my  learned  brother  thinks  that  something  can 
be  made  out  of  the  language  of  section  8  supra,  in  sup- 
port of  the  use  of  a  certiorari  to  quash  the  judgment 
of  Courts  of  Appeals  when  found  by  this  court  not  to 
be  rendered  in  accordance  with  its  last  previous  rulings 
on  the  questions  of  law  and  equity.  That  a  certiorari, 
or  any  other  writ  mentioned  in  section  8  of  the  amend- 
ment of  1884  may  be  used  by  this  court  in  aid  of  its 
power  of  superintendence  is  clear  under  the  language 
of  that  section,  and  that  it  will  bring  up  the  records  of 
inferior  tribunals  for  that  purpose  and  that  the  power 
to  quash  such  records  depends  upon  their  contents,  is 
well  settled  in  the  jurisprudence  of  this  State.  The 
power  to  use  such  extraordinary  writs  is  an  attribute 
of  courts  of  general  and  final  jurisdiction  and  certain 
provisions  of  the  Constitution  declaratory  of  these  es- 
sential powers  of  such  courts  are  a  part  of  our  organic 
law,  as  has  been  shown,  and  whatever  may  be  the  scope 
of  that  writ  in  other  cases,  it  is  undoubtedly  restricted 
in  its  application  to  the  Courts  of  Appeals  to  a  review 
of  the  question  of  jurisdiction  only,  for  the  primary 
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purpose  of  the  amendment  of  1884  was  to  exscind  all 
appellate  jurisdiction  of  the  Courts  of  Appeal,  and 
hence  no  writ  can  run  to  that  court  to  review  its  ap- 
pellate proceedings  and  this  is  conceded  in  the  learned 
opinion  of  my  brother  Graves,  which  predicates  its  con- 
clusion entirely  upon  the  theory  that,  absent  following 
the  last  previous  decisions  of  this  court,  the  Courts  of 
Appeals  are  absent  jurisdiction  in  a  case  othenvise 
rightfully  pending  before  them.  We  have  shown  in 
this  discussion  that  it  cannot  be  true,  that  a  court  in- 
vested with  power  to  hear  and  decide  a  cause,  can  lose 
its  jurisdiction  thereof  by  mere  error  or  incorrectness 
of  decision.  It  must  therefore  follow  that  the  writ  of 
certiorari  being  restricted  into  functions,  when  directed 
to  the  Courts  of  Appeals  to  a  jurisdictional  review,  can- 
not reach  anything  except  jurisdictional  action  by  that 
tribunal  and  is  not  applicable  to  any  decision  of  the 
Courts  of  Appeals  which  erroneously  applies  *Hhe 
last  previous  rulings  of  the  Supreme  Court''  on  any 
question  of  law  or  equity,  and  that  it  can  only  apply 
to  such  courts  when  their  decisions  are  made  in  cases 
which  they  have  no  power  to  decide,  or  in  excess  of  the 
limitation  prescribed  for  the  exercise  of  their  judicial 
penalties.  For  instance,  if  the  record  of  a  Court  of 
Appeals  should  disclose  that  it  was  attempting  to  ex- 
ercise jurisdiction  in  any  one  of  the  nine  instances, 
wherein  the  power  so  to  do  is  prohibited  by  the  Con- 
stitution of  this  State  a  writ  of  certiorari  would  lie 
after  a  final  judgment  in  that  matter  for  the  purpose 
of  quashing  it  Or  before  judgment,  such  Court  of 
Appeals  might  be  restrained  by  prohibition,  but  bar- 
ring some  exercise,  or  attempted  exercise,  of  jurisdic- 
tion outside  or  in  excess  of  the  power  given  to  those 
courts,  this  court  has  no  authority  by  certiorari  or 
any  other  medium  of  superintendence  to  interfere 
with  other  judicial  action  in  the  matters  of  which  final 
jurisdiction  has  been  granted  to  them  by  the  Constitu- 
tion. 


Digitized  by 


Google 


VOL.  264,  OCTOBEB  TERM,  1914.  691 

state  ex  rel.  v.  Robertson. 

Suppose  the  writ  of  certiorari  is  issuable  in  these 
cases— what  does  it  accomplish!  It  can  only  bring  up 
the  record  to  be  quashed.  When  that  is  ordered  what 
becomes  of  the  original  cause  still  pending  in  the  Court 
of  Appeals?  Must  that  court  proceed  to  rehear  and  re- 
decide  itt  If  so,  and  the  court  still  conscientiously 
believes  that  it  has  correctly  interpreted  the  last  rul- 
ings of  this  court,  must  it  then  yield  its  own  judgment, 
and  render  a  decree  registering  the  new  views  of  this 
court?  If  the  Court  of  Appeals  should  do  this,  and 
comply  with  the  directions  expressed  by  this  court  in 
considering  the  writ  of  certiorari,  is  that  anything  else 
than  subjecting  themselves  to  the  state  of  being  man- 
damused  to  render  a  particular  judgment?  But  is  not 
such  a  result  opposed  to  the  whole  theory  of  juris- 
prudence which  has  universally  denied  the  power  of 
any  court  to  prescribe  by  mandamus  what  decision  as 
to  a  matter  of  law  or  equity  another  shall  make  in  a 
cause  rightfully  before  it  for  trial.  If  this  is  the  neces- 
sary effect  of  the  proposed  uses  of  certiorari  in  such 
cases,  can  the  reasoning  which  leads  to  it  (a  conclu- 
sion absurd  according  to  the  axioms  of  the  law)  be  any- 
thing other  than  a  tissue  of  fallacies. 

It  is  not  necessary  to  defend  the  wisdom  of  the 
Constitution  in  relegating,  as  it  does  in  the  two  sec- 
tions under  review,  the  power  to  correct  the  exposi- 
tion of  law  made  by  the  Courts  of  Appeals,  to  the  ac- 
tion of  an  upright  and  able  judge  of  such  court,  in 
the  manner  defined  by  the  Constitution.  It  is  enough 
to  say,  that  this  plan  is  the  constitutional  one.  Neither 
is  it  necessary  to  this  dissent,  to  call  attention  to  the 
vast  mass  of  causes  consuming  the  time  and  delaying 
the  work  of  this  court,  which  may  be  brought  here  by 
attorneys  who  are  dissatisfied  with  the  decisions  of  the 
Courts  of  Appeals  and  deem  them  at  variance  with  the 
rulings  of  this  court.  Such  considerations  illustrate 
the  mischief  ensuing  from  the  use  of  writs  of  cer- 
tiorari in  such  cases,  but  they  do  not  affect  the  ques- 


Digitized  by 


Google 


692        SUPREME  COUET  OP  MISSOURI, 

state  ex  rel.  y.  Robertson. 

tion  of  the  constitutional  right  to  apply  for  such  writs, 
and  I  base  my  dissent  not  upon  these  inconveniences, 
but  entirely  upon  the  ground  that  no  authority  can  be 
shown  in  any  provision  of  the  Constitution,  whereby 
this  court  is  empowered  to  review  any  decision  of  a 
Court  of  Appeals  on  a  nonjurisdictional  question,  or 
for  any  mistakes  or  errors  in  the  decisions  of  questions 
within  the  final  appellate  jurisdiction  of  such  courts,  as 
defined  in  the  Constitution. 

I  am  wholly  unable  to  follow  the  argument  of  the 
learned  majority  opinion  that  such  writs  as  the  pres- 
ent should  be  awarded,  because  this  court  recently  has 
overruled  what  the  majority  opinion  concedes  is  and 
was  the  correct  rule  on  the  subject  for  more  than  a 
quarter  of  a  century.  If  the  matter  in  issue  was  one 
relating  only  to  the  law  governing  property  rights, 
there  might  be  some  plausibility  in  tiie  view  that  inter- 
est which  had  become  vested  and  depended  for  their 
security  upon  such  error  of  doctrine,  should  not  be 
disturbed  by  a  change  of  legal  doctrine.  But  that  ar- 
gument has  no  application  to  this  case.  The  question 
here  is  as  to  the  power  of  this  court  to  act  at  all,  and 
if  the  principle  as  announced  for  so  long  after  the  adop- 
tion of  the  Constitution  and  until  the  recent  novelty, 
is  sound  (as  is  conceded  in  the  majority  opinion),  then 
this  court  is  guilty  of  a  simple  act  of  usurpation  when 
it  undertakes  to  issue  a  writ  of  certiorari  like  the  pres- 
ent, and  its  judgment  in  so  doing  is  absolutely  void. 
The  Constitution  is  the  basis  of  all  government  and  all 
judicial  power,  and  I  cannot  agree  that  any  condona- 
tion should  be  extended  to  its  violation,  nor  that  its 
authority  should  not  be  restored,  because  it  has  once 
been  set  aside  by  a  ruling  of  this  court  diametrically 
opposed  to  its  own  decisions  for  more  than  a  genera- 
tion and  to  the  words,  meaning  and  purpose  for  which 
the  Constitution  was  amended  in  1884. 

For  the  foregoing  reasons,  and  that  my  own  view 
may  be  understood  by  the  enlightened  bar,  as  well  as 
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the  people  of  the  State,  I  have  filed  this  protest.  I 
think  the  certiorari  awarded  by  this  court  should  be 
stricken  from  the  docket  as  presenting  no  matter  which 
we  have  no  jurisdiction  to  hear,  and  as  seeking  to  move 
this  court  to  commit  a  plain  act  of  usurpation. 


ANDREW  JAICKS,  Appellant,  v.  HENRY  S. 
OPPENHEIMER  et  al. 

In  Banc,  April  2,  1915. 

SPECIAL  TAXES:  Priority  of  Liens.  Liens  on  land  for  taxes 
take  priority  in  the  reverse  order  of  other  liens;  that  is,  the 
last  is  first,  and  the  first  last.  And  in  the  absence  of  a  statute 
or  charter  provision  to  the  contrary,  there  is  no  difference  in 
this  respect  between  liens  for  general  taxes,  and  liens  for 
special  taxes.  And  the  right  to  priority  of  the  later  special 
tax  bill  over  a  prior  one  is  implied,  or  at  least  not  denied,  by 
sections  22  and  24  of  Article  8  of  the  Charter  of  Kansas  City, 
declaring  that  any  person  claiming  any  estate  or  interest  in 
the  land  may  be  joined  as  defendants  in  the  suit  on  the  tax 
bill,  "and  the  right,  title,  interest  or  estate  of  the  parties  made 
defendants  in  any  such  suit  shall  be  bound  thereby."  [Dis- 
approving Parker-Washington  Company  v.  Corcoran,  150  Mo. 
App.  188.] 

EM,  by  WALKER,  J.,  dissenting,  that  the  last  special  tax  bill 
cannot  be  given  priority  of  liens  over  others  previously 
issued,  unless  there  is  a  statute  or  city  charter  authorizing 
such  priority;  and  such  priority  not  only  is  not  given  by 
the  charter  of  Kansas  City,  but  that  charter  specifically  says 
that  every  special  tax  bill  "shall  be  a  lien  on  the  land 
described  therein  upon  the  date  of  the  certification  thereof 
to  the  city  treasurer"  by  the  Board  of  Public  Works,  which 
clearly  means  that  the  tax  bill  which  is  first  in  date  or 
certification  is  first  as  a  lien. 

:  Referable  to  Taxing  Power.    The  power  to  assess  private 

property  for  a  public  improvement  is  referable  to  and  derivable 
from  the  taxing  power  of  the  State  lodged  by  the  Constitution 
In  the  General  Assembly,  and  such  special  taxes  are,  in  their 
essence,  just  as  much  taxes  as  are  general  taxes  assessed 
Against  the  same  land  for  the  support  of  the  government;  and 
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ihe  assessment  and  collection  of  either  special  or  general  taxes 

are  an  exercise  of  the  taxing  power. 

Held,  by  WALKER,  J.,  dissenting,  that  priority  of  liens  of 
general  taxes  did  not  exist  at  common  law,  but  had  its 
origin  in  a  statute,  first  enacted  in  this  State  in  1820;  that 
the  doctrine  of  sovereignty  of  the  State  to  make  general 
taxes  a  lien  on  land  cannot  be  applied  to  special  taxes  ex- 
cept by  statute,  or  by  a  city  charter  of  equal  dignity  with 
a  statute;  that  there  is  no  such  statute,  and  the  charter 
of  Kansas  City  (section  24,  article  8)  specifically  declares 
that  a  special  tax  bill  shall  be  a  lien  on  the  land  described 
therein  ''upon  the  date  of  the  certification  thereof  to 
the  city  treasurer"  by  the  Board  of  Public  Works,  which 
can  have  no  other  meaning  than  that  each  special  tax  bill 
takes  priority  in  the  order  in  time  of  its  certification; 
and  that,  therefore,  the  last  bill  certified  cannot  take 
priority  as  a  lien  over  others  previously  certified. 

8.  :    Baala  for  Priority  of  Lien.    Special  assessments  are 

charges  on  the  physical  property,  and  proceedings  to  enforce 
them  are  in  rem,  or  against  the  thing  itself.  The  basis  of  the 
assessment  is  that  it  is  a  Just  equivalent  of  the  increased 
value  or  permanent  increment  due  to  the  public  Improvement, 
and  the  tax  bill  represents  that  added  value,  and  the  city  or 
contractor  is  entitled  to  be  paid  that  added  amount  without 
waiting  for  the  holders  of  prior  liens  to  be  paid. 

Appeal  from  Jackson  Circuit  Court— Hon.  Thomas  J. 
Seehorn,  Judge. 

Reversed  and  bemanded* 

T.  P.  Buckner  for  appellant. 

(1)  Tax  liens  take  priority  in  the  reverse  order 
to  ordinary  liens;  that  is,  in  tax  liens  *Hhe  last  shall 
be  first  and  the  first  last.'^  This  rule  as  to  general 
taxes  is  so  well  settled  that  it  is  conceded  and  requires 
no  citation  of  authority.  (2)  In  the  matter  of  priority 
there  is  no  distinction  between  the  lien  of  general  taxes 
and  that  of  special  taxes  for  general  improvements. 
The  liens  of  special  tax  bills  also  take  priority  in  the 
reverse  order  of  their  date.  Paving  Co.  v.  Realty  Co.^ 
168  Mo.  App.  468;  Construction  Co.  v.  Rink  Co.,  242 
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Mo.  241;  Burke  v.  Lukens,  12  Ind.  App.  648;  Ander- 
son V.  Eider,  46  Cal.  134;  Sayler  v.  Davis,  22  Wis. 
217;  Wass  v.  Smith,  34  Minn.  304;  Fletcher  v.  Osh- 
kosh,  18  Wis.  244;.Morey  v.  Duluth,  75  Minn.  221; 
Cooley  on  Taxes  (3  Ed.),  875.  (3)  The  last  special  tax 
bill  issued  takes  precedence  over  all  prior  incumbrances 
and  is  the  superior  lien.  Construction  Co.  v.  Ice  Rink 
Co.,  242  Mo.  241.  (4)  This  is  true  although  there 
is  no  express  statute,  ordinance  or  charter  giving  or 
making  the  last  bill  a  first  lien.  Construction  Co.  v. 
Ice  Bink  Co.,  242  Mo.  241.  (5)  That  special  taxes  and 
general  taxes  stand  alike  as  to  priority  and  are  a  su- 
perior lien  to  all  other  incumbrances,  while  once  a 
mooted  question,  is  now  the  settled  law  of  this  State, 
and  has  forever  been  set  at  rest.  Paving  Co.  v.  Realty 
Co.,  168  Mo.  App.  476.  (6)  The  charter  of  Kansas 
City  is  express  that  the  tax  bill  shall  be  a  lien  against 
all  prior  lien  holders  or  persons  ** interested'*  in  the 
real  estate  charged  by  the  tax  bill.  City  Charter,  sees. 
22,  24,  art.  8.  (7)  The  tax  bill  in  this  case,  being  the 
last  one  issued  in  point  of  time  added  value  to  the 
existing  liens,  enhanced  their  security,  and  on  account 
of  public  policy  as  well  as  the  settled  law  of  this  State, 
it  should  be  held  to  be  a  prior  lien  over  all  existing 
incumbrances  including  the  lien  of  prior  tax  bills.  (8) 
Until  the  case  of  Parker-Washington  Co.  v.  Construc- 
tion Co.,  150  Mo.  App.  188,  was  decided,  no  one  in 
this  State  doubted  that  the  last  tax  bill  was  the  supe- 
rior lien.  The  reasoning  in  that  case  has  been  ex- 
pressly repudiiated  in  the  more  recent  case  of  the  St. 
Louis  Court  of  Appeals,  168  Mo.  App.  468,  and  the 
more  recent  case  of  the  Supreme  Court,  242  Mo.  241. 
(9)  The  language  of  the  charter  in  St.  Louis  in  which 
all  the  above  cases  were  founded,  did  not  contain  such 
an  express  provision  as  is  contained  in  the  Kansas 
City  charter.  Nobtoni,  J.,  in  the  adverse  case  relied 
upon,  expressly  held  that  if  there  was  such  an  express 
charter  provision  the  last  tax  would  be  a  first  lien  and 
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cited  the  case  of  Keating  v.  Craig,  73  Mo.  507.  The 
charter  provision  of  Kansas  City  now  is  as  express  as 
it  was  when  the  case  of  Keating  v.  Craig  was  decided. 

Scarritt,  Scarritt,  Jones  <&  Miller  for  respondent, 
Barber  Asphalt  Paving  Co. 

(1)  The  lien  which  is  prior  in  time  gives  a  prior 
claim  and  is  entitled  to  satisfaction  out  of  the  subject- 
matter  before  subsequent  liens  binding  the  same  prop- 
erty. 25  Cyc.  678;  25  Am.  &  Eng.  Ency.  Law,  1236-7; 
Rankin  v.  Scott,  12  Wheat.  (U.  S.)  177;  Parker-Wash- 
ington Co.  V.  Corcoran,  150  Mo.  App.  188.  (2)  The 
argument  of  appellant  that  his  tax  bill  being  the  last 
one  issued  in  point  of  time,  therefore  added  value  to 
the  property  and  enhanced  the  security  of  lien  holders 
and  by  reason  of  this  fact  his  tax  bill  should  be  de- 
clared superior  to  those  of  the  respondents  is  answered 
by  Brick  Mfg.  Co.  v.  Smith,  108  Iowa,  307. 

Clarence  S.  Palmer  for  respondents,  A.  L.  and  J, 
O.  West. 

Paxton  (B  Rose,  amici  curiae. 

The  analogy  between  a  tax  and  tax  bill  is  only 
partial.  They  both  originate  in  the  taxing  power,  but 
there  the  similarity  ends.  A  tax  is  always  a  public 
lien  and  is  always  due  to  the  government,  while  a  tax 
bill,  after  its  issue,  is  mere  private  property.  All 
taxes,  too,  are  owed  to  the  same  party,  viz.:  the  gov- 
ernment, so  that  the  question  of  priority  is  not  of  any 
great  moment;  whereas  the  different  tax  bills  on  the 
same  property  are  generally  held  by  diflferent  private 
individuals,  and  so  have  become  mere  private  liens 
with  which  the  government  has  nothing  further  to  do. 
This  being  true,  we  think  the  question  of  priority 
should  be  decided  according  to  the  law  of  private  liens, 
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not  according  to  the  law  of  taxes,  with  which  the  tax 
bill  itself  has  ceased  to  have  anything  in  common.  The 
tnrtle  and  the  bird  both  come  out  of  an  egg;  but  in, 
considering  the  treatment  to  be  accorded  these  differ- 
ent animals,  the  one  swimming  in  the  water,  and  the 
other  inhabiting  the  air,  it  is  more  appropriate  to 
consider  the  animals  as  they  are  than  to  go  back  to  the 
similarity  of  origin.  **The  accepted  doctrine  is  that 
special  assessments  for  local  improvements,  while,  in 
a  broad  sense,  referable  to  the  taxing  power,  are  not 
taxes  for  public  purposes  or  taxes  at  all  within  the 
purview  and  the  sense  of  the  constitutional  provision 
invoked  or  within  the  sense  and  purview  of  other  sec- 
tions of  the  article  on  revenue  and  taxation.  ^^  Ranney 
V.  Cape  Girardeau,  255  Mo.  514. 

OPINION. 

BOND,  J.— Appellant  here  (plaintiff  below) 
brought  this  action  on  a  tax  bill  issued  to  him,  as  part 
payment,  for  doing  paving  work  on  Cleveland  avenue 
in  Kansas  City,  under  authority  of  a  valid  ordinance. 
Amount  of  tax  bill  $725.28,  and  issued  against  lot  28, 
Indianapolis  Place,  in  said  city.  The  petition  alleged 
that  all  the  defendants. named  claimed  some  interest 
in  the  above-mentioned  property,  and  prayed  for  the 
establishment  of  a  prior  lien  on  said  property  for  the 
amount  of  said  tax  bill  against  all  of  the  defendants. 

The  defendants  answered,  setting  up  that  they  held 
similar  tax  bills  against  said  property  issued  to  them 
for  public  work  prior  to  that  issued  to  the  plaintiff,  on 
some  of  which  suits  were  then  pending.  The  admis- 
sions  of  the  parties  established  the  facts  stated  in  the 
pleadings.  The  court,  over  the  objection  of  plaintiff, 
rendered  a  judgment  sustaining  his  lien  for  the  amount 
of  his  tax  bill  and  interest  against  the  property  de- 
scribed in  his  petition,  except  against  those  defendants 
who  liad  anterior  tax  bills,  or  had  acquired  interests 
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under  suits  on  prior  tax  bills,  and  adjudged  that  such 
interests  and  titles  in  said  defendants  were  not  sub- 
ject to  the  lien  of  plaintiff's  tax  bill. 

After  the  overruling  of  a  motion  for  a  new  trial 
plaintiff  appealed  to  the  Kansas  City  Court  of  Ap- 
peals. Upon  the  hearing  of  said  appeal  that  court, 
after  stating  the  above  facts,  rendered  an  unanimous 
opinion  reversing  the  judgment  of  the  trial  court  and 
remanding  the  cause  with  directions  to  give  priority 
to  plaintiff's  lien,  but  on  account  of  the  conflict  of 
that  view  with  the  decision  of  the  St.  Louis  Court  of 
Appeals,  150  Mo.  App.  188,  certified  the  cause  to  this 
court  for  final  determination  as  provided  in  the  Con- 
stitution. 

As  a  prelude  to  what  we  shall  say  in  this  case,  and 
because  we  concur  in  the  conclusion  of  the  Kansas  City 
Court  of  Appeals  as  to  the  relative  priority  of  the 
liens  of  tax  bills  for  special  assessments  for  public 
work  in  cities  and  towns,  we  herein  copy  the  discussion 
of  the  Kansas  City  Court  of  Appeals,  speaking  through 
Judge  Trimble: 

**With  regard  to  all  ordinary  liens  arising  out 
of  private  contract  and  not  imposed  solely  by  govern- 
mental power,  priority  in  time  creates  priority  in 
force  and  effect,  the  first  in  order  of  time  being,  prima 
facie,  superior  to  those  of  a  later  date.  But  the  prior- 
ity of  the  liens  of  general  taxes  is  in  the 
reverse  of  this  order,  the  last  is  first  and  the  first  last. 
[2  Cooley  on  Taxation  (3  Ed.),  875;  Anderson  v.  Rider, 
46  Cal.  134;  Sayles  v.  Davis,  22  Wis.  225;  Wass  v. 
Smith,  34  Minn.  304.]  This  rule  is  well  settled  and 
is  not  disputed.  The  question  is,  however,  whether 
there  is  any  distinction  to  be  made  in  this  regard  be- 
tween the  liens  of  general  taxes  and  those  of  special 
taxes! 

**The  precise  question  was  before  the  St.  Louis 
Court  of  Appeals  in  Parker- Washington  Company  v. 
Corcoran,  150  Mo.  App.  188,  in  which  it  was  held  that 
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the  liens  of  special  taxes  for  local  improvements  took 
priority  in  the  same  order  as  other  ordinary  liens, 
and  not  in  the  reverse  order  of  their  time  as  with  those 
of  general  taxes.  The  decision  is  placed  upon  the 
gronnd  that  there  is  an  essential  distinction  between 
general  taxes  and  special  taxes,  and  that  in  the  ab- 
sence of  a  statutory  or  (which  is  the  same  thing)  a 
charter  provision  to  the  contrary,  the  lien  of  a  special 
tax  bill  takes  priority  over  another  special  tax  bill 
in  the  same  order  as  do  other  ordinary  liens,  that  is, 
the  first  in  point  of  time  is  prior  to  the  later  tax  bills. 
Of  course,  if  a  statutory  or  charter  provision  exists 
which  expressly  or  by  necessary  implication  creates 
the  reverse  order  of  priority,  then,  by  virtue  of  such 
provision,  the  distinction  between  the  two  kinds  of 
tax  liens  is  taken  away,  so  far  as  the  rule  of  priority 
as  between  different  liens  of  the  same  kind  or  class  is 
concerned.  And  the  St.  Louis  Court  of  Appeals,  find- 
ing no  provision  in  the  St.  Louis  charter  which  clearly 
gave  such  reverse  order  of  priority,  held  that  there 
was  such  a  distinction  between  general  and  special 
taxes  that  the  latter  could  not  be  given  the  same  rule 
of  priority  which  prevails  with  the  former.  It  is  true, 
as  stated  in  that  case,  the  rule  is  well  settled  with  re- 
spect to  both  legal  and  equitable  liens  that,  in  the 
absence  of  statutory  regulations  to  the  contrary,  the 
lien  which  is  prior  in  time  gives  a  prior  claim  and  is 
<entitled  to  satisfaction  out  of  the  subject-matter  be- 
fore other  subsequent  liens  are  paid.  But  an  exami- 
nation of  the  authorities  cited  by  text-writers  and  oth- 
ers in  support  of  the  rule  thus  announced  in  such  gen- 
eral terms,  will  disclose  that  the  cases  are  dealing  with 
ordinary  liens  arising  out  of  private  contract  and  not 
those  created  and  imposed  solely  by  governmental  au- 
thority in  the  exercise  of  the  taxing  power.  Conse- 
quently, a  statement  of  the  general  rule  of  priority 
with  respect  to  ordinary  liens  can  aid  but  little  in  de- 
termining the  rule  of  priority  of  special  tax  liens  with 
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reference  to  each  other,  because,  at  last,  it  all  comes 
down  to  the  question  whether  there  is  any  such  inher- 
ent difference  and  distinction  between  the  liens  of 
special  taxes  and  those  of  general  taxes  as  will  re- 
quire  the  rule  of  priority  in  the  one  to  be  different 
from  that  of  the  other. 

**When  the  two  kinds  of  taxes  are  considered  for 
the  purpose  of  determining  this  question  it  will  be 
found  that  there  is  not  such  an  inherent  difference  be- 
tween them  as  to  place  the  liens  of  special  taxes  merely 
in  the  category  of  ordinary  liens.  It  is  true,  general 
taxes  are  levied  for  the  support  of  the  government  and 
in  that  sense  general  taxes  are  the  more  important  of 
the  two  and  ought  to  take  precedence  over  special  taxes, 
so  that  the  lien  of  a  general  tax  ought  to  be  prior  to 
the  lien  of  a  special  tax,  even  though  the  latter  be  prior 
in  point  of  time.  But  that  is  not  the  question  here. 
The  question  now  is  as  to  the  rule  of  priority  as  be- 
tween the  different  liens  of  different  special  taxes. 
And  the  precise  inquiry  now  at  hand  is,  what  essen- 
tial or  inherent  difference  is  there  in  the  nature  of 
special  taxes  which  deprive  their  lien  of  a  rule  ac- 
corded to  the  lien  of  general  taxes!  Both  are  created 
by  acts  of  the  sovereign  power  exercised  for  the  public 
good.  In  both  the  taxing  power  operates  in  rem,  that 
is,  on  the  property  itself  without  regard  to  different  or 
conflicting  interests  of  ownership ;  in  fact,  in  total  dis- 
regard of  any  liens  or  interests  attached  thereto.  The 
proceedings  to  collect  both  are  proceedings  in  rem. 
And  Hhe  general  and  universal  rule  is  that  in  pro- 
ceedings in  rem  to  enforce  the  payment  of  taxes  the 
last  tax  levied  and  sought  to  be  enforced  is  superior 
and  paramount  to  the  lien  of  all  other  taxes,  claims 
or  titles.'  [2  Cooley  on  Taxation  (3  Ed.),  875.]  The 
Supreme  Court  of  our  State  in  the  case  of  Morey  En- 
gineering &  Const.  Co.  V.  Ice  Rink  Co.,  242  Mo.  241, 
1.  c.  256-7,  discusses  the  question  whether  the  same 
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principles  applicable  to  general  taxes  are  not  equally 
applicable  to  special  taxes  and  reaches  the  conclusion 
that  they  are.  The  court  says  both  are  created  by  the 
sovereign  power  of  the  State  for  the  public  good ;  that 
while  in  a  number  of  opinions  special  taxes  are  said 
not  to  be  taxes  in  a  certain  sense,  yet  that  by  this  is 
meant  only  that  they  do  not  come  within  the  taxes  re- 
ferred to  by  certain  constitutional  provisions  estab- 
lishing limitations  as  to  the  amount  to  be  levied  for  the 
purpose  of  general  revenue;  that  while  a  special  tax 
is  not  a  general  tax  for  the  support  of  the  government, 
yet  it  is  a  tax  imposed  by  the  same  sovereign  power 
for  the  same  general  purpose— the  general  good.  And 
on  page  258  of  the  same  case  the  Supreme  Court  say 
that  on  principle  the  same  ruling  should  apply  to  both ; 
the  exigencies  of  government  require  that  special  taxes 
be  levied,  and  the  necessity  for  their  prompt  and  cer- 
tain collection  is  surely  great  enough  to  demand  that 
classification  which  will  insure  those  ends. 

**It  would  seem  that  any  distinction  drawn  between 
the  two  kinds  of  taxes  which  would  relegate  the  liens 
of  special  taxes  to  the  same  class  as  ordinary  liens 
arising  out  of  private  contract  would  be,  to  that  extent, 
a  shortening  of  the  sovereign  power  to  impose  such 
taxes.  If  the  lien  for  special  taxes  which  is  first  in 
point  of  time  can  supersede  all  similar  liens  coming 
after  it,  then  when  once  the  sovereign  power  has  levied 
such  a  tax,  it  must  perforce  wait  until  that  tax  has 
been  removed  according  to  the  sweet  will  and  pleasure 
of  the  owner  of  the  land  and  the  holder  of  the  tax  bill, 
before  another  can  be  levied.  In  this  way  the  wheels 
of  progress  could  be  blocked,  or  at  least  efifectually 
impeded.  In  this  very  case  the  tax  bill  sued  on  is  for 
paving  Cleveland  avenue,  and  was  authorized  Novem- 
ber 10,  1910,  and  the  tax  bill  was  issued  May  1,  1911; 
while  one  and  possibly  two  of  the  other  tax  bills  claim- 
ing to  be  superior  is  for  grading  the  same  avenue  au- 
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thorized  as  far  back  as  October,  1907,  and  two  others 
are  for  paving  a  near-by  street  and  sewer  construction 
begun  as  far  back  as  December,  1903.    The  argument 
that  the  taxing  power  ought  not  to  levy  a  special  tax 
and  give  a  lien  therefor  and  then  be  allowed  to  destroy 
that  lien  by  subsequently  levying  another  tax  and  giv- 
ing a  lien  paramount  to  the  other,  is  more  plausible 
than  forceful.    And  the  same  argument  would  apply 
equally  well  to  the  lien  of  general  taxes.    It  is  said 
with  regard  to  the  latter  that  when  one  buys  property 
at  a  general  tax  sale,  the  moment  he  acquires  the  prop- 
erty it  becomes  his  duty  to  pay  all  subsequent  taxes 
levied  thereon,  and  therefore  it  is  no  wrong  nor  hard- 
ship to  make  the  lien  of  the  last  tax  superior  to  the 
tax  imder  which  he  bought.    Quite  true,  and  so  does 
it  becomes  the  duty  of  one  who  buys  at  a  special  tax 
sale  to  pay  all  subsequent  special  taxes  levied  thereon 
for  the  public  good.    And  it  would  seem  to  be  less  of 
a  hardship  in  such  case  than  in  the  case  of  general 
taxes,  since  the  special  taxes  benefit  the  property  di- 
rectly, while  the  general  taxes  only  remotely.     Sup- 
pose the  defendants  in  this  case  had  energetically  en- 
forced their  liens,  instead  of  letting  them  lie  as  they 
seem  to  have  done,  and  had  purchased  the  property  in 
question,  could  any  one  say  that  the  city  could  not  at 
once  thereafter  have  levied  another  special  tax  on  the 
property  for  another  improvement!    In  such  case  the 
new  owner  would  have  to  pay  off  the  lien  thereof  or 
lose  his  newly  acquired  property.    And  if  the  taxing 
power  could  lawfully  do  this  what  wrong  would  it  be 
perpetrating  upon  such  purchaser  if  it  levied  the  tax 
before  he  chose  to  make  his  purchase!    In  fact,  any 
argument  based  upon  any  notions  of  so-called  wrong  or 
injustice  in  the  case  of  a  special  tax  applies  equally 
well,  and  some  times  with  more  force,  to  the  case  of  a 
general  tax.    The  question,  however,  goes  deeper  than 
any  such  considerations,  and  involves  the  question 
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whether  there  is,  in  reality,  such  a  distinction  between 
the  two  classes  of  taxes  as  to  justify  the  application 
of  a  different  rule,  and  whether  the  sovereign  power 
can  be  impeded  or  hampered  by  any  such  distinction. 

**In  arriving  at  a  determination  of  the  question 
involved,  not  a  great  deal  of  assistance  is  to  be  de- 
rived from  the  decisions  of  other  States,  since  there 
are  not  many  of  them  upon  this  precise  question.  And 
some  of  these  are  based  upon  the  peculiar  wording  of 
a  particular  statute,  and,  in  others,  different  States 
have  reached  contrary  conclusions  in  cases  where  their 
respective  statutes  were  practically  the  same. 

**It  is  true  that  in  the  Morey  case  above  men- 
tioned, 242  Mo.  241,  the  question  was  between  the  lien 
of  a  special  tax  bill  and  that  of  a  prior  deed  of  trust, 
but  it  would  seem  to  be  clear  from  the  majority  opinion 
in  that  case  that  there  is  no  such  distinction  between 
the  nature  of  special  taxes  and  general  taxes  as  to  de- 
prive the  former  of  the  rule  of  priority,  as  between 
themselves,  which  is  accorded  to  the  latter.  In  other 
words,  special  taxes  do  not  have  to  have  an  express 
statutory  provision  giving  such  rule  of  priority,  but 
have  it  by  reason  of  their  partaking  of  the  same  es- 
sential nature  and  importance  of  general  taxes— both 
being  acts  of  the  sovereign  taxing  power  exercised  for 
the  public  good.  If,  without  such  statutory  provision, 
a  special  tax  lien  is  superior  to  that  of  a  prior  private 
lien,  such  as  a  deed  of  trust,  then  such  tax  lien  has  it 
by  virtue  of  the  fact  that  it  partakes  of  the  same  na- 
ture and  characteristics  of  a  tax  as  does  a  general  tax, 
and  is  therefore  entitled  to  the  same  rule  of  priority, 
at  least  as  between  itself  and  all  other  special  tax  liens 
and  private  liens. 

**If  statutory  authority  be  required,  however,  it 
would  seem  to  be  implied  (or  at  least  not  denied  there- 
in) from  the  following  found  in  the  City  Charter,  arti- 
cle 8,  section  22 : 


Digitized  by 


Google 


704        STTPBEME  COtJBT  OF  MISSOURI, 

Jaicks  T.  Oppenheimer. 

**  *Any  person  owning  or  interested  in  any  tract 
of  land  ajgainst  which  a  special  tax  bill  may  be  issued 
nnder  the  provisions  of  this  charter  may  pay  the  same 
to  the  city  treasurer,  whose  duty  it  shall  be  to  receive 
the  amount  thereof  without  charge  or  commission,^ 
etc.    And  also  section  24  of  the  same  article,  to- wit : 

**  *No  tax  bill  need  give  the  name  of  any  party 
owning  or  interested  in  the  land  charged  thereby 
.  .  .  All  or  any  of  the  owners  of  the  land  charged, 
or  of  any  interest  or  estate  therein,  may  be  made  de- 
fendants in  any  suit  upon  a  tax  bill  and  the  right, 
title,  interest  or  estate  of  the  parties  made  defendants 
in  any  such  suit  shall  be  bound  thereby/ 

**As  said  in  the  Morey  case,  this  provision  is 
meaningless  unless  it  enables  those  holding  a  lien  upon 
lands  in  the  city  to  protect  themselves  by  paying  the 
subsequent  special  tax,  without  charge  or  commission, 
to  which  their  interests  are  subordinate.  If  their  in- 
terests are  not  subject  to  the  special  tax  why  should 
they  be  referred  to  in  connection  with  its  payment! 
The  words  *any  person  interested  in  any  tract'  in  sec- 
tion 22  are  broader  than  and  are  not  synonymous  with 
the  words  *  having  an  estate  in  any  traci, '  and  the  words 
in  section  24  'owners  of  the  land  or  of  any  interest  or 
estate  therein'  include  others  than  merely  those  hold- 
ing a  technical  estate  in  said  lands.  But  the  above 
provisions  of  the  city  charter  are  not  sufficiently  ex- 
press to  give  special  tax  liens  the  reverse  order  of  pri- 
ority accorded  general  taxes,  imless  both  so  far  par- 
take of  the  same  essential  nature  as  to  entitle  special 
tax  liens  to  such  rule  of  priority  at  least  as  between 
themselves  and  as  between  them  and  all  other  liens  not 
amounting  to  the  dignity  of  general  tax  liens.  The 
inference  to  be  drawn  from  the  Morey  case  is  that  they 
do  partake  of  this  same  nature,  and  do  not  depend  upon 
the  positive  enactment  of  a  statute  to  give  them  the 
same  rule  of  priority.    If  this  be  the  correct  deduc- 
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tion  to  be  drawn  from  the  Morey  case,  it  follows  that 
the  judgment  should  be  reversed  and  the  cause  re- 
manded with  directions  to  give  priority  to  plaintiff's 
lien.  But  inasmuch  as  this  view  is  in  conflict  with  the 
decision  of  the  St.  Louis  Court  of  Appeals  in  the  Par- 
ker-Washington case,  150  Mo.  App.  188,  the  case  is 
ordered  certified  to  the  Supreme  Court  for  final  deter- 
mination. In  this  way  the  question  here  involved  can 
be  put  at  rest  and  all  doubt  thereon  can  be  resolved 
and  settled.    All  concur.** 

In  further  illustration  of  the  correctness  of  the 
result  reached  in  the  foregoing  opinion  by  the  Kansas 
City  Court  of  Appeals,  we  desire  to  say: 

The  power  to  assess  private  property  for  public 
improvements,  beyond  the  tmif orm  rate  prescribed  by 
the  Constitution,  is  derivable  only  from  the  fast  that 
such  property  is  enhanced  in  value  to  the  amount  of 
the  tax  beyond  that  of  other  citizens,  by  the  public  bet- 
terment. Any  assessment  not  thus  bottomed  is  void. 
Upon  this  basis  only  can  the  Legislature,  through  its 
auxiliaries  in  government,  exert  its  taxing  power  for 
the  construction  and  repair  of  streets  and  other  public 
purposes.  Hence,  provision  is  made  in  the  charters  of 
cities  and  towns  that  the  private  owners  shall  pay  only 
that  portion  of  the  tax  represented  by  the  moneyed  in- 
crease in  the  value  of  their  respective  property,  and 
that  the  remainder  of  the  tax  must  be  paid  out  of  the 
general  revenues  of  the  municipalities.  It  is  on  this 
principle  alone  that  special  assessment  can  be  laid 
upon  private  property  for  public  improvements  and 
other  works  necessary  to  urban  life. 

None  the  less,  however,  the  impositions  thus  made 
are  strictly  referable  to  the  taxing  power  of  the  State 
lodged  in  the  Legislature  subject  to  the  limitations  of 
the  Constitution,  and  such  exactions  are,  in  their  es- 
sence, just  as  much  taxes  as  are  those  which  are  col- 
lected for  the  support  of  the  government  itself.    The 
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fact  that  a  contractor  for  public  work  is  permitted  to 
enforce  a  portion  of  his  compensation  for  the  doing  of 
STich  work  from  abutting  property  owners  by  a  direct 
action  upon  a  tax  bill  fixing  the  amount  to  be  collected 
from  them,  is  to  avoid  circuity  of  action  and  to  enable 
the  municipality  to  collect  in  that  way  the  incidental 
benefit  which  the  public  work  prosecuted  by  it  has 
afforded  to  particular  citizens  over  all  others.  The 
result  would  be  exactly  the  same  if  the  city  in  the  first 
instance  paid  out  to  the  contractor  the  whole  of  his 
compensation,  and  afterwards  collected  from  particu- 
lar private  owners  the  amount  of  the  enhancement  in 
value  of  their  respective  property.  It  is  apparent 
therefore,  as  has  been  uniformly  held  in  this  State, 
that  the  whole  process  of  making  public  improvements 
in  cities  and  towns  which  involves  the  taxing  of  par- 
ticular property,  is  in  its  essence  the  exercise  by  the 
State  through  one  of  its  delegated  agencies  of  the  tax- 
ing power  lodged  in  the  Legislature. 

Special  assessments  are  in  the  strictest  sense  of 
the  terms  charges  on  a  physical  property  and  proceed- 
ings to  enforce  them  are  in  rem  or  against  the  thing 
itself.  The  authority  under  which  they  are  laid  fixes 
a  lien  upon  the  property  as  an  equivalent  of  a  perma- 
nent increment  of  its  value  by  the  public  improvement 
or  work  for  which  the  assessment  was  part  payment, 
and  assesses  a  tax  bill  to  the  contractor  evidencing  his 
right  to  recover  that  portion  of  his  compensation  for 
the  doing  of  a  needed  public  work. 

Upon  that  theory  the  same  basis  exists  for  such 
a  lien  as  that  created  by  courts  of  equity  in  railroad 
receiverships  for  the  betterment  work  done  on  the 
earnings  of  the  property  in  the  hands  of  the  court  and 
which,  to  the  extent  of  the  payment  for  such  additions, 
displaces  pro  tcmto  all  prior  mortgages  and  liens,  in- 
cluding those  for  which  the  suit  was  instituted,  as  well 
as  the  claims  of  general  creditors.     [Van  Frank  v. 
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Railroad,  89  Mo.  App.  1.  c.  499,  and  cases  cited.]  The 
foundation  of  this  principle  is  justice,  if  not  necessity. 
For  it  would  be  inequitable  to  permit  prior  encum- 
brancers in  the  enforcement  of  their  liens  to  realize 
the  added  value  which  has  been  put  in  the  property 
charged  by  the  labor  of  others  necessary  to  its  pro- 
tection or  the  uses  to  which  it  must  be  applied,  pend-^ 
ing  proceedings  for  the  enforcement  of  the  rights  of 
encumbrancers,  without  subjecting  such  encumbrances 
to  the  cost  and  outlays  thus  subsequently  incurred.  So, 
in  this  case,  the  last  special  tax  was  for  an  equivalent 
addition  to  the  value  of  the  property  on  which  prior 
similar  taxes  were  encumbrances.  The  charter  of 
Kansas  City  provided  that  each  should  be  a  lien  on  the 
thing  benefited,  necessarily  thereby  providing  that  the 
last  lienor  should  have  preference  over  the  former, 
who,  as  to  him,  stood  merely  in  the  relation  of  persons 
interested  in  the  property  improved,  and  hence  within 
the  very  terms  of  the  charter  providing  that  all  such 
might  be  made  parties  to  a  suit  like  the  present,  or 
that  all  such  might  make  payments  of  charges  like  the 
present  tax  bill.  [Kansas  City  Charter,  art.  8,  sec.  22.] 
From  these  principles  the  corollary  follows,  that 
there  is  no  essential  distinction  between  a  special  tax 
constitutionally  laid  for  special  public  purposes  and 
a  general  tax  laid  for  the  administration  of  the  gov- 
ernment of  the  State.  And  that  the  rules  of  reverse 
priority  applicable  in  the  collection  of  successive  gen- 
eral taxes,  necessarily  apply  to  the  collection  inter  sese 
between  successive  special  assessments  laid  for  public 
improvements  in  cities  and  towns.  We  think,  there- 
fore, that  the  Kansas  City  Court  of  Appeals  in  this 
case  has  reached  a  correct  conclusion,  and  that  the  de- 
cision of  the  St.  Louis  Court  of  Appeals  was  erroneous 
and  should  not  be  followed.  The  judgment  of  the  cir- 
cuit court  is  reversed  and  the  cause  remanded  for  pro- 
ceedings in  conformity  with  this  opinion.     Woodson, 
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C.  J.,  and  Paris,  J.,  concur ;  Brown,  J.,  concurs  in  re- 
sult; Graves  and  Blair,  J  J.,  dissent  ;TFaZA;er,  J.,  dis- 
sents in  separate  opinion. 

WALKER,  J.  (Dissenting.) — ^I  do  not  concur  in 
the  majority  opinion.     The  conclusion  reached  there- 
in,    as    well    as     in    that    of    the    Kansas     City 
Court  of  Appeals,   is   based   upon   the   theory  that 
statutes  authorizing  special  assessments  are  acts  in- 
herent   in    sovereignty    and    if    a    lien    is    created 
it  should  be  construed  as  are  liens  of  judgments  for 
general  taxes.     The    priority    of    liens    for    general 
taxes    over    other    charges    on    real    estate    is  held 
by  this  court  in  Morey  Engineering  &  Construction 
Co.  V.  Ice  Rink  Co.,  242  Mo.  241,  to  exist  independent 
of  legislative  action.    Granting  the  sovereignty  of  the 
State  and  its  power  to  provide  means  for  its  existence, 
this  power  to  create  a  lien  must  have  had  an  origin 
either  in  the  common  law  or  a  statute.    At  the  com- 
mon law  there  was  no  rule  which  made  a  levy  and 
assessment  of  taxes  ex  propria  vigore  a  lien  on  land. 
The  lien  then,  if  it  exists,  must  have  its  origin  in  a 
statute.   An  examination  of  the  laws  of  this  State  from 
1820  (Laws  1820,  p.  97)  to  the  revision  of  1909  (Sec. 
11499,  R.  S.  1909)  discloses  that  we  have  had  through- 
out our  judicial  history  an  express  statute  declaring 
a  judgment  for  general  taxes  a  first  lien  on  the  land 
assessed.    This  fact  is  in  effect  admitted  by  the  ma- 
jority opinion  in  the  Morey  case,  and  amply  suffices  for 
the  existence  of  the  rule  as  to  priority  in  regard  to 
general  taxes  without  a  resort  to  abstract  reasoning 
in  regard  to  sovereignty,  necessity,  etc.     While  the 
State's  necessity  may  originally  have  impelled  the  Leg- 
islature to  create  a  lien  giving  a  judgment  for  general 
taxes  priority  over  other  charges  on  land,  if  then  cre- 
ated it  did  not  previously  exist.    If  the  right  to  the 
lien  existed  independent  of  statute,  what  reason  or 
necessity  prompted  legislative  action  in  the  first  in- 
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stance  and  has  subsequently  perpetuated  the  act  for 
almost  a  century? 

We  are  not  concerned,  however,  with  the  doctrine 
announced  in  the  Morey  case  relative  to  the  priority 
of  a  lien  for  general  taxes  except  to  note  what  we  deem 
a  fallacy  therein  in  regard  to  the  origin  and  source 
of  the  lien  as  affecting  the  doctrine  announced  con- 
cerning the  priority  of  liens  for  special  taxes ;  and  in 
the  latter,  we  are  only  concerned  in  determining  wheth- 
er the  last  created  lien  takes  priority  over  those  of 
the  same  character  but  of  an  earlier  date. 

Before  discussing  the  matter  which  constitutes 
the  core  of  this  controversy,  some  further  reference 
to  the  doctrine  of  sovereignty  as  sought  to  be  applied 
to  special  assessments  is  not  improper.  Let  us  see 
how  far  the  reasoning  supporting  the  doctrine  of  sov- 
ereignty of  the  State  in  regard  to  general  taxes  can 
be  applied  to  special  taxes  levied  by  a  municipality. 
The  latter,  in  the  exercise  of  its  power  of  eminent  do- 
main, either  under  its  charter  or  by  virtue  of  an  or- 
dinance, authorizes  public  improvements,  prescribes 
therein  how  the  work  shall  be  done  and  the  manner 
in  which  the  contractor  shall  be  paid.  Usually  in  such 
charter  or  ordinance  a  lien  is  created  which  becomes  a 
charge  upon  the  lot  owner's  property  to  secure  the 
payment  of  his  proportion  of  the  improvement.  There- 
after all  semblance  of  the  city's  sovereignty,  if  it  can 
be  so  entitled,  ceases,  and  the  matter  becomes  one  of 
obligation  between  the  lot  owner  and  the  contractor— 
the  former's  liability  being,  of  course,  limited  to  the 
lot  affected  by  the  improvement.  No  question  of  public 
necessity  exists,  but  solely  one  of  improvement  or  the 
betterment  of  the  condition  pf  the  city,  in  which  it 
seeks  through  the  charter  or  ordinances  to  facilitate 
action  and  insure  completion  of  the  work  by  taking  the 
initiative  and  directing  the  work. 

This  court,  in  recognition  of  the  distinctive  dif- 
ferences between   general   taxes   and  special  assess- 
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ments,  recently  said  that  the  latter,  while  in  a  broad 
sense  referable  to  the  taxing  power,  were  not  taxes 
for  public  purposes  or  taxes  at  all  within  the  purview 
of  the  Constitution  relating  to  uniformity  of  taxation 
or  of  other  sections  of  the  article  on  revenue  and  taxa- 
tion. [Ranney  v.  Cape  Girardeau,  255  Mo.  514.]  If 
special  assessments  for  street  improvements  are  not 
for  public  purposes,  as  the  Ranney  case  holds,  then  the 
liens  created  to  enforce  the  payment  of  such  assess- 
ments bear  no  analogy  to  liens  for  general  taxes  and 
the  argument  as  to  the  inherent  rights  of  sovereignty 
in  the  creation  of  such  special  liens  goes  for  naught. 
In  the  absence,  therefore,  of  a  rule  of  the  common 
law,  and  the  doctrine  of  inherent  sovereignty  being 
confined,  if  it  exists,  to  liens  for  general  taxes,  and 
there  being  no  general  statute  in  relation  to  same,  the 
intelligent  determination  of  the  matter  at  issue  re- 
quires an  examination  of  the  charter  and  ordinances 
of  Kansas  City. 

Preliminary  to  this  examination  and  in  support  of 
the  conclusion  that  charges  on  land  of  the  character 
here  under  review  are  of  purely  statutory  origin,  this 
court  has  several  times  held  that  in  the  absence  of  an 
express  charter  or  statutory  authority  a  municipality 
has  no  power  to  create  a  lien  for  taxes  imposed  by  it. 
[Jefferson  City  v.  Whipple,  71  Mo.  519;  Kansas  City 
V.  Payne,  71  Mo.  159;  Schmidt  v.  Smith,  57  Mo.  135.] 

Kansas  City  is  governed  by  a  special  charter.  Un- 
der a  general  statute  (Sec.  9752,  R.  S.  1909)  the  city 
is  given  exclusive  control  over  its  public  highways, 
streets,  alleys  and  public  places.  This  statute  con- 
fers ample  power  on  the  city  to  provide  in  its  charter 
or  by  ordinance  for  public  improvements,  such  as  the 
grading  and  paving  of  streets.  As  a  consequence  we 
find  in  section  22,  article  8,  of  the  charter,  the  follow- 
ing provision:  *'As  soon  as  the  cost  of  any  work, 
payable  in  special  tax  bills    .    .    .    has  been  assessed 
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against  the  tracts  of  land  chargeable  therewith,  the 
Board  of  Public  Works  shall,  at  the  time  of  delivering 
the  tax  bills  to  the  contractor,  .  .  .  certify  such 
apportionment  and  assessment  to  the  city  treasurer, 
etc.'^  In  the  same  article  (8),  section  24,  of  the  char- 
ter it  is  provided  that:  ** every  special  tax  bill  issued 
under  the  provisions  of  this  article  shall  be  a  lien  on 
the  land  described  therein  v^on  the  date  of  the  certifi- 
cation thereof  to  the  city  treasurer,  as  in  this  article 
provided/^ 

If  any  question  can  arise  as  to  the  date  of  the 
commencement  of  the  liens  tmder  these  charter  provi- 
sions, the  following  rulings  in  analogous  cases  become 
pertinent:  In  Haag  v.  Ward,  186  Mo.  325,  while  the 
date  of  the  commencement  of  the  lien  was  not  the 
matter  in  issue,  the  court  held,  under  the  charter  then 
in  existence  (1899),  that  **  every  special  tax  bill  shall 
be  a  lien  on  the  lands  on  the  date  of  the  receipt  to  the 
Board  of  Public  Works  therefor;*'  and  in  Buchanan  v. 
Kansas  City,  208  Mo.  1.  c.  681,  in  discussing  certain 
condemnation  proceedings  there  involved,  it  was  held 
that  assessments  for  benefits  under  the  charter  of 
Kansas  City  (section  20,  article  10)  constituted  a  lien 
from  the  date  of  the  taking  effect  of  the  ordina/nce  in 
pursuance  of  which  the  assessments  were  made.  Else- 
where a  like  rule  obtains  as  to  the  date  of  the  com- 
mencement of  the  lien :  Cemansky  v.  Fitch,  121  Iowa, 
1.  c.  188;  Meadville  v.  Dickson,  129  Pa.  St.  1.  c.  8;  Eagle 
Mfg.  Co.  V.  Davenport,  101  Iowa,  493;  2  Cooley,  Taxa- 
tion (2  Ed.),  871;  4  Dillon  on  Municipal  Corporations 
(5  Ed.),  sec.  2485. 

From  the  charter  provisions  cited,  and  in  the  ab- 
sence of  any  general  statute  on  the  subject,  we  must 
conclude  that  liens  for  special  tax  bills  exist  only  un- 
der the  authority  of  the  charter.  It  has  been  held  in  a 
number  of  other  jurisdictions  that  liens  thus  created 
must  be  measured  as  to  their  conamencement,  duration, 
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limitation  and  priority  by  the  statute  of  their  origin. 
[Lyon  V.  Alley,  130  U.  S.  177;  United  States  v.  Bail- 
road,  4  Dill.  (U.  S.  C.  C.)  71;  Heine  v.  Levee  Commrs., 
19  Wall.  (U.  S.)  655;  Sheffield  City  Co.  v.  Tr.  National 
Bank,  131  Ala.  185;  Binkert  v.  Wabash  Railway  Co., 
98  HI.  205;  Fisher  v.  Brower,  159  Ind.  139;  Garrettson 
V.  Scofield,  44  Iowa,  35;  Jaflfray  &  Co.  v.  Anderson, 
66  Iowa,  718;  Fuller  v.  Day,  103  Mass.  481;  Ky.  Cent. 
By.  Co.  V.  Commonwealth,  92  Ky.  64.]  Nor  can  such 
liens  arise  by  implication  from  the  power  to  tax,  but 
they  must  be  expressly  created  by  statute  (Maish  v. 
Bird,  22  Fed.  180;  Fisher  v.  Brower,  supra;  State  v. 
Bellin,  79  Minn.  1.  c.  134 ;  Philadelphia  v.  Greble,  38  Pa. 
St  339;  Philadelphia  v.  Anderson,  142  Pa,  St.  357); 
and  when  so  created  they  cannot  be  enlarged  by  con- 
struction, and  the  law  under  which  they  exist  must  be 
strictly  construed  (Gudger  v.  Bates,  52  Ga.  285;  Phe- 
Ian  V.  Smith,  22  Wash.  397;  Jaffray  &  Co.  v.  Ander- 
son, 66  Iowa,  718) ;  and  a  statute  creating  such  liens 
will  not  be  held  to  be  retroactive  unless  it  clearly  ap- 
pears to  have  been  the  legislative  intent  (Burnet  v. 
Dean,  60  N.  J.  Eq.  9;  Pittsburg's  Appeal,  40  Pa.  St. 
455;  Clark  v.  Hall,  19  Mich.  356). 

The  liens  here  under  consideration  being,  as  we 
have  shown,  of  statutory,  or,  more  specifically,  of  char- 
ter origin,  they  must  be  considered  in  accordance  with 
the  law  of  their  creation.  This  provides  that  they  shall 
attach  upon  the  date  of  their  certification  by  the  Board 
of  Public  Works  to  the  city  treasurer  (sections  22  and 
24,  article  8,  charter  of  Kansas  City).  An  examina- 
tion of  the  charter  explains  the  reason  why  the  time 
stated  is  fixed  for  the  beginning  of  the  lien.  When  the 
cost  of  the  work  payable  in  special  tax  bills  has  been 
determined,  the  same  is  assessed  against  the  tracts 
of  land  chargeable  therewith  and  the  Board  of  Public 
Works  certifies  the  apportionment  and  assessment  of 
such  cost  to  the  city  treasurer.    Until  this  has  been 
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done  no  levy  of  tax  has  been  made  against  the  land, 
and  no  lien  can  therefore  attach.  [Cemansky  v.  Fitch, 
121  Iowa,  1.  c.  189.]  If  no  lien  can  attach  nntil  the 
time  stated,  and  the  law  giving  the  lien  must  be  strictly 
construed  and  can  have  no  retroactive  force,  as  many 
authorities  dted  attest,  then  liens  for  special  assess- 
ments under  the  charter  of  Kansas  City  become  ejBfec- 
tive  only  in  the  order  of  the  dates  of  their  respective 
certifications  to  the  city  treasurer.  To  hold  other- 
wise would  be  to  declare  a  lien  created  before  the  tax 
on  which  it  is  based  had  been  levied. 

In  harmony,  therefore,  with  the  opinion  of  the 
St.  Louis  Court  of  Appeals  in  the  well  reasoned  case 
of  Parker-Washington  Co.  v.  Corcoran,  150  Mo.  App. 
188,  we  are  of  the  opinion  that  the  judgment  of  the 
circuit  court  should  be  affirmed. 


C.  C.  CATRON  et  al.,  Trustees  of  Methodist  Episcopal 
Church,  South,  Carthage,  Missouri,  v.  SCARRITT 
COLLEGIATE  INSTITUTE,  L.  D.  RICE,  Re- 
ceiver, and  W.  J.  CATRON  et  al.,  Appellants. 

In  Banc,  April  2,  1915. 

1.  CONVEYANCE:  Vested  Estate:  Reversion:  Condition  Subse- 
quent. Where  no  condition  subsequent  was  annexed  to  the  grant, 
and  the  deed  in  its  entirety  and  the  circumstances  attending  its 
execution  demonstrate  that  no  reversion  was  intended  upon 
the  subsequent  happening  of  a  lawful  condition,  a  deed  of  gift 
vesting  the  title  in  fee  cannot  be  uprooted,  and  the  fee  will  not 
revert  to  the  grantor  or  his  heirs. 

2.  CHARITY:  Definition.  A  charity  is  a  gift^  to  be  applied  con- 
sistently with  existing  laws,  for  the  benefit  of  an  indefinite  num- 
ber of  persons,  either  by  bringing  their  hearts  under  the 
influence  of  education  or  religion,  by  relieving  their  bodies 
from  disease,  suffering  or  constraint,  by  assisting  them  to  estab- 
lish themselves  for  life,  or  by  erecting  public  buildings  or  works 
or  otherwise  lessening  the  burdens  of  government;   and  it  is 
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immaterial  whether  the  purpose  is  called  charitable  in  the 
gift  itself,  if  it  is  so  described  as  to  show  that  it  is  charitable 
in  its  nature.  In  its  legal  sense  it  comprises  four  principal 
divisions:  Trusts  for  the  relief  of  poverty;  trusts  for  the 
advancement  of  education;  trusts  for  the  advancement  of 
religion;  and  trusts  for  other  purposes  beneficial  to  the  com- 
munity, not  falling  under  any  of  the  preceding  heads. 


:  Public:  Education:  Endowment  of  President's  Chair. 

A  deed  "for  and  in  consideration  of  the  love  for  the  cause  of 
Christ  and  our  earnest  desire  to  promote  his  heritage  on  earth/' 
to  an  incorporated  church  school  for  students  of  both  sexes,  of 
certain  lands  and  the  proceeds  thereof,  to  be  applied  "for  the 
use  and  benefit  of  said  institution  of  learning,  especially  for 
the  endowment  of  the  president's  chair  in  memory  of  our 
deceased  son,"  created  a  public  charity  for  educational  purposes; 
and  the  proceeds  of  the  gift  were  not  confined  to  the  exclusive 
use  of  supporting  the  president's  chair,  but  so  much  as  were  not 
necessary  for  that  purpose  were  left  free  to  be  used  for  other 
departments  or  the  general  support  of  the  school 


:    Perversion:   Varying   Educational   Gift  to   Religious 

Use:  Content.  Courts  of  equity  will  vary  details  of  administra- 
tion of  a  charity  in  order  to  effectuate  the  permanent  purpose 
of  its  founder,  but  they  will  not  alter  the  charity  itself,  or 
substitute  another  for  it.  Land  and  its  proceeds  were  given  to 
Scarritt  Collegiate  Institute  at  Neosho,  the  consideration  ex- 
pressed being  "the  love  we  bear  for  Christ  and  our  earnest 
desire  to  promote  his  heritage  on  earth,"  and  the  fund  was  to  be 
applied  "for  the  use  and  benefit  of  said  institution  of  learning, 
especially  for  the  endowment  of  the  president's  chair  in  memory 
of  our  deceased  son."  The  school  at  Neosho  was  abandoned, 
and  merged  with  another  school  at  Morrisville  under  the  name 
of  "Scarritt-Morrisville  College."  Both  were  under  the  super- 
vision and  control  of  the  same  ecclesiastical  body,  and  that 
body  directed  that  the  fund  be  turned  over  to  the  trustees  of  a 
church  in  the  town  in  which  the  grantors  resided,  to  be  used  in 
the  erection  of  a  memorial  church  in  memory  of  their  deceased 
son.  The  only  remaining  grantor  and  the  heirs  of  the  other 
consented  to  such  use  of  the  fund  and  by  proper  instrument 
released  all  claim  to  the  fund,  and  the  trustees  of  Scarritt- 
Morrisville  College  formally  consented  to  said  application, 
and  Scarritt  Collegiate  Institute  was  dissolved  as  a  corporation, 
and  a  receiver  appointed.  Held,  first,  that  there  was  no  forfeiture 
clause  in  the  grant,  and  the  fund  did  not  revert  to  the  grantors 
or  their  heirs  on  the  abandonment  of  the  school  at  Neosho,  and 
they  had  no  legal  power  to  alter  the  charity  or  change  the 
application  of  the  fund;  second,  the  charity  itself  cannot  be 
altered  and  another  substituted  therefor,  and  to  permit  the 
fund  to  be  used  for  the  erection  of  the  said  memorial  church 
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would,  under  the  circumstances,  be  to  contravene  the  expressed 
purposes  of  the  gift,  but  the  fund,  being  for  educational  pur- 
poses and  primarily  for  the  support  of  the  president's  chair, 
must  be  turned  over  to  Scarritt-Morrisvllle  College,  and  used 
for  said  purposes;  and,  thirds  the  consent  of  the  trustees  to  its 
use  in  the  erection  of  said  church,  and  the  direction  of  the 
church  conference  having  supervision  and  control  of  both  schools, 
were  without  legal  authority,  and  cannot  be  held  to  justify  the 
attempted  alteration  in  the  charity. 

Appeal  from  Barton  Circuit  Court.— jff on.  B.  G. 
Thurman,  Judge. 

Revebsed  and  bemanded. 

0.  L.  Cravens  for  appellants. 

(1)  The  whole  case  turns  on  the  proper  construc- 
tion of  the  Hall  deed  conveying  the  Texas  land.  State 
ex  rel.  v.  Adams,  44  Mo.  578;  Pomeroy^s  Equity  Jur. 
(2  Ed.),  1036;  Young  v.  Commissioners,  51  Fed.  593; 
R.  S.  1909,  sec.  2870;  4  Ency.  E'v.  194;  17  Cyc.  616; 
Bobb  V.  Bobb,  89  Mo.  419;  Weiss  v.  Heitkamp,  127  Mo. 
23;  Henderson  v.  Henderson,  13  Mo.  151;  Sell  v.  West, 
125  Mo.  629;  Holocer  v.  Holocer,  62  Mo.  267;  McCon- 
nell  V.  Braymer,  63  Mo.  464 ;  Hickman  v.  Hickman,  55 
Mo.  App.  303;  17  Cyc.  670,  646,  619;  O'Bryan  v.  Ash, 
169  Mo.  283;  Ryder  v.  Ryder,  244  111.  297;  Cowherd  v. 
Boyd,  79  S.  C.  174;  9  Ency.  Ev.  329,  333,  432;  Mfg.  Co. 
V.  Jaeger,  81  Mo.  App.  239.  (2)  Under  the  statute 
the  Hall  deed  passed  the  fee  to  the  institute.  Sec. 
2870,  R.  S.  1909;  Gannon  v.  Allbright,  183  Mo.  238; 
Yocum  V.  Siler,  160  Mo.  281;  Utter  v.  Sidman,  170  Mo. 
284;  Small  v.  Green,  102  Mo.  104;  Ball  v.  Woolfolk,  175 
Mo.  286 ;  Halifax  Cong.  Soc.  v.  Stark,  34  Vt.  243 ;  Barre 
V.  Wyoming  Hist.  Soc,  134  Pa.  St.  616 ;  Rines  v.  Mans- 
field, 96  Mo.  394 ;  Hunter  v.  Murphey,  126  Ala.  213.  (3) 
Aside  from  the  statute  there  can  be  no  reversion  to 
Hall.  St.  Louis  v.  Ferry  Co.,  88  Mo.  615;  Garfield 
Township  v.  Herman,  66  Kan.  256 ;  Carrol  Co.  Academy 
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V.  Gallatin  Academy,  104  Ky.  621;  Fuqnays  v.  Hop- 
kins Academy,  58  S.  W.  (Ky.)  814;  Hand  v.  St.  Louis, 
158  Mo.  204;  M.  E.  Church  v.  Gtemble,  26  Ohio  Cir.  Ct 
295 ;  Heaston  v.  Commrs.,  20  Ind.  398 ;  Higbee  v.  Rod- 
mann,  129  Ind.  244;  Raley  v.  Umatilla  Co.,  15  Ore.  172, 
3  Am.  St.  142;  Sohie  v.  Trinity  Church,  109  Mass.  1; 
Episcopal  City  Miss.  v.  Appleton,  117  Mass.  326; 
Thornton  v.  Trammell,  39  Ga.  202 ;  Antony  v.  Stephens, 
46  Ga.  241;  St.  Stephens  Church  v.  Church,  114  N.  Y. 
S.  623;  Freer  v.  Sanitarium,  115  N.  Y.  S.  734;  Hay- 
don  V.  Railroad,  222  Mo.  126;  Thompson  v. -Hart,  133 
Gia.  450;  Morrell  v.  Railroad,  96  Mo.  174;  Krueger  v. 
Railroad,  185  Mo.  227;  Roberts  v.  Crume,  173  Mo.  572; 
Ellis  V.  Kyger,  90  Mo.  600;  Studdard  v.  Wells,  120 
Mo.  25;  Messersmith  v.  Messersmith,  22  Mo.  369; 
Moore  v.  Wingate,  53  Mo.  398;  0 'Bryan  v.  Wagner, 
94  Mo.  94.  (4)  Absolute  title  passed  to  the  college 
direct,  for  its  corporate  purposes,  without  condition 
subsequent  or  even  a  trust     Buchanan  v.  Kennard, 

234  Mo.  142;  Brigham  v.  Hospital,  134  Fed.  513; 
Church  V.  Mitchell,  93  Md.  199;  Erwin  v.  Hurd,  13  Abb. 
N.  C.  (N.  Y.)  91;  Bird  v.  Merklee,  144  N.  Y.  544;  Hun- 
ter V.  Murfee,  126  Ala.  213;  6  Cyc.  953;  St.  James 
Parish  v.  Bagley,  138  N.  C.  384.  (5)  The  recital  in 
the  deed  as  to  the  endowment  of  the  president's  chair 
is  a  mere  covenant  and  not  a  condition.  Krueger  v. 
Railroad,  185  Mo.  227;  14  Am.  &  Eng.  Ency.  Law  (2 
Ed.),  1043;  3  Am.  Leading  Cases  in  Equity,  385;  13 
Cyc.  684;  Stilwell  v.  Railroad,  39  Mo.  App.  221;  In- 
vestment Co.  v.  Railroad,  108  Mo.  50;  Long  v.  Moore, 
19  Tex.  Civ.  App.  363;  Meyer  v.  Swift,  73  Tex.  367; 
Koch  V.  Streuter,  232  111.  594;  Druecker  v.  McLaughUn, 

235  m.  367.  (6)  The  Hall  gift  was  not  a  private  trust 
or  charity,  as  contended,  because  lacking  in  character- 
istics of  such  a  use.  2  Pom.  Eq.  Jur.,  sec.  987 ;  1  Perry, 
Trusts,  sec.  384;  Doyle  v.  Whalen,  87  Me.  414;  Ire- 
land V.  Geraghty,  15  Fed.  35;  Field  v.  Seminary,  41 
Fed.  371;  Heuser  v.  Harris,  42  111.  425;  Morgan  v. 
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Seminary,  70  HI.  App.  575;  Webber  v.  Bryant,  161 
Mass.  400;  Hathaway  v.  Sackett,  32  Mich.  97;  Bell  Co. 
V.  Alexander,  22  Tex.  350. 

McReynolds  <&  Halliburton  for  respondents. 

(1)  The  deed  in  question  is  specific  in  its  purpose 
and  conveys  the  real  property  therein  described  to  a 
specific  trustee,  the  grantee  in  said  deed,  to  carry  out 
that  purpose.  That  purpose  is  charitable  in  its  nature 
and  intended  not  only  for  educational  purposes  but 
as  a  memorial  as  well.  By  its  terms  the  trustee  is 
directed  to  carry  out  the  objects  of  the  founders  of 
the  trust.  The  place  of  executing  the  trust  is  named 
in  the  deed  by  the  founders.  The  trustee  has  ceased  to 
exist.  The  purpose  of  the  gift  has  failed.  The  foun- 
dation of  the  charity  remains  and  is  a  resulting  trust  by 
reason  of  the  failure  of  the  grantee,  and  by  reason  of 
the  failure  of  application  as  directed  by  the  terms  of 
the  said  deed  to  the  trustee.  It  is  a  universal  law  that 
the  cardinal  principle  in  the  interpretation  of  a  deed 
or  a  will  founding  a  charity  or  trust  when  a  necessity 
arises  calling  for  an  interpretation  is  to  get  at  the 
intention  and  purpose  of  the  party  founding  the  trust 
or  charity  and  this  may  be  done  by  the  instrument  it- 
self or  by  the  aid  of  oral  testimony  or  by  both.  Wal- 
ton V.  Drumtra,  152  Mo.  489;  Simmons  v.  Cabanne,  177 
Mo.  354;  Small  v.  Field,  102  Mo.  122;  Redman  v.  Bar- 
ger,  118  Mo.  573;  Cross  v.  Hoch,  149  Mo.  325;  Armor 
V.  Frey,  226  Mo.  673;  Speed  v.  Eailroad,  163  Mo.  125; 
Bean  v.  Kenmuir,  86  Mo.  668;  Hurst  v.  Von  De  Veld, 
158  Mo.  246;  Bards  v.  Brown,  167  Mo.  457;  Davidson 
V.  Manson,  146  Mo.  612 ;  Linville  v.  Greer,  165  Mo.  397 ; 
Utter  V.  Sidman,  170  Mo.  300;  McConnell  v.^Brayner, 
63  Mo.  464.  (2)  The  deed  in  question  is  specific  in 
its  purpose.  That  purpose  is  for  a  memorial,  and  in- 
cidentally educational  and  religious  purposes.  It  is 
not  a  general  or  public  charity  for  the  reason  that  the 
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trustee  to  carry  out  the  objects  of  the  founders  is 
named,  and  the  place  of  executing  the  trust  or  charity 
is  named.  The  trustee  has  ceased  to  exist.  The  pur- 
pose of  the  gift  has  failed  and  as  a  consequence  a  re- 
sulting trust  has  been  created  and  it  goes  to  the  benefit 
of  the  founders  of  the  trust  or  charity,  their  heirs  or 
their  assigns.  McRoberts  v.  Moody,  19  Mo.  App.  32; 
Woodruff  V.  Marsh,  38  Am.  St.  359;  Bullard  v.  Shir- 
ley, 153  Mass.  559;  Stratton  v.  Physio-Medical  College, 
149  Mass.  505,  14  Am.  St.  442,  5  L.  R.  A.  33;  Easter- 
brooks  V.  Tillinghast,  5  Gray,  17;  Clark  v.  Taylor,  1 
Drew,  642;  Corbyn  v.  French,  4  Ves.  418;  Russell  v. 
Kellett,  3  Smale  &  G.  264;  Fisk  v.  Attorney-General, 
L.  R.  4  Eq.  521;  In  re  Rymer  (1895),  1  Ch.  19;  Car- 
bery  v.  Cox,  3  Ir.  Ch.  231 ;  Attorney-General  v.  Bishop 
of  Chester,  1  Bro.  C.  C.  444;  Cherry  v.  Mott,  1  Myhie 
&  C.  123;  Teele  v.  Bishop  of  Derry,  60  Am.  St.  402. 
**The  purpose  for  which  a  trust  was  created  having 
ceased,  the  trust  itself  ceases  and  the  property  reverts 
to  the  creator  of  the  trust."  Salmon  v.  Sternfield,  102 
N.  Y.  665;  Jenkins  v.  University,  49  Pac.  250;  Hopkins 
V.  Grimshaw,  165  U.  S.  342.  If  a  trust  for  a  specific 
purpose  fails  by  the  failure  of  the  purposes,  the  prop- 
erty reverts  to  the  donor  or  his  heirs ;  and  if  the  gift 
is  made  upon  a  trust  insuflBlciently  or  ineffectually  de- 
clared, as  if  it  is  too  indefinite,  vague  and  uncertain 
to  be  carried  into  effect,  the  gift  will  revert  to  the  seller, 
his  heirs  or  representatives.  McHugh  v.  McCole,  97 
Wis.  166;  Heirs  v.  Murphy,  40  Wis.  276;  Mought  v. 
Gelzendonner,  57  Am.  Rep.  352;  Kelley  v.  Nichols, 
18  R.  I.  62,  19  L.  R.  A.  413;  McAuley  v.  Wilson,  18 
Am.  Dec.  587 ;  Hadley  v.  Forsee,  203  Mo.  418. 

STATEMENT. 

This  suit  was  brought  to  the  January  term,  1910, 
of  the  circuit  court  of  Jasper  county.  The  petition 
alleges  that  the  plaintiffs  are  the  board  of  trustees  of 
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the  Methodist  Episcopal  Church,  South,  of  Carthage, 
Missouri ;  that  the  defendant  Scarritt  Collegiate  Insti- 
tute is  a  corporation  of  this  State,  organized  as  an 
institution  of  learning,  and  subject  to  the  supervision 
and  control  of  the  Southwest  Missouri  Conference  of 
the  Methodist  Episcopal  Church,  South;  that  the  other 
defendants  are  the  board  of  curators  of  Scarritt  Colle- 
giate Institute;  that  on  the  19th  of  September,  1892, 
W.  E.  Hall  and  wife  executed  warranty  deeds  convey- 
ing sixteen  hundred  acres  of  land  situated  in  the  State 
of  Texas,  to  the  defendant  Scarritt  Collegiate  Institute, 
then  located  at  Neosho  in  Newton  county,  Missouri. 

The  petition  further  alleges  that  said  grantee  has 
sold  the  land  so  conveyed  to  it  and  realized  therefrom 
the  sum  of  about  $13,500,  evidenced  by  money  and 
notes  secured  by  deeds  of  trust ;  that  the  grant  of  the 
lands  described  in  said  deeds  was  expressed  to  be  ''for 
the  use  and  benefit  of  said  institution  of  learning,  es- 
pecially for  the  endowment  of  the  President's  Chair 
in  memory  of  our  deceased  son,  J.  Winston  Hall."  And 
that  each  of  said  deeds  recited  ''said  land  or  the  pro- 
ceeds thereof  is  to  be  applied  by  said  corporation  to 
the  object  hereinbefore  stated.*' 

The  petition  further  alleges  that  the  defendant 
Scarritt  Collegiate  Institute  has  ceased  to  exist  as  an 
institution  of  learning  at  the  city  of  Neosho,  Mis- 
souri, for  several  years ;  that  all  its  furniture  and  ap- 
pliances have  been  removed  to  other  institutions  of 
learning,  and  that  the  church  conference  has  directed 
the  holders  of  the  legal  title  to  the  Collegiate  grounds 
and  buildings  to  sell  and  dispose  thereof,  and  that  said 
conference  has  further  ordered  and  directed  that  the 
fund  arising  from  the  sale  of  the  Texas  lands  donated 
to  the  Scarritt  Collegiate  Institute  should  be  paid  over 
by  the  curators  of  that  corporation  to  the  plaintiffs, 
trustees,  to  be  used  in  the  erection  of  a  memorial  church 
at  Carthage,  Missouri.  That  in  1907,  W.  E.  Hall,  one 
of  the  grantors  of  the  two  deeds,  died,  leaving  his  wife 


Digitized  by 


Google 


720        SUPREME  COUBT  OF  MISSOURI, 

Catron  v.  Scarritt  Collegiate  Institute. 

and  two  sons  as  his  only  heirs;  that  these  have  as- 
signed and  transferred  to  petitioners  in  writing  all  of 
their  right,  title  and  interest  in  and  to  said  fund,  on 
the  20th  of  September,  1909;  that  petitioners  accepted 
said  assignment  and  agreed  to  nse  the  same  in  the  con- 
struction of  a  memorial  church  in  the  city  of  Carthage^ 
Missouri,  and  have  demanded  the  same  from  the  de- 
fendants who  have  refused  and  neglected  to  pay  it  over 
to  plaintiffs.  Wherefore,  petitioners  pray  that  the  said 
defendants  be  required  to  make  a  full  and  complete 
statement  of  said  fund  and  a  full  accounting  for  the 
same,  and  be  directed  to  turn  over  the  money  and  notes 
representing  it  to  the  plaintiffs.  Certain  of  the  de- 
fendants, who  were  curators  of  the  Scarritt  Collegiate 
Institute,  filed  an  answer  declining  to  contest  the  right 
of  plaintiffs  as  set  forth  in  their  petition,  denying  that 
they  had  possession  of  the  fund  in  controversy,  and 
asking  to  be  discharged  free  of  costs.  The  remaining 
members  of  the  board  of  curators  filed  an  answer,  which 
so  far  aa  material  on  this  appeal,  set  up  in  defense  to 
the  claims  of  plaintiffs  as  set  forth  in  their  petition, 
the  following  averments  in  substance:  That  the  Scar- 
ritt Collegiate  Institute  was  incorporated  in  1888  to 
conduct  an  institution  of  learning  for  students  of  both 
the  male  and  female  sex  at  Neosho,  Missouri,  under  the 
auspices  of  the  Methodist  Episcopal  Church,  South, 
and  not  subject  to  any  particular  conference  of  said 
church.  That  the  deed  conveying  the  Texas  lands  ta 
said  corporation  was  an  unconditional  gift  under  the 
warranty  of  the  grantors  against  claims  of  all  persons ; 
that  upon  sale  of  said  lands  its  proceeds  were  safely 
invested  and  amounted  on  the  27th  of  December,  1909, 
to  about  $13,625.20,  specifying  the  notes  making  up 
that  sum.  That  neither  the  wife  nor  the  two  surviving 
children  of  the  grantors  in  said  deed  had  any  interest 
in  said  fund  nor  could  assign  the  same  to  plaintiffs. 
Issue  was  taken  by  reply.  The  cause  was  transferred 
by  stipulation  to  the  Barton  Circuit  Court.     On  the 
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trial,  the  plaintififs  introduced  in  evidence  the  two  deeds 
conveying  the  Texas  lands,  which,  though  for  different 
tracts,  are  exactly  alike  in  all  other  terms  and  omit- 
ting descriptions,  are*  to-wit : 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we  W.  E.  Hall  and  M.  E.  Hall,  his  wife,  at  City  of 
Carthage,  County  of  Jasper  and  State  of  Missouri,  parties  of 
the  first  part,  ior  and  in  consideraiion  of  the  love  toe  bear  for 
the  cause  of  Christ  and  our  earnest  desire  to  promote  his  heritage 
on  earth  do  give  and  grant  and  by  these  presents  convey  unto 
the  Scarritt  Collegiate  Institute,  a  corporation  under  the  laws 
of  the  state  of  Missouri,  located  at  Neosho,  Ne¥rton  .county, 
Missouri,  as  party  of  the  second  part,  for  the  use  and  benefit  of 
said  institution  of  learning  especially  for  the  endowment  of  the 
Presidents  c?Mir  in  memory  of  our  deceased  son  J.  Winston 
Hall,  the  following  described  real  estate  in  the  county  of  Harde- 
man, state  of  Texas,  .  .  .  in  all  1600  acres  of  land  and  more 
or  less  which  said  land  or  the  proceeds  thereof  is  to  be  applied 
by  said  corporation  to  the  object  hereinbefore  stated  and  the  said 
corporation  is  to  have  and  to  hold  the  property  aforesaid  for 
the  use  aforesaid  free  from  the  claim  or  claims  of  the  grantors 
herein,  their  heirs  or  assigns  and  free  from  the  claims  of  all 
other  persons  whomsoever. 

In  witness  whereof  we  have  hereunto  fixed  our  seals  and 
subscribed  our  names  this  19th  day  of  September,  1892 

W.  E.  Haul     (Seal) 
M.  E.  Hall     (Seal) 
(Italics  ours). 

Some  oral  testimony  was  adduced,  over  the  objec- 
tions of  defendants,  as  to  the  purpose  of  the  grantors 
in  said  deeds,  which,  and  also  the  documentary  evi- 
dence, as  far  as  necessary,  will  be  referred  to  in  the 
opinion. 

The  defendant  Scarritt  Collegiate  Institute  on  Jan- 
uary 12, 1909,  some  years  after  it  had  practically  ceased 
to  conduct  its  business  at  Neosho,  entered  into  articles 
of  association  with  another  institution  of  learning  and 
the  two  were  combined  by  decree  of  the  circuit  court 
of  Polk  county,  under  the  name  of  '^Scarritt-Morris- 
ville  College,  *'  located  at  Morrisville,  Polk  county,  Mis- 
souri.   On  April  29, 1909,  the  board  of  curators  of  this 
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institution,  by  resolution,  requested  the  board  of  cura- 
tors of  the  Scarritt  Collegiate  Institute  to  return  the 
funds  in  controversy  to  the  Halls  to  be  used  to  erect  a 
memorial  church  at  Carthage,  Missouri,  in  memory  of 
their  deceased  son.  The  church  conference  also  di- 
rected the  same  disposition  of  the  fund.  These  re- 
quests were  refused  by  the  contesting  curators  of  the 
Scarritt  Collegiate  Institute.  Since  the  institution  of 
this  suit,  a  decree  dissolving  the  Scarritt  Collegiate 
Institute  was  rendered  at  the  February  term,  1911, 
by  the  circuit  court  of  Newton  county,  in  a  quo  war- 
ranto proceeding  brought  against  it  by  the  prosecut- 
ing attorney  of  that  county,  wherein  a  receiver  was  ap- 
pointed of  its  assets,  who  is  in  charge  of  the  fund  in 
dispute  and  was  admitted  to  be  a  party  to  this  action 
prior  to  its  appeal  to  this  court. 

Upon  the  consideration  of  the  evidence  the  learned 
trial  court  rendered  a  decree  for  plaintiffs  as  prayed 
in  that  petition  and  a  personal  judgment  against  the 
contesting  curators  from  which  an  appeal  has  been  duly 
perfected  to  this  court. 

OPINION. 

I. 

BOND,  J.  (After  stating  the  facts  as  above.)— The 
interpretation  of  the  deed  copied  in  the  statement  is 
the  first  question  for  review.  It  is  insisted  by  appel- 
lants that  the  terms  of  that  instrument  did  not  create 
an  estate  upon  condition  subsequent,  and  hence  the 
grantors— the  Halls— and  a  fortiori,  their  assignees, 
have  no  right  of  re-entry. 

It  is  also  urged  by  appellants  that  the  terms  of  the 
deed  created  an  irrevocable  public  charity  for  educa- 
tional purposes,  which  could  not  be  diverted  to  the 
building  of  a  denominational  church,  therefore  it  can- 
not be  awarded  to  the  trustees  of  the  Methodist  Church 
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at  Carthage,  Missouri  (plaintififs),  to  erect  a  church 
edifice. 

The  decision  of  these  two  points  will  necessarily 
involve  the  decision  of  the  contrary  contentions  made 
by  respondents.     Taking  them  in  turn:     An  inspec- 

Revepsion-  ^^^  ^^  *^^  ^^^^  ^^  *^^  ^S^^  of  the  applica- 
Condition'  tory  law  discloses  from  its  terms  that  no 
Subsequent  ^qj^^^qj^  subsequent  was  annexed  to  the 
grant  of  the  estate.  While  a  condition  subsequent  may 
be  inserted  in  a  conveyance  of  lands  in  fee  without 
using  express  terms  of  reverter  upon  the  breach  of  such 
condition,  if  the  deed  in  its  entirety  and  the  circum- 
stances attending  its  execution,  demonstrate  that  the 
object  of  the  grantors  was  to  cause  a  reversion  of  the 
estate  upon  the  subsequent  happening  of  a  lawful  con- 
dition ;  yet  no  such  conclusion  will  be  drawn  if  it  may 
be  avoided  by  any  other  reasonable  construction  of  the 
language  of  the  deed.  This  is  the  settled  policy  of  the 
law.  The  reason  of  which  is,  that  estates  once  vested 
in  fee,  ought  not  to  be  up-rooted,  except  upon  proof  of 
the  happening  of  a  lawful  condition  attached  to  the 
continuance  of  the  estate  by  the  terms  of  the  deed,  and 
further  proof  that  it  was  the  intention  of  the  grantor 
in  making  the  conveyance  that  it  should  revert  when 
this  condition  ceased  to  exist.  [Morrill  v.  Railroad,  96 
Mo.  174;  Krueger  v.  Railroad,  185  Mo.  227;  Roberts 
V.  Crume,  173  Mo.  1.  c.  581;  Ellis  v.  Kyger,  90  Mo.  600; 
Studdard  v.  Wells,  120  Mo.  25 ;  Messersmith  v.  Messer- 
smith,  22  Mo.  369;  Moore  v.  Wingate,  53  Mo.  398; 
O'Brien  v.  Wagner,  94  Mo.  93;  Haydon  v.  Railroad, 
222  Mo.  1.  c.  139;  Lackland  v.  Hadley,  260  Mo.  539.] 

The  language  in  the  deed  in  question  does  not 
bring  it  within  the  scope  of  this  rule  or  its  reason.  The 
deed  is  a  conveyance  in  fee  with  general  and  special 
warranty  made  by  Hall  and  wife  to  an  incorporated 
seminary  of  learning.  The  motive  of  the  gift  was 
Christian  charity.  The  object  of  the  gift  was  **the  use 
and  benefit''  of  the  school  ** especially  for  the  endow- 
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ment  of  the  President's  chair  in  memory'*  of  a  son  of 
the  givers.  There  is  nothing  in  any  of  these  qnoted 
terms  nor  the  contents  of  the  entire  deed,  which  meas- 
ures the  continuance  of  the  fee  vested  by  the  deed, 
upon  the  happening  or  nonhappening  of  any  condition 
or  event  specified  in  the  instrument.  Since  the  deed  con- 
tains no  provision  in  terms,  or  by  equivalent  language, 
that  the  estate  conveyed  should  be  forfeited  upon  any 
subsequent  event,  it  necessarily  follows  that  no  clear 
miplication  can  be  contained  in  the  language  of  the 
deed,  that  it  was  the  intention  of  the  grantors,  that  the 
estate  conveyed  in  fee  should  revert  to  them  or  their 
heirs.  It  follows  that  the  conveyance  or  assignment 
by  the  wife  and  children  of  Mr.  Hall  of  the  interest 
of  the  grantors  under  the  deed  in  question  carried  no 
rights  of  reversion  or  re-entry,  because  none  remained 
in  the  grantors  after  the  execution  by  them  of  the  un- 
conditional grant  of  the  property  described  in  their 
deed.  At  common  law  such  rights,  if  they  inhered  in 
the  grantors  under  the  terms  of  a  deed  made  by  them, 
would  be  restricted  to  their  heirs.  That  rule  seems  to 
be  modified  by  our  statute  permitting  the  assignment 
of  any  interest  whatever  in  real  estate.  [B.  S.  1909, 
sec.  2787 ;  Allen  v.  Kennedy,  91  Mo.  324.]  And  such  is 
the  holding  in  other  jurisdictions.  But  this  point  need 
not  be  decided,  since  in  the  instant  case  no  rights  of 
reversion  or  re-entry  inured  to  the  grantors,  or  their 
heirs,  by  the  terms  of  the  deed  under  review.  Hence, 
they  could  assign  none  to  the  plaintiffs. 

H. 

The  only  question  remaining  is  whether  it  appears 
from  the  language  of  the  deed  and  the  circumstances 
xmder  which  it  was  made  that  it  was  the  purpose  and 
object  of  the  grantors  to  create  a  public,  as  contra- 
distinguished to  a  private,  charity.  At 
Definition  the  time  it  was  executed,  Mr.  Hall  was  a 
and  Purpoaet.  member  of  the  corporation— Scarritt  Col- 
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legiate  Institute,  to  wMcli  the  gift  was  made.  He  was 
necessarily  informed  of  the  objects  for  which  that  cor- 
poration was  created— the  general  education  of  all  pu- 
pils of  eitiier  sex,  who  should  seek  its  training  and 
instruction.  This  was  the  declared  object  for  which 
the  ijistitution  was  chartered.  In  making  a  gift  for  its 
^*use  and  benefit^'  it  was  presumptively  his  purpose  to 
subserve  the  objects  and  purposes  for  which  it  was 
created.  The  fact  that  the  deed  further  provided  for 
a  specific  use  of  the  lands,  or  their  proceeds,  by  apply- 
ing them  to  the  maintenance  of  one  of  the  professor- 
ships of  the  school,  does  not  alter  the  charitable  nature 
of  the  gift.  The  institution  could  not  carry  on  its 
business  of  education  without  the  aid  of  the  president 
nor  the  instruction  imparted  by  him  as  a  member  of  its 
faculty.  By  appropriating  the  gift  to  that  specific  pur- 
pose so  much  of  the  other  revenues  of  the  school  as 
would  have  been  necessary  to  support  that  chair,  were 
left  free  to  be  used  for  other  departments  or  its  general 
support.  This  designation  of  the  use  to  be  made  of 
the  property  conveyed  by  the  deed  was  none  the  less  a 
gift  to  the  educational  purposes  for  which  the  school 
was  established,  than  if  it  had  been  provided  for  gen- 
eral support  of  all  of  its  faculty  rather  than  for  the 
maintenance  of  a  single  professorship ;  for  the  instruc- 
tion of  that  chair,  like  all  others,  was  open  to  any 
student  prepared  to  receive  it.  It  is  of  the  essence  of 
a  public  charity  that  it  should  be  for  the  benefit  of  the 
public  at  large  or  some  portion  thereof,  or  upon  an  in- 
definite class  of  persons.  In  a  recent  work,  it  is  said : 
*^  Probably  the  most  comprehensive  and  carefully 
drawn  definition  of  a  charity  that  has  ever  been  formu- 
lated is  that  it  is  a  gift,  to  be  applied  consistently  with 
existing  laws,  for  the  benefit  of  an  indefinite  number 
of  persons,  either  by  bringing  their  hearts  under  the 
influence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint,  by  assist- 
ing them  to  establish  themselves  for  life,  or  by  erecting 
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or  maintaining  public  buildings  or  works  or  otherwise 
lessening  the  burdens  of  government.  It  is  immaterial 
whether  the  purpose  is  called  charitable  in  the  gift  it- 
self, if  it  is  so  described  as  to  show  that  it  is  charitable 
in  its  nature.  Another  definition  capable  of  being 
easily  understood  and  applied  is  that  given  by  Lord 
Camden  as  follows:  *A  gift  to  a  general  public  use, 
which  extends  to  the  poor  as  well  as  the  rich.'  The 
theory  of  this  is  that  the  immediate  persons  bene- 
fited may  be  of  a  particular  class,  and  yet  if  the  use  is 
public  in  the  sense  that  it  promotes  the  general  wel- 
fare in  some  way,  it  has  the  essentials  of  a  charity.'^ 
[RuUng  Case  Law  (5  R.  C.  L.),  pp.  291-292.] 

The  same  book  in  referring  to  the  multiform  pur- 
poses of  a  public  charity  states  the  law  as  follows : 

**  Reverting  to  the  definition  of  a  legal  charity,  it 
will  be  easily  seen  that  it  is  impossible  to  specify  the 
innumerable  objects  or  purposes  for  which  a  charitable 
trust  may  be  created.  The  difficulty  is  inherent  in  the 
subject-matter  itself.  A  charitable  trust  or  a  charity 
is  a  donation  in  trust  for  promoting  the  welfare  of  man- 
kind at  large,  or  of  a  community,  or  of  some  class  form- 
ing a  part  of  it,  indefinite  as  to  numbers  and  indi- 
viduals. It  may,  but  it  need  not,  confer  a  gratuitous 
benefit  upon  the  poor,  or  look  to  the  care  of  the  sick 
or  the  insane,  or  seek  to  spread  religion  or  piety. 
Schools  and  libraries,  equally  with  asylums,  hospitals^ 
and  religious  institutions,  are  included  within  its  scope. 
Therefore  the  enforcement  of  charitable  uses  cannot  be 
limited  to  any  narrow  and  stated  formula.  As  has  been 
well  said,  it  must  expand  with  the  advancement  of  civ- 
ilization and  the  daily  increasing  needs  of  men.  New 
discoveries  in  science,  new  fields  and  opportunities  for 
human  action,  the  differing  condition,  character  and 
wants  of  communities  and  nations,  change  and  enlarge 
the  scope  of  charity,  and  where  new  necessities  are  cre- 
ated new  charitable  uses  must  be  established.  The  un- 
derlying principle  is  the  same;  its  application  is  as 
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varying  as  the  wants  of  humanity.  Charity  in  its  legal 
sense  comprises  four  principal  divisions :  trusts  for 
the  relief  of  poverty;  trusts  for  the  advancement  of 
education;  trusts  for  the  advancement  of  religion;  and 
trusts  for  other  purposes  beneficial  to  the  cormnu/nity, 
not  falling  u/nder  any  of  the  preceding  heads.  The 
trusts  last  referred  to  are  not  the  less  charitable  in 
the  eye  of  the  law,  because  incidentally  they  benefit 
the  rich  as  well  as  the  poor,  as  indeed  every  charity 
that  deserves  the  name  must  do,  either  directly  or  in- 
directly. ^ '    [5  R.  C.  L.  322-323.] 

The  language  of  the  deed  under  review  shows  that 
the  grant,  in  the  light  of  the  purposes  for  which  the 
grantee  was  organized,  was  a  public  charity  falling 
under  the  head  of  the  second  division  mentioned  above. 
That  is,  that  it  was  the  object  of  the  grantors  to  cre- 
ate a  charitable  trust  for  the  advancement  of  education 
and  this  was  none  the  less  the  general  purpose  of  the 
founders  of  the  charity  though  they  designated  it 
should  be  specifically  applied  to  the  principal  chair  of 
instruction,  provided  by  the  institution  for  its  educa- 
tional work,  and  that  it  should  memorialize  the  name  of 
a  son  of  the  grantors.  This  designation  only  pointed 
out  the  particular  use  which  should  be  made  of  the  por- 
tion of  the  revenue  accruing  to  the  Scarritt  Collegiate 
Institute  from  this  donation,  and  enabled  it  to  be  re- 
ferred to  **as  the  Hall  Memorial  Fund,''  thereby  iden- 
tifying it  and  distinguishing  it  from  other  endowments 
or  revenues  belonging  to  the  educational  corporation. 

Our  conclusion  is  that  it  was  the  purpose  of  the 
grantors  and  the  effect  of  their  deed  to  vest  in  the 
grantee  a  charitable  trust  of  the  proceeds  of  the 
property  conveyed  for  educational  purposes  and  that 
this  donation  created  a  public  charity.  [Crow  ex  rel. 
V.  Clay  County,  196  Mo.  234;  Women's  Christian 
Assn.  V.  Kansas  City,  147  Mo.  1.  c.  123-4;  6  Cyc.  900.] 
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m. 

The  important  question  nnder  the  facts  in  this 
record  is  what  disposition  must  be  made  of  the  fund 
in  controversy? 

The  conceded  facts  show  that,  after  using  such 
fund  for  a  number  of  years,  the  Scarritt  Collegiate  In- 
stitute abandoned  at  Neosho,  Missouri, 
Charity:  tj^^  purposes  for  which  it  had  been  in- 

Appllcatlon  and  I    -,  ,  i.  j  j 

Ditpotition  corporated,  and  became  merged,  under 

of  Fund.  ^  proper  decree  of  incorporation,  with 

another  institution  of  learning  under  the  name  **Scar- 
ritt-Morrisville  College/*  That  a  receiver  has  been 
appointed  of  the  assets  of  the  Scarritt  Collegiate  In- 
stitute under  a  decree  of  dissolution,  and  is  now  in 
possession  of  the  fund  given  to  it  as  a  charitable  trust. 

The  record  further  discloses  that  the  church  con- 
ference, under  whose  control  and  supervision  the  Scar- 
ritt Collegiate  Institute  carried  on  its  educational  work, 
has  directed  the  curators  of  that  dissolved  corporation 
to  turn  over  the  charitable  fund  to  the  plaintiffs,  who 
are  the  trustees  of  the  Methodist  Church  at  Carthage, 
to  be  used  by  them  in  building  a  house  of  worship,  and 
that  this  has  been  assented  to  by  the  curators  of  the 
Scarritt-Morrisville  College,  located  at  Morrisville, 
Polk  county,  Missouri.  We  are  unable  to  assent  to  that 
disposition  of  the  charitable  property,  in  view  of  the 
established  principles  in  this  State  and  elsewhere,  gov- 
erning the  administration  of  a  public  charity  by  courts 
of  equity. 

The  application  of  the  doctrine  of  cy  pres  by  the 
crown's  prerogative  under  the  sign  manual  of  the  king 
through  his  chancellor  has  no  place  in  the  courts  of  law 
or  equity  in  this  country.  But  the  doctrine  of  judicial 
administration  of  cy  pres,  whereby  courts  of  equity  in 
virtue  of  their  inherent  jurisdiction  approximate  the 
intention  of  the  founder  of  a  public  charity,  or  the 
maker  of  a  will,  or  the  parties  to  a  contract  looking  to 
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the  future,  is  nniversally  applied  in  Missouri  and  other 
States  of  the  Union.  [5  R.  C.  L.,  Titles— Charities, 
sees.  104-105,  7  L.  R.  A.  (N.  S.)  471.] 

In  virtue  of  its  powers  in  this  respect,  courts  of 
equity  in  this  State  will  often  vary  the  details  of  ad- 
ministration of  a  charity  in  order  to  effectuate  the  par- 
amount purpose  of  its  founder,  but  they  will  not  alter 
the  charity  itself  or  substitute  another  for  it.  [Lack- 
land V.  Walker,  151  Mo.  210,  and  cases  cited ;  Lackland 
V.  Hadley,  260  Mo.  539;  Hadley  v.  Forsee,  203  Mo.  1.  c. 
428.] 

In  the  case  at  bar,  the  charitable  trust  was  cre- 
ated to  aid  the  work  of  an  incorporated  educational 
institution.  The  paramount  purpose  of  the  giver  of  the 
charity  was  the  advancement  of  learning.  That  pur- 
pose a  court  of  equity  has  no  power  to  thwart  or  alter. 
But  it  has  full  authority  to  eflfecuate  that  purpose  by 
varying  the  administration  of  the  charity,  if  necessary 
to  accomplish  the  object  of  the  charitable  trust,  and,  in 
so  doing,  it  is  only  exercising  the  judicial  power  of 
administering  cy  pres,  which  is  an  essential  attribute 
of  courts  of  chancery. 

The  case  first  cited.  Lackland  v.  Walker,  supra, 
contains  an  exhaustive  discussion  of  the  powers  of 
courts  of  equity  in  this  respect,  and  affirms  the  doctrine 
that  an  unconditional  public  charity  is  irrevocable  and 
perpetual,  leaving  no  interest  whatever  in  the  founder, 
his  heirs  or  assigns ;  that  its  general  object  cannot  be 
essentially  altered  or  displaced  by  judicial  action, 
which  is  restricted  to  the  preservation  and  enforce- 
ment of  the  charity  established,  and  not  another— by 
such  changes  in  the  method  and  details  of  its  adminis- 
tration, as  will  conduce  to  the  objects  had  in  view  when 
it  was  created.  Applying  that  principle  to  the  case 
at  bar,  the  custodians  of  the  fund  in  controversy  should 
be  required  to  deliver  it  to  the  institution  of  learning 
with  which  the  original  grantee  has  been  combined  in 
order  to  carry  on  its  educational  work,  upon  a  trust 
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imposed  upon  that  corporation  to  apply  this  fund  as  a 
memorial  endowment,  to  the  support  of  a  president's 
chair,  as  directed  in  the  original  deeds. 

This  direction  is  made  for  the  reason  that,  the  con- 
solidated college  has  preserved  the  distinctive  name 
of  the  former  trustee  of  the  charity  and  is  doing  the 
same  work  under  the  same  denominational  supervision. 
And  to  make  it  the  mediima  of  the  dispensations  of  the 
charity  of  the  founder  will  not  in  any  way  alter  the  ob- 
jects of  the  gift  or  the  means  it  was  designed  to  employ 
— endowment  of  a  president's  chair — neither  will 
there  he  any  change  in  ecclesiastical  control,  for  the 
new  college,  as  was  the  former,  is  conducted  under  the 
auspices  of  the  Methodist  Episcopal  Church,  South, 
The  fact  that  the  curators  of  the  succeeding  college, 
prior  to  judicial  construction  of  its  rights,  were  willing 
to  turn  over  the  charitable  funds  for  the  construction 
of  a  church  building  at  Carthage,  creates  no  estoppel 
against  the  corporation  represented  by  them  and,  least 
of  all,  does  not  preclude  the  students  who  are  the  real 
beneficiaries  of  the  educational  instruction,  which  the 
gift  is  designed  to  provide. 

No  other  disposition  of  the  fund  could  be  made 
under  existing  conditions  without  creating  a  different 
charity  from  that  defined  by  the  givers.  To  devote  it 
to  the  erection  of  a  memorial  church  would  contravene 
the  expressed  purposes  of  the  gift,  just  as  much  as  if 
it  were  applied  to  the  erection  of  a  hospital.  In  effect, 
it  would  create  a  religious  charity,  instead  of  tiie  edu- 
cational one  provided  by  the  deeds.  This  the  courts 
have  no  power  to  do.  They  can  conserve  and  effectuate 
the  one  created  by  its  author,  and  to  that  end,  they 
may  alter  the  details  and  agencies  of  administration, 
but  they  cannot  substitute  an  essentially  different 
scheme  of  public  benefaction  for  the  plan  specifically 
designated  by  the  givers. 

This  conclusion  works  a  judicial  administration 
cy  pres  the  charitable  trust  created  without  altering  its 
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purposes,  objects  and  uses.  If  necessary  to  the  ac- 
complishment of  these  directions,  the  Attorney-Gen- 
eral may  become  a  party  to  a  proper  proceeding. 

It  follows  that  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded,  to  be  proceeded  with 
in  a  manner  not  inconsistent  with  this  opinion.  All 
concur  except  Brovm,  J.,  who  dissents,  and  Blair,  J., 
who  takes  no  part,  not  having  heard  the  argument. 
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ABANDONED  PROPERTY. 

1.  Mislaid  Money:  Rightful  Custodian:  Ownership.  Where 
money  has  been  intentionally  placed  on  a  desk  in  a  safety  deposit 
vault,  and  carelessly  or  forgetfully  left  there,  and  has  been 
picked  up  there  by  a  customer  who  has  a  lock  box  in  the  vault 
and  in  examining  his  own  papers  discovers  it,  and  leaves  it 
with  the  company  owning  the  vault  to  be  delivered  to  the  true 
owner  when  found,  in  a  subsequent  suit  by  him  against  the 
company  for  the  money,  the  question  of  who  owns  the  mcmey 
is  not  in  the  case,  but  the  question  for  adjudication  is,  who 
is  the  rightful  custodian,  and  who  was  in  possession  when  it  was 
picked  up  by  plaintilff    Foster  v.  Safe  Deposit  Co.,  89. 

2.  Finding  Lost  Money:  Pottettion.  Money  in  the  possession  of 
another  cannot  be  found,  in  the  sense  of  the  law  of  lost  prop- 
erty, for  the  reason  that  it  is  not  lost.    lb. 

3.  Mislaid  Money:  Placed  on  Desk.  Money  discovered  in  a 
drawer,  or  on  a  table,  or  on  a  desk  where  money  and  valuable 
papers  are  customarily  handled,  will  be  considered  as  having 
been  placed  there  purposely  by  the  owner,  and  is  not  classed 
by  the  law  as  lost  property.  The  circumstance  of  its  being  after- 
wards forgotten  does  not  relate  back  and  characterize  the  original 
act.  But  having  been  purposely  placed  on  the  desk,  and  then 
through  forgetfulness  or  inattention  left  there,  it  was  left  in 
the  possession  or  (better)  the  protection  of  the  house.    lb. 


4.  -:  :  Right  to  Possession.  Plaintiff  had  a  com- 
partment rented  in  defendant's  safety  deposit  vault,  and  took 
therefrom  his  box  in  the  usual  way,  and  was  admitted  by 
defendant's  attendant  through  an  automatically  locking  door 
into  a  private  room  reserved  for  the  use  of  customers  while 
examining  their  papers.  On  the  comer  of  the  desk  in  that 
room  he  noticed  an  envelope  which  "seemed  a  little  puffy."  Ho 
looked  into  it,  and  saw  it  contained  $180  in  paper,  money. 
Neither  the  envelope  nor  the  money  bore  any  name  or  identify- 
ing mark.  He  took  his  box  back  to  the  vault,  and  supposing 
the  money  belonged  to  some  of  defendant's  customers  handed 
it  over  to  one  of  its  ofllcers  to  find  the  owner,  but  after  several 
years  of  endeavor  defendant  has  not  found  the  owner,  and  plain- 
tiff sues  for  the  money.  Held,  first,  that  the  provisions  of  the 
statute  relating  to  the  specific  duties  of  the  finder  of  lost  per- 
sonal property  (Sec.  8268ff,  R.  S.  1909)  are  inapplicable  because 
the  money  was  not  lost,  but  having  been  intentionally  placed 
on  the  desk,  was  merely  left  in  the  constructive  possession  of 
the' defendant,  seemingly  by  inattention  and  forgetfulness;  and, 
second,  the  money,  both  before  it  was  discovered  by  plaintiff 
and  after  it  was  handed  by  him  to  defendant's  officer,  was  in 
possession  of  defendant,  who  is  its  rightful  custodian  until  the 
true  owner  is  found,  and  plaintiff  has  no  right  to  recover  pos- 
session of  it    lb. 
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ABSTRACT. 

1.  Evidence  Omitted.  An  abstract  which  in  places  sets  out 
what  purports  to  be  the  substance  of  the  evidence  and 
in  others  the  full  questions  and  answers,  will  not  authorize  the 
court  to  affirm  the  Judgment,  even  in  an  equity  case,  on  the 
ground  that  It  does  not  contain  all  the  evidence,  where  respond- 
ent has  filed  no  coimter  abstract,  nor  pointed  out  what  evidence 
has  been  omitted.    Williams  v.  Grudler,  216. 

2.  Record  Proper:  No  Showing  of  Motion  for  New  Trial:  Appel- 
late Review.  If  the  abstract  of  the  record  proper  fails  to  show 
the  filing  of  a  motion  for  a  new  trial,  appellate  review  must  be 
limited  to  the  record  proper,  and  that  is  true  even  though  what 
purports  to  be  the  abstract  of  the  bill  of  exceptions  does  show 
that  a  motion  for  a  new  trial  was  filed.    Case  v.  Carland,  463. 

3.  :    :    :    Rule  32.    Rule   32  of  the   Supreme 

Court,  providing  that  an  appellant  who  files  a  certified 
copy  of  the  order  granting  an  appeal  need  not  abstract 
the  record  entries  showing  the  steps  taken  below  to  perfect  his 
appeal,  does  not  make  it  unnecessary  to  show  in  the  abstract 
of  the  record  proper  that  a  motion  for  a  new  trial  was  filed. 
The  filing  of  a  motion  for  a  new  trial  is  not  a  necessary  step 
to  perfect  an  appeal.    lb. 

ACTIONS. 

1.  Ret  Adjudicata:  Not  Pleaded:  Collateral  Matter.  A  stipulation 
that  the  case  Is  to  abide  the  result  in  another  case,  and  an  ad- 
verse adjudication  in  such  other  case,  to  be  held  to  be  res  ad- 
judicata  should  be  pleaded,  and  the  matters  therein  adjudicated 
should  not  be  merely  collateral  to  the  issues  on  triaL  Harri- 
sonville  V.  B\>ster,  82. 

2.  After  Final  Judgment  on  Merits.  Where  plaintiff  sued  a 
railroad  company  for  damages  and  recovered  judgment  for 
$5000  and  that  Judgment  on  appeal  to  the  Court  of  Appeals 
was  reversed  outright,  he  cannot  maintain  another  action  for 
damages  for  the  identical  tort  upon  the  identical  facts  involved 
in  the  cause  at  the  first  trial.  And  it  Is  doubted  that  differences 
in  the  facts  of  the  first  action  and  the  facts  in  the  second,  even 
though  alleged,  would  serve  to  alter  the  rule.  Ginnocchio  v. 
111.  Cen.  Railroad  Co.,  516. 

ADMINISTRATION. 

1.  Order  of  Distribution:  Ret  Adjudicata.  Where  the  Judgment 
of  the  circuit  court,  certified  to  the  probate  court  and  made  a 
record  In  the  latter  court,  even  though  certified  at  the  instance 
of  the  distributees,  provided  that  they  should  have  the  right 
to  take  certain  bank  stock  in  the  hands  of  the  administrator,  or 
its  value  at  that  time  as  fixed  by  the  judgment,  they  had  the 
right,  both  by  the  terms  of  the  Judgment  and  the  statute,  to 
choose  whether  they  would  take  the  specific  personal  property 
or  its  value  in  money,  and  the  administrator  had  no  right  to 
compel  them  to  accept  a  settlement  on  a  money  basis,  which 
omitted  the  dividend  the  stock  had  earned;  and  in  a  suit  on 
his  bond,  after  he  has  appropriated  the  stock  and  dividends, 
and  paid  nothing  under  the  order  of  distribution,  a  judgment 
charging  him  and  his  sureties  with  the  market  value  of  the 
bank  stock,  and  the  dividends,  which  he  has  converted  to  his 
own  use,  is  not  erroneous.    State  ex  rel.  v.  Ewing,  331. 


Digitized  by 


Google 


264  Mo.]  INDEX.  735 


ADMINISTRATION— Continued. 


2.  :  Interest.  Where  the  administrator  has  failed  to  dis- 
tribute property  of  the  estate  as  required  by  the  law,  or  as  re- 
quired by  an  order  of  distribution,  or  has  converted  it  to  his 
own  use,  he  is  guilty  of  maladministration,  and  is  properly 
chargeable  with  interest    lb. 

3.  Widow't  Personal  Estate:  Child's  Share:  In  Spite  of  Will. 
A  devise  of  real  estate  by  a  husband  to  his  widow  does 
not  preclude  her  from  claiming  her  share  in  his  personal  estate 
equal  to  a  child's  part  given  her  absolutely  by  section  349, 
Revised  Statutes  1909;  and  no  election  to  take  under  the  will, 
nor  any  renunciation  thereof,  by  her,  is  necessary  to  authorize 
her  to  claim  that  share  under  that  statute.  Where  the  law 
gives  a  widow  absolutely  a  certain  share  in  her  husband's 
estate  at  his  death,  he  cannot  deprive  her  of  it  by  will,  and  if 
in  such  case  the  law  does  not  say  that  she  must  within  a  certain 
time  make  a  formal  renouncement  of  the  will,  she  need  not  do 
80,  but  may  simply  ignore  the  will,  and  claim  what  the  law 
gives  her.  [Following  Egger  v.  Egger,  225  Mo.  1.  c.  141.]  Or- 
chard V.  Store  Co.,  554. 

4.   :  Share  In  Leasehold:  Ejectment.    Where  testator  by  his 

will  devised  his  real  and  personal  estate  to  his  widow  and  two 
children  in  equal  proportions,  a  leasehold  for  twenty  years 
held  by  him,  being  personal  property,  passed,  upon  his  death 
and  a  settlement  of  his  estate  undisposed  of,  to  his  said  widow 
and  children,  as  distributees,  and  a  conveyance  of  said  leasehold 
by  the  widow  to  plaintiff  conveyed  to  said  assignee  the  title  of 
one  of  the  three  joint  owners.  [Following  Orchard  v.  Store 
Co.,  225  Mo.  414.]     lb. 

6.   :  :  :   Against   Lessee  of  Void   Lease.     One 

cannot  question  a  title  given  by  himself,  or  hold  possession  of 
land  in  the  face  of  his  own  deed.  So  that,  the  assignee  of  said 
lessee,  having  succeeded  to  the  one-third  interest  which  vested 
in  the  widow  at  the  close  of  the  administration,  is  entitled  to 
recover  possession  of  the  leasehold  property  in  ejectment  against 
the  same  lessor  and  the  lessee  of  a  subsequent  void  lease, 
and  neither  can  wholly  defeat  the  action  on  the  sole  ground 
that  the  two  children,  who,  with  plaintiff,  are  the  only  right- 
ful claimants  under  the  original  lease,  are  not  made  parties; 
but  the  said  children  should  be  made  plaintiffs.    lb. 

6.  Partnership  Estates:  Priority  of  Creditors.  The  claims  of 
general  creditors  of  a  partnership  estate  must  be  paid  out  of 
its  assets  before  debts  due  by  the  partnership  to  one  of  its 
members  can  be  paid.  Such  preference  is  given  by  the  com- 
mon law  and  the  principles  of  equity,  and  not  by  statute.  Mill- 
ing &  Elevator  Co.  v.  Thompson,  596. 

7.   :    :    Classification:    At    Any    Term    Within    First 

Year.  Under  sections  97,  98,  190  and  191,  Revised  Statutes 
1909,  all  demands  pertaining  to  the  fifth  class,  presented  and 
allowed  at  any  term  during  the  first  year,  and  properly  classified 
as  fifth  or  first-year  demands,  have  equal  standing,  and  none 
take  priority  over  the  others  because  of  priority  of  allowance, 
whether  presented  at  the  first  or  fourth  term  of  the  probate 
court  within  that  year.    lb. 

8.  :  :  :  Res  Adjudicata.  The  classifi- 
cation of  demands  presented  and  allowed  within  the  first  year 
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as  fifth-class  demands  against  the  partnership  estate  does  not 
affect  the  right  of  such  claimants  to  priority  In  the  distribution 
of  the  assets.  As  between  the  creditors  and  the  administrator 
the  orders  of  the  probate  court  allowing  and  classifying  de- 
mands are  judgments;  but  as  between  creditors  of  the  same 
class,  whose  demands  are  allowed  within  the  first  year  and 
classified  as  belonging  to  the  same  class,  those  allowed  at  the 
first  term  are  not  entitled  to  be  paid  first  In  preference  to 
other  demands  presented  and  allowed  at  a  later  term  within 
the  first  year.    Milling  &  Elevator  Co.  v.  Thompson,  695. 

9.  :    :    Priority   of    Payment.     Although   the  claims 

of  general  creditors  of  the  partnership  and  the  individual 
claim  of  a  partner  to  whom  the  partnership  was  indebted, 
were  presented  at  the  first  term  after  the  administration  began, 
and  all  were  allowed  and  classified  as  fifth-class  demands,  and 
the  general  creditors  took  no  steps  to  have  their  allowed  de- 
mands given  priority  In  payment  until  long  after  the  first  year, 
such  general  creditors  are  entitled  to  priority  In  payment  until 
the  final  distribution  of  the  partnership  assets,  and  to  be  paid 
before  the  partner  can  share  in  such  assets.    lb. 

10.  Share  of  Widow.  In  dealing  with  the  rights  of  the  widow  to 
share  in  her  deceased  husband's  estate,  the  courts  liberally  con- 
strue the  statutes  in  her  favor;  and  under  them  she  does  not 
take  as  dowress,  but  as  distributee.  In  re  Estate  of  Messer- 
smith,  610. 

11.  Widow  and  Grandchildren.  Where  the  only  claimants  to 
the  estate  are  the  widow  and  five  children  of  a  son  who 
died  prior  to  the  intestate's  death,  the  five  grandchildren  can- 
not be  counted  as  five  children  of  the  Intestate,  but  they  are 
to  be  considered  as  inheriting  the  interest  that  their  father 
would  have  received  had  he  survived  the  Intestate;  and  one- 
half  the  estate  should  be  distributed  to  the  widow,  and  the 
remaining  half  equally  divided  among  the  five  grandchildren. 
[Sec.  349,  R.  S.  1909.]     lb. 

12.  :      Per    Capita    and    Per    Stirpes.      In    a    controversy 

between  a  widow  and  Intestate's  children  as  to  their  respective 
Interests  in  his  estate,  they  each  take  per  capita;  but  as  be- 
tween the  widow  and  his  grandchildren,  she  takes  per  capita 
and  they  take  per  stirpes.    lb. 

ADVERSE  POSSESSION.    See  Limitations. 

AFFIDAVIT. 

1.  Quieting  Title:  Affidavit  to  Petition:  Upon  Information  and 
Belief.  Where  facts  are  stated  positively  in  a  petition  to  quiet 
title,  an  afildavit  in  which  affiants  swear  that  "the  facts  stated 
in  the  foregoing  petition  are  true  according  to  the  best  knowl- 
edge, information  and  belief  of  these  affiants,"  is  sufficient 
Hambel  v.  Lowry,  168. 

2.  :  :  Venue: -No  Scilicet    Although  the  affidavit  to 

the  petition  to  quiet  title  does  not  contain  any  scilicet,  yet  if 
the  seal  and  written  words  following  it  show  that  the  oath  was 
administered  by  a  named  notary  public,  of  a  named  county  and 
State,  it  sufficiently  shows  where  the  affidavit  was  made,  for 
the  presumption  is  that  the  oath  was  administered  within  the 
notary's  jurisdiction.     lb. 
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3.  Appeal.  Where  the  affidavit  used  the  word  "and"  In- 
stead of  "or"  in  the  clause  "this  appeal  is  not  taken  for 
vexation  and  delay/'  and  the  appeal  was  timely  .taken,  and 
no  effort  to  have  it  dismissed  was  made  until  the  case  was 
set  down  on  the  docket  for  hearing,  the  appeal  will  not  be  dis- 
missed for  that  clerical  error.  In  re  Estate  of  Messersmith, 
610. 

AMENDMENT  OF  RECORD.    See  Judgments,  1  to  3. 
APPEALS. 

1.  Appellate  Jurisdiction:  Constitutional  Question:  Raised  for 
First  Time  In  Appellate  Court.  If  no  constitutional  question 
was  presented  to  the  trial  court  for  its  determination,  no  such 
question  is  in  the  record,  and  none  can  thereafter  be  injected 
into  the  case.  If  the  appellate  jurisdiction,  at  the  time  the 
appeal  was  taken,  was  in  the  Court  of  Appeals,  appellate  juris- 
diction cannot  be  conferred  upon  the  Supreme  Court  by  a  mo- 
tion for  a  rehearing  filed  in  the  Court  of  Appeals,  after  it  has 
reversed  the  judgment,  raising  the  point  that  the  opinion  therein 
is  violative  of  both  the  Federal  and  State  Constitutions  in  cer- 
tain specified  matters.    Hardwicke  v.  Wurmser,  138. 

2.  Abandoned  Issues.  If  respondents  in  their  brief  say  nothing 
about  the  unpleaded  issue  of  adverse  possession,  and  apparently 
treat  the  case  as  if  the  evidence  failed  to  show  adverse  posses- 
sion, that  issue  will  be  considered  as  having  b^en  abandoned. 
Stevenson  v.  Brown,  182. 

3.  Abstract:  Evidence  Omitted.  An  abstract  which  in  places  ^ets 
out  what  purports  to  be  the  substance  of  the  evidence  and  in 
others  the  full  questions  and  answers,  will  not  authorize  the 
court  to  affirm  the  judgment,  even  in  an  equity  case,  on  the 
ground  that  it  does  not  contain  all  the  evidence,  where  respond- 
ent has  filed  no  counter  abstract,  nor  pointed  out  what  evidence 
has  been  omitted.    Williams  v.  Grudier,  216. 

4.  Appellate  Jurisdiction:  Claim  to  Personal  Property.  Whether 
the  petition  be  a  bill  in  equity  or  states  an  action  at 
law,  if  it  is  not  ejectment  and  asserts  that  the  legal  title  is  in 
plaintiff,  and  that  defendants  only  claim  possession  of  the 
farm  until  such  time  as  their  asserted  interest  in  the  increase 
of  plaintiff's  stock  and  other  personal  property  used  in  a  joint 
farming  arrangement,  which  is  averred  to  be  of  the  value  of 
$2000,  may  be  adjusted,  the  Supreme  Court  does  not  have  juris- 
diction of  an  appeal  from  a  judgment  sustaining  an  objection 
to  the  introduction  of  evidence  under  the  petition  on  the  ground 
that  plaintiff  has  an  adequate  remedy  at  law.  Weston  v.  Fisher, 
250. 


:  Constitutional  Question:  Untimely  Raised:  Speed  Or- 
dinance. Where  plaintiff,  in  an  action  for  damages  for  per- 
sonal injuries  resulting  from  a  collision  between  his  automobile 
and  a  street  car,  predicated  his  right  of  recovery  upon  a  viola- 
tion of  an  ordinance  which  limited  the  rate  of  speed  of  street 
cars,  and  set  it  out  in  his  petition  in  haec  verba,  it  was  de- 
fendant's duty,  if  it  wished  to  assert  that  said  ordinance  was 
unconstitutional  as  an  impairment  of  its  contract  with  the  city, 
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to  plead  Its  unconstitutionality  in  its  answer,  the  first  door 
open  to  it;  and  if  it  waited  until  after  verdict,  and  then  for 
the  firsti  time  raised  the  point  that  the  court  violated  its  con- 
stitutional right  in  refusing  to  admit  in  evidence  another  ordi- 
nance which  it  is  claimed  constituted  its  contract  with  the 
city,  It  will  be  held  that  the  constitutional  question  was  an 
afterthought  and  untimely  raised  and  therefore  is  not  in  the 
case  at  all.    Speer  v.  Railroad,  265. 


6.  :    How  Determined.     In  determining  appellate  Jurisdic> 

tion,  the  court  is  not  restricted  to  the  amount  claimed  in  the 
petition,  but  will  go  into  the  whole  record  and  from  that  de- 
termine the  amount  in  dispute.    Ferguson  v.  Comfort,  274. 

7.  :    Replevin:    Judgment   and    Damages:    Waiver.     Where 

Judgment  for  $6000  for  debt  was  rendered  and  execution  levied 
on  personal  property,  and  the  judgment  debtor's  wife  claimed 
the  property  as  her  own  and  brought  suit  in  replevin  against 
the  judgment  creditor  and  the  sheriff,  wherein  she  asked  for 
possession  of  the  property  and  damages  in  the  sum  of  $5000, 
and  the  jury  found  that  plaintiff  was  not  entitled  to  the  pos- 
session of  the  property  and  assessed  in  favor  of  the  sheriff  the 
value  thereof,  at  $6000,  and  one  cent  damages,  and  plaintiff 
at  the  trial  made  a  clear  disclaimer  as  to  damages,  the  appeal 
is  to  the  Court  of  Appeals;  and,  though  her  disclaimer  of  dam- 
ages at  the  trial  was  not  wholly  unequivocal,  yet,  if  on  appeal 
her  brief  shows  a  clear  abandonment  of  any  claim  for  damages, 
the  amount  in  dispute  is  $6000.01,  and  the  Supreme  Court  does 
not  have  jurisdiction.    lb. 

S,  :  Agent's  Comm^isslons  for  Seliing  Land.  The  Su- 
preme Court  has  no  jurisdiction  of  an  appeal  from  a 
judgment  sustaining  a  demurrer  to  plaintiff's  petition  and 
dismissing  his  suit,  brought  against  both  vendors  and  vendee, 
wherein  he  alleges  that,  as  a  real  estate  agent  in  pursuance  to  a 
contract  with  the  vendors  to  sell  their  land,  he  was  to  receive 
as  his  compensation  all  the  purchase  price  above  $5000,  and 
that  he  did  sell  it  for  $7000,  by  a  binding  contract,  which  both 
vendors  and  vendee  have  repudiated  and  refuse  to  enforce, 
and  asking  for  a  judgment  for  $2000,  and  that  it  be  made  a  lien 
on  the  land.  Said  suit  does  not  involve  title  to  real  estate. 
Frye  v.  Warren,  281. 

9.  Practice:  Law  Case:  Tried  by  Court.  The  findings  of  fact 
in  an  action  at  law  (ejectment)  tried  by  the  court  without  the 
intervention  of  a  jury  rest  upon  the  same  ground  as  to  facts  as 
do  the  verdicts  of  juries,  and  on  appeal  such  findings  will  not 
be  disturbed  if  they  are  supported  by  substantial  evidence,  or 
the  evidence  is  conflicting.    Woods  v.  Johnson,  289. 

10.  Ejectment:  Government  Corners:  Conflict  in  Evidence. 
Original  corners  as  established  by  the  Goveiiiment  surveyors, 
if  they  can  be  found,  or  if  the  places  where  they  were  originally 
established  can  be  definitely  determined,  are  conclusive,  with- 
out regard  to  whether  they  were  located  correctly  or  not.  And 
where  defendant  undertook  to  establish  from  the  Government 
field  notes,  monuments  and  living  witnesses  the  location  of  a 
corner  established  by  the  Government,  and  plaintiffs  proceeded 
on  the  theory  that  such  comer  was  lost  and  introduced  evidence 
tending  to  show  it  had  been  established  at  a  place  which  showed 
the  land  to  belong  to  them,  and  the  issue  being  which  was  the 
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true  Goyernment  comer,  and  the  evidence  as  to  both  being  sub- 
stantial, though  much  in  conflict,  a  finding  by  the  trial  court 
sitting  as  a  jury  in  favor  of  defendant  is  conclusive  of  that 
issue  on  appeal.    lb. 

11.  Action  on  Promissory  Note:  Given  for  Mining  Ciaims: 
Failure  of  Consideration.  Where  the  defendants  to  a 
suit  on  a  note  proceeded  in  the  trial  court  upon  the  theory 
that  failure  of  title  to  a  part  of  the  mining  claims  for  which 
the  note  was  given  was  a  complete  defense,  and  no  evidence 
was  given  as  to  the  vsjue  or  relative  value  of  the  land  to 
which  the  defective  titles  applied,  they  cannot  upon  appeal 
obtain  a  retrial  on  the  theory  that  there  was  a  partial  failure 
of  consideration.  [See  Sec.  9999,  R.  S.  1909.]  Carter  v.  But- 
ler, 306. 

12.  Unfair  Triai:  Reversal:  Appellate  Practice.  Although  up- 
on the  whole  case  defendant  did  not  get  a  fair  trial,  yet  if 
those  things  which  would  have  been  error  If  properly  preserved 
for  review,  were  not  so  preserved,  and  there  is  no  error  in 
those  matters  properly  preserved,  the  judgment  must  be  af- 
firmed.    State  V.  Baker,  889. 

13.  Misconduct  of  Counsel:  Improper  Evidence:  No  Objec- 
tion or  Exception.  The  offering  of  testimony  utterly  inad- 
missible, and  the  filling  of  the  record  with  things  which  utterly 
disregard  defendant's  rights,  done  by  hired  counsel  for  the  State 
in  their  zeal  to  richly  earn  their  fees,  if  not  objected  or  excepted 
to,  are  not  saved  for  review  on  appeal.    lb. 

14.  :    Improper  Argument     Argument  to  the  jury  of  hired 

counsel,  reprehensible  in  the  extreme,  if  not  objected  to  by  de- 
fendant, and  if  the  court  did  not  rule,  nor  was  asked  to  rule, 
and  if  no  objection  was  made  or  exception  saved  to  his  lack  of 
action  in  failing  to  rule,  and  all  defendant  did  was  simply  to 
except  to  the  remarks,  is  not  saved  for  review  on  appeal.    lb. 

15.  Murder:  Sentence  at  Death:  Doubt  as  to  Guilt:  Rule  on 
Appeal.  Where  the  judgment  assesses  appellant's  punishment 
at  death,  and  the  facts  show  any  doubt  of  his  guilt,  any  infrac- 
tion of  the  well  established  rules  of  criminal  procedure  which 
may  be  reasonably  held  to  be  prejudicial  will  work  a  reversal; 
but  if  it  appear  that  there  is  no  doubt  of  guilt  and  that  a  ruth- 
less murder  has  been  committed,  only  errors  tending  to  prevent 
a  fair  and  impartial  trial  will  be  considered  sufficient  to  justify 
an  interference  with  the  judgment.    State  v.  Tatman,  357. 

16.  Irrelevant  Testimony:  Non-Prejudiciai.  Although  testimony 
admitted  is  irrelevant  and  the  time  of  the  court  is  unnecessarily 
taken  up  in  its  introduction,  yet  if,  upon  a  reasonable  con- 
struction, it  is  not  prejudicial,  its  admission  will  not  constitute 
error.    State  v.  Sherman,  374. 

17.  :   Murder:   Unquestioned  Guilt:  Appellate  Rule.     In  the 

presence  of  the  unquestioned  guilt  of  a  defendant  charged  with 
first-degree  murder,  only  errors  which,  upon  a  fair  interpreta- 
tion, tend  to  prevent  an  impartial  trial,  will  work  a  reversal, 
lb. 

18.  Short  Method.  The  filing  of  a  short  form  of  transcript  in  a 
criminal  case  is  without  any  authority  of  law  governing  ap- 
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peals  and  accomplishes  nothing  In  behalf  of  an  appellant. 
State  V.  Miller,  441. 

19.  Motion  for  New  Trial:  No  Assignment  of  Point  Relied 
on.  Where  plaintiff  sued  the  city,  a  landlord  and  his  tenant 
for  damages  for  personal  Injuries  due  to  the  falling  upon  her 
of  a  rotten  fence  as  she  walked  along  the  sidewalk,  the  city  on 
appeal  will  not  be  heard  to  contend  that  the  verdict  in  favor 
of  the  tenant  released  the  city  from  liability,  unless  said  point 
was  made  a  specific  ground  of  its  motion  for  a  new  trial ;  and  a 
ground  stated  in  the  motion  that  "the  verdict  is  against  the 
law  and  against  the  law  under  the  evidence,"  or  that  "the  verdict 
In  favor  of  the  tenant  Is  against  the  law  and  the  law  under  the 
evidence,"  Is  not  suflQcient  to  raise  the  point  that  the  verdict 
in  favor  of  the  tenant  released  the  city  from  liability.  Besides, 
the  proper  practice  In  such  case  was  for  the  city  to  file  a  motion 
In  the  trial  court  for  judgment  non  obstante  veredicto.  Polskl 
V.  St.  Louis,  458. 

20.   :  Statute.     Section  1841,    R.    S.    1909,    governs    motions 

for  a  new  trial,  and  requires  them  to  be  specific.  Sec- 
tion 2022  does  not  undertake  to  designate  what  the  motion  for  a 
new  trial  shall  contain,  but  merely  designates  some  of  the 
grounds  for  which  a  new  trial  may  be  granted,  leaving  to  the 
appellate  court  to  determine  by  section  1841  whether  or  not 
the  motion  is  sufficiently  specific  to  call  to  the  attention  of  Uie 
trial  court  the  errors  It  has  committed.     lb. 

21.  Abstract:  Record  Proper:  No  Showing  of  Motion  for  New 
Trial:  Appellate  Review.  If  the  abstract  of  the  record  proper 
fails  to  show  the  filing  of  a  motion  for  a  new  trial,  appellate 
review  must  be  limited  to  the  record  proper,  and  that  Is  true 
even  though  what  purports  to  be  the  abstract  of  the  bill  of  ex- 
ceptions does  show  that  a  motion  for  a  new  trial  was  filed. 
Case  V.  Garland,  463. 

22.  :  :  :  :  Rule  32.  Rule  32  of  the  Su- 
preme Court,  providing  that  an  appellant  who  files  a  certified 
copy  of  the  order  granting  an  appeal  need  not  abstract  the 
record  entries  showing  the  steps  taken  below  to  perfect  his  ap- 
peal, does  not  make  it  unnecessary  to  show  in  the  abstract  of 
the  record  proper  that  a  motion  for  a  new  trial  was  filed.  The 
filing  of  a  motion  for  a  new  trial  is  not  a  necessary  step  to 
perfect  an  appeal.    lb. 

23.  Public  Road:  Jurisdiction:  Appeal  to  Circuit  Court  In  a  proceed- 
ing to  establish  a  road  the  county  court  acquires  jurisdiction 
when  the  petition  in  due  form  Is  filed  and  the  required  statu- 
tory notice  given;  irregularities  in  the  proceedings  In  the  county 
court  after  jurisdiction  is  once  acquired  will  not  deprive  the 
circuit  court  of  its  jurisdiction  on  appeal.    Rlpkey  v.  Blnns,  505. 

24.  No  Assignment  of  Errors.  Where  appellant's  brief  contains 
no  assignment  of  errors  and  no  point  suggesting  specific  er- 
ror, the  appeal  will,  upon  motion  of  respondent,  be  dismissed 
—dismissal,  where  the  judgment  is  for  plaintiff,  seeming  to  be 
a  shade  the  better  practice  than  affirmance.  Vahldlck  v.  Vahl- 
dlck,  529. 

25.   :    Points    In    Lieu.     Although    appellant    In    his     brief 

makes    no    formal    collective    assignment    of    errors.    If    he 
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separately  assigns  error  specifically  in  distinct  subheads  of 
points  and  authorities,  this  will  be  accepted  on  appeal  as  a  sub- 
stantial compliance  with  the  statute  requiring  assignments.  But 
where  there  are  neither  assignments  nor  points,  and  all  that 
appears  in  the  brief  are  the  words  following  the  statement  that 
"the  court  found  against  the  intervenors  and  this  is  the  only 
error  assigned  by  appellants,"  there  is  no  such  compliance  with 
the  rules  and  statute  as  permits  a  review  of  the  rulings  of  the 
trial  court  leading  up  to  a  judgment  on  the  merits.    lb. 

26.  By  Administratrix.  The  legal  title  to  the  personal  estate 
of  a  deceased  husband  prior  to  distribution  is  in  the 
administratrix;  and  where  she  has  asked  for  an  order  of  distri- 
bution and  by  written  statement  set  up  her  claim  individually 
to  one-half  of  the  net  proceeds  of  her  husband's  estate,  and 
from  an  order  in  accordance  therewith  the  heirs  have  appealed 
to  the  circuit  court,  where  the  order  is  reversed  and  a  Judgment 
is  rendered  declaring  her  interest  to  be  only  one-sixth,  her 
appeal  therefrom  should  be  in  her  capacity  as  administratrix, 
since  she  is  still  the  legal  custodian  of  the  estate.  In  re  Es- 
tate of  Messersmith,  610. 

27.  Affidavit.  Where  the  affidavit  used  the  word  "and"  instead  of 
"or"  in  the  clause  "this  appeal  is  not  taken  for  vexation  and 
delay,"  and  the  appeal  was  timely  taken,  and  no  effort  to  have 
it  dismissed  was  made  until  the  case  was  set  down  on  the 
docket  for  hearing,  the  appeal  will  not  be  dismissed  for  that 
clerical  error.    lb. 

28.  Appellate  Practice:  Dedication  of  Street:  LInnltatlons:  Conflict- 
ing Testimony.  Where  the  evidence  was  conflicting  on  the 
question  of  whether  plaintiff's  actual  possession  of  the  streets 
and  alleys  prior  to  August  1,  1866,  was  adverse  to  the  city's 
claim  of  an  easement,  or  was  in  recognition  of  it,  or  was  actual, 
and  the  court  sitting  as  a  jury  found  against  the  plaintiff  on 
the  issue,  presented  purely  as  an  issue  of  law,  and  no  instruc- 
tions were  asked  or  given  and  no  exceptions  were  saved  during 
the  course  of  the  trial,  the  weight  of  the  testimony  was  for 
the  trier  of  the  fact,  and  his  finding  on  that  issue  will  not  be 
disturbed  on  appeal.    Hatton  v.  St.  Louis,  634. 

29.  Untimely  Filing  of  Transcript:  Duty  of  Clerk.  It  is  not  the 
duty  of  the  clerk  of  the  trial  court  to  file  in  the  proper  Court 
of  Appeals  a  certified  copy  of  the  judgment  and  order  of  ap- 
peal in  a  case  falling  within  its  jurisdiction,  but  that  duty  rests 
upon  appellant;  and  if  it  is  not  filed  within  the  time  pre- 
scribed by  the  statute,  said  appellate  court  is  authorized  to  af- 
firm or  dismiss,  and  such  action  is  not  in  confiict  with  the 
last  previous  ruling  of  the  Supreme  Court,  and  will  not  be 
disturbed  by  writ  of  certiorari.    State  ex  rel.  v.  Robertson,  661. 

APPEARANCE  AFTER  DEFAULT.    See  Judgments,  8  and  9. 

ARGUMENT  TO  JURY.    See  Attorneys. 

ARSON. 

1.  Corpus  Delicti.  The  corpus  delicti  in  arson  is  the  burning  of 
the  house  by  the  wilful  act  of  some  person  criminally  respon- 
sible for  his  acts,  and  not  by  natural  or  accidental  causes. 
State  V.  Cox,  408. 
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2.  :  Confession:  Corroborating  Circumstances.  A  con- 
fession  made    out    of   court   must    be     supported    by    inde- 

^  pendent  proof  of  the  corpus  delicti,  but  It  Is  sufficient  If  there 
be  such  extrinsic  corroborative  circumstances  as  "will,  taken  In 
connection  with  the  confession,  produce  conviction  of  the  de- 
fendant's guilt.    State  v.  Cox,  408. 

3.  :  :  :  other  Fires:  Evidence.  The  gen- 
eral rule  is  that,  on  a  trial  for  arson,  evidence  as  to 
other  fires  at  or  about  the  same  time  and  place  is  inadmissible, 
but  if  it  tends  to  directly  connect  the  defendant  with  the  burn- 
ing alleged  in  the  information,  to  establish  Intent,  or  to  show 
the  Incendiary  origin  of  the  fire,  It  may  be  received.    lb. 


4.  :    — — :    :    :   :    This  Case.    Where 

the  evidence  shows  that  the  defendant,  on  trial  for  arson, 
was  present  at  three  fires  which  broke  out  at  night  between 
11:45  and  1  o'clock;  that  shortly  before  the  first,  and  again 
before  the  last,  he  borrowed  matches  at  restaurants  near 
by;  and  that  he  was  seen  running  along  the  street  looking 
backward  just  before  the  first  was  discovered,  it  is  held  that 
there  was  sufficient  proof  of  the  corpus  delicti  to  support  the 
defendant's  confession  made  out  of  court  and,  with  the  con- 
fession, to  sustain  his  conviction  on  a  charge  of  setting  the 
third  fire.    lb. 

ASSESSMENT  OF  BENEFITS.      See  Liens,  and  Roads  and  High- 
ways. 

ASSUMPTION  OF  RISK. 

1.  Lodging  l-iouse:  Fire  Escape:  Waiver:  Assumed  Risks.  The  de- 
ceased woman  by  becoming  a  lodger  in  the  lodging  house  and 
remaining  there  for  six  months  or  more  did  not  waive  compli- 
ance on  the  owner's  part  with  the  statute  and  ordinance  re- 
quiring fire  escapes.  Compliance  with  an  express  statute  cannot 
be  waived  by  one  whose  death  or  injury  is  due  to  another's  fail- 
ure to  comply  with  its  plain  requirement.  The  duty  of  the  owner 
to  place  tho  fire  escape  upon  the  lodging  house  was  not  a  con- 
tractual obligation,  between  deceased  and  the  owner,  nor  be- 
tween him  and  her  landlady,  and  the  doctrine  of  assumption  of 
risks  has  no  application  to  such  a  case.    Burt  v.  Nichols,  1. 


2.  :  :  Substantial  Compiiance.  Wherever  the  ar- 
rangement of  the  halls,  porches  and  windows  cannot  be  held 
out-of-hand,  as  a  matter  of  law,  as  equivalent  facilities  for  fire 
escapes,  the  question  as  to  whether  they  constitute  a  substan- 
tial compliance  with  the  statutory  or  ordinance  requirements 
for  fire  escapes  of  named  size  and  construction,  becomes  one  for 
the  jury,  as  it  was  in  this  case.    lb. 

ATTACHMENT  OF  WITNESS.    See  Depositions,  and  False  Impris- 
onment. 

ATTORNEYS. 

1.  Argument  to  Jury.  It  is  not  error,  in  argument  to  the  jury,  to 
draw  reasonable  conclusions  from  the  evidence.  It  is  not  error 
for  defendant's  counsel  to  call  the  jury's  attention  to  the 
fact  that  plalntiCE  testified  that,  as  he  was  about  to  cross  the 
street  car  track  in  a  wagon,  he  looked  and  saw  the  approach- 
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Ing  car  as  soon  as  he  could,  and  draw  from  that  testimony  the 
conclusion  that  the  motorman  could  not  have  seen  plaintiff's 
wagon  any  sooner  than  plaintiff  could  have  seen  the  car,  and 
that  consequently  the  motorman  was  not  guilty  of  negligence,  if 
after  he  discovered  plaintiff's  peril  he  used  all  diligence  to 
avert  a  collision.    Jaggard  v.  Met.  St.  Ry.  Co.,  142. 

2.  Misconduct  of  Counael:  Improper  Evidence:  No  Objection  or 
Exception.  The  offering  of  testimony  utterly  inadmissible, 
and  the  filling  of  the  record  with  things  which  utterly  disre- 
regard  defendant's  rights,  done  by  hired  counsel  for  the  State 
in  their  zeal  to  richly  earn  their  fees,  if  not  objected  or  excepted 
to,  are  not  saved  for  review  on  appeal.    State  v.  Baker,  339. 


3.  :    Improper  Argument.    Argument  to  the  jury  of  hired 

counsel,  reprehensible  in  the  extreme,  if  not  objected  to  by  de- 
fendant, and  if  the  court  did  not  rule,  nor  was  asked  to  rule, 
and  if  no  objection  was  made  or  exception  saved  to  his  lack  of 
action  in  failing  to  rule,  and  all  defendant  did  was  simply  to 
except  to  the  remarks,  is  not  saved  for  review  on  appeal.    lb. 

4.  Persistent  Reference  to  Other  Crimes.  Unnecessary  per- 
sistent reference  by  the  prosecuting  attorney  to  other  crimes 
than  that  for  which  defendant  was  on  trial,  if  upon  each  oc- 
currence defendant's  objections  to  the  same  were  sustained 
and  the  officer  reprimanded,  and  if  the  objections  were  not  suf- 
ficiently saved  to  entitle  them  to  consideration  on  review,  even 
if  they  were  of  a  nature  calculated  to  prejudice  the  rights  of 
appellant,  will  not  work  a  reversal.    State  v.  Tatman,  357. 

5.  improper  Remarks.  Remarks  of  the  prosecuting  attorney  in 
reference  to  defendant's  having  shot  at  a  witness  the  same 
night  at  another  place  than  that  of  the  shooting  charged  in 
the  information,  and  in  stating  that  a  certain  bulletin  described 
defendant  and  his  co-indictee  as  "hold-up  men,"  should  not  be 
sanctioned,  aside  from  the  fact  that  they  weaken  the  vigor 
of  a  prosecution;  but  if  none  but  a  general  objection  was  made 
thereto,  they  cannot  be  reviewed  on  appeal.    lb. 

6.  Argument    of    Prosecutor:     Extraneous     Matters:     Status     of 
'  Public     Mind.      Prosecuting   attorneys    should    confine    their 

arguments  to  the  jury  to  a  legitimate  discussion  of  the  facts 
developed  at  the  trial  and  to  the  instructions.  But  that  does 
not  mean  that  they  may  not  discuss  the  prevalence  of  crimes 
such  as  that  for  which  defendant  is  on  trial,  or  state  their 
conclusions  as  to  the  state  of  the  public  mind  in  regard  to 
crime  generally  or  the  particular  class  of  offenses  under  con- 
sideration. The  remark  of  the  prosecuting  attorney  in  his 
argument  to  the  jury  in  a  murder  case  that  "the  people  of  Jack- 
son county  do  not  believe  in  highwaymen,  bullies  or  murderers." 
was  but  a  statement  of  a  truism,  was  not  denunciation,  and  was 
not  prejudicial.    State  v.  Sherman,  374. 

7.  Argument  to  Jury:  No  Request  for  Further  RelMike.  If 
defendant  is  not  satisfied  with  the  rebuke  administered  to  the 
prosecuting  attorney  for  traveling  out  of  the  true  lines  of 
argument  to  the  jury,  and  desires  that  he  be  further  rebuked, 
it  is  his  duty  to  request  it;  otherwise,  he  will  not  afterwards 
be  heard  to  complain  of  the  remarks.    State  v.  Miller,  395. 

8.   :  General  Objection.    An  objection  to  statements  by  the 

prosecuting  attorney,  made  either  in  his  opening  statement  or  in 
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subsequent  argument  to  the  jury,  should  give  some  specific 
reason  why  they  are  objectionable,  and  if  none  is  given  the 
court  is  authorized  in  overruling  the  objection.  State  v.  Miller, 
395. 

9.   :    Comment    on    Defendant's    Failure    to    Deny    Hurtful 

Statements  Imputed  to  Him  by  Witnesses.  It  is  not  error 
for  the  State's  counsel  to  comment  upon  the  fact  that  defend- 
ant while  testifying  had  not  denied  certain  damaging  state- 
ments imputed  to  him  by  other  witnesses.  [Following  State 
V.  Larkin,  250  Mo.  218.]    State  v.  Lewis,  420. 

10.  Refused  Instructions:  Objected  to  by  Defendant:  Criminal  Law. 
A  defendant  in  a  criminal  trial  cannot  take  adyantage  of  the 
court's  failure  to  give  instructions  to  which  his  counsel  objected, 
and  this  is  true  despite  the  facts  that  counsel  after  he  objected 
said.  If  you  don't  instruct  on  all  the  law,  I  will  take  advantage 
of  it,"  and  that  another  of  his  counsel,  who  was  not  present 
at  the  time,  afterward  tried  to  disclaim  his  colleague's  action. 
State  v.  Coleman,  435. 

11.  False  Imprisonment:  Good  Faith.  Trespass  lies  against  an 
attorney  for  a  party  to  a  t>ending  suit,  who  sues  out  void 
process  whereby  another  is  unlawfully  imprisoned.  Nor  is 
bad  faith  an  essential  element  of  false  imprisonment.  Good 
faith  will  not  relieve  an  attorney  from  liability  for  procuring 
the  issuance  and  service  of  process  from  an  inferior  tribunal 
absolutely  without  jurisdiction.  [Questioning  soundness  of  ap- 
parently contrary  announcement  in  Fellows  v.  Goodman,  49 
Mo.  62,  and  distinguishing  between  good  faith  and  malicious 
prosecution.]     Tiede  v.  Fuhr,  622. 

12.   :   Against  Attorney's  Client.     The  evidence  In  this  case 

supports  the  inference  that  the  client  of  the  attorney  who  in- 
duced the  justice  to  issue  and  the  constable  to  serve  a  writ  of 
attachment  for  a  witness  who  had  not  been  subpoenaed,  knew 
and  approved  of  his  attorney's  acts,  and  therefore  he  is  also 
liable  to  the  witness  in  an  action  for  false  imprisonment.    lb. 

AUTREFOIS  ACQUIT.    See  Former  Acquittal. 
BENEFIT  ASSESSMENTS. 

1.  Special  Taxes:  Priority  of  Liens.  Liens  on  land  for  taxes 
take  priority  in  the  reverse  order  of  other  liens;  that  is,  the 
last  is  first,  and  the  first  last.  And  in  the  absence  of  a  statute 
or  charter  provision  to  the  contrary,  there  is  no  difference  in 
this  respect  between  Hens  for  general  taxes,  and  liens  for 
special  taxes.  And  the  right  to  priority  of  the  later  special 
tax  bill  over  a  prior  qne  is  implied,  or  at  least  not  denied,  by 
sections  22  and  24  of  Article  8  of  the  Charter  of  Kansas  City, 
declaring  that  any  person  claiming  any  estate  or  interest  in 
the  land  may  be  joined  as  defendants  in  the  suit  on  the  tax 
bill,  "and  the  right,  title.  Interest  or  estate  of  the  parties  made 
defendants  in  any  such  suit  shall  be  bound  thereby."  [Dis- 
approving Parker-Washington  Company  v.  Corcoran,  150  Mo. 
App.  188.] 

Held,  by  WALKER,  J.,  dissenting,  that  the  last  special  tax  bill 
cannot  be  given  priority  of  liens  over  others  previously 
issued,  unless  there  is  a  statute  or  city  charter  authorizing 
such  priority;   and  such  priority  not  only  is  not  given  by 
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the  charter  of  Kansas  City,  but  that  charter  speclflcally  says 
that  every  special  tax  bill  "shall  be  a  lien  on  the  land 
described  therein  upon  the  date  of  the  certification  thereof 
to  the  city  treasurer"  by  the  Board  of  Public  Works,  which 
clearly  means  that  the  tax  bill  which  is  first  in  date  or 
certification  is  first  as  a  lien.    Jaicks  v.  Oppenheimer,  693. 


:  Referable  to  Taxing  Power.    The  power  to  assess  private 

property  for  a  public  Improvement  is  referable  to  and  derivable 
from  the  taxing  power  of  the  State  lodged  by  the  Constitution 
in  the  General  Assembly,  and  such  special  taxes  are,  in  their 
essence,  just  as  much  taxes  as  are  general  taxes  assessed 
against  the  same  land  for  the  support  of  the  government;  and 
the  assessment  and  collection  of  either  special  or  general  taxes 
are  an  exercise  of  the  taxing  power. 

Held,  by  WALKER,  J.,  dissenting,  that  priority  of  liens  of 
general  taxes  did  not  exist  at  common  law,  but  had  its 
origin  in  a  statute,  first  enacted  in  this  State  in  1820;  that 
the  doctrine  of  sovereignty  of  the  State  to  make  general 
taxes  a  lien  on  land  cannot  be  applied  to  special  taxes  ex- 
cept by  statute,  or  by  a  city  charter  of  equal  dignity  with 
a  statute;  that  there  is  no  such  statute,  and  the  charter 
of  Kansas  City  (section  24,  article  8)  specifically  declares 
that  a  special  tax  bill  shall  be  a  lien  on  the  land  described 
therein  "upon  the  date  of  the  certification  thereof  to 
the  city  treasurer"  by  the  Board  of  Public  Works,  which 
can  have  no  other  meaning  than  that  each  special  tax  bill 
takes  priority  in  the  order  in  time  of  its  certification; 
and  that,  therefore,  the  last  bill  certified  cannot  take 
priority  as  a  lien  over  others  previously  certified.    lb. 


3.   :    Basis  for  Priority  of  Lien.    Special  assessments  are 

charges  on  the  physical  property,  and  proceedings  to  enforce 
them  are  in  rem,  or  against  the  thing  itself.  The  basis  of  the 
assessment  is  that  it  is  a  just  equivalent  of  the  increased 
value  or  permanent  increment  due  to  the  public  improvement, 
and  the  tax  bill  represents  that  added  value,  and  the  city  or 
contractor  is  entitled  to  be  paid  that  added  amount  without 
waiting  for  the  holders  of  prior  liens  to  be  paid.    lb. 

See,  also,  Roads  and  Highways. 
BILLS  AND  NOTES.    See  Negotiable  Instruments. 
BONDS.    See  Warehouseman. 
CERTIORARI. 

1.  Review  of  Error  of  Court  of  Appeals.  The  Supreme  Court 
has  power  to  review  upon  certiorari  errors  (not  the  jurisdic- 
tion) of  a  Court  of  Appeals.  It  has  power  by  such  writ  to 
quash  the  opinion  of  a  Court  of  Appeals  in  a  case  over  which 
it  has  appellate  jurisdiction,  in  which  that  court  has  failed  to 
follow  the  last  previous  ruling  of  the  Supreme  Court  in  "any 
question  of  law  or  equity."    State  ex  rel.  v.  Robertson,  661. 

2.  :     Matters    of    Jurisdiction    and    Error.      Section    3    of 

article  6  of  the  Constitution,  declaring  that  '*the  Supreme 
Court  shall  have  a  general  superintending  control  over  all 
inferior  courts"  and  "shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari  and  other  original 
remedial  writs,  and  to  hear  and  determine  the  same,"  and  sec- 
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tion  6  of  the  Amendment  of  1884,  declaring  that  "the  last  pre- 
vious rulings  of  the  Supreme  Court  on  any  question  of  law  or 
equity  shall,  in  all  cases,  be  controlling  authority  in  said  Courts 
of  Appeals"  and  section  8  of  said  amendment,  declaring  "the  Su- 
preme Court  shall  have  superintending  control  over  the  Courts 
of  Appeals  by  mandamus,  prohibition  and  certiorari"  should  all 
be  read  together  and  considered  as  rounding  out  the  judicial 
system  created  by  the  Constitution,  of  which  it  clearly  makes  the 
Supreme  Court  the  head;  and  under  them,  if  a  Court  of  Appeals 
refuses  to  assume  its  constitutional  jurisdiction,  the  Supreme 
Court  by  mandamus  can  compel  it  to  exercise  it;  if  it  exceeds 
its  constitutional  jurisdiction,  the  Supreme  Court  by  its  writ  of 
prohibition  can  restrain  and  confine  it  within  its  jurisdictional 
lines;  and  if  it  refuses  to  follow  "the  last  previous  rulings  of 
the  Supreme  Court,"  which  in  effect  would  be  to  transgress  * 
the  lines  of  its  constitutional  jurisdiction,  that  court  by  its 
writ  of  certiorari  can  quash  its  record  (including  its  opinion, 
which  is  a  part  of  its  record).    A  refusal  to  follow  the  last 
previous  rulings  of  the  Supreme  Court  is  not  a  mere  matter  of 
error,  but  in  its  essence  and  effect  is  to  exceed  its  jurisdic- 
tion, for  which  certiorari  is  an  appropriate  remedy. 
Held,  by  BOND,  J.,  dissenting,  that  the  Supreme  Court  cannot  by 
its  writ  of  certiorari  quash  the  record  (including  the  opin- 
ion) of  a  Court  of  Appeals  on  the  ground  that  its  decision 
is  in  conflict  with^  the  last  previous  ruling  of  the  Supreme 
Court;   that  the  writ  cannot  be  used  as  a  substitute  for 
an  appeal  or  writ  of  error,  and  the  Constitution  vests  in 
a  Court  of  Appeals  jurisdiction  in  certain  cases,  and  makes 
its  decision  therein  final;    that  jurisdiction  means  power 
to  decide,  and  power  to  decide  includes  power  to  determine 
whether  or  not  its  decision  is  in  confiict  with  the  last  pre- 
vious rulings  of  the  Supreme  Court;  and  it  would  be  illogi- 
cal and  contradictory  to  rule  that  the  Supreme  Court  has 
power  by  certiorari  to  quash  the  opinion  of  a  Court  of 
Appeals  when  it  is  in  confiict  with  the  last  previous  rulings 
of  the  Supreme  Court  and  not  power  to  quash  such  opinion 
when  no  such  confiict  exists;  and  section  6  of  the  Amend- 
ment of  1884  clearly  gives  to  the  judges  of  a  Court  of 
Appeals  power  to  determine  whether  or  not  its  decision 
is  in  confiict  with  the  last  previous  decision  of  the  Supreme 
Court,  or  of  a  decision  of  another  Court  of  Appeals,  and  if 
they  or  any  judge  of  said  court,  conceive  there  is  such 
confiict,  the  case  is  required  to  be  certified  to  the  Supreme 
Court,   but  if   they   are   of  the   opinion  no   such   conflict 
exists  it  is  mere  error  in  decision,  and  does  not  impair 
their  constitutional  jurisdiction  to  make  a  flnal  decision  in 
the  case.    State  ex  rel.  v.  Robertson,  661. 

8.   :    Untimely    Filing    of    Transcript:    Duty    of    Clerk.    It 

is  not  the  duty  of  the  clerk  of  the  trial  court  to  file  in  the 
proper  Court  of  Appeals  a  certified  copy  of  the  judgment  and 
order  of  appeal  in  a  case  falling  within  its  jurisdiction,  but 
that  duty  rests  upon  appellant;  and  if  it  is  not  filed  within  the 
time  prescribed  by  the  statute,  said  appellate  court  is  authorized 
to  affirm  or  dismiss,  and  such  action  is  not  in  conflict  with  the 
last  previous  ruling  of  the  Supreme  Court,  and  will  not  be  dis- 
turbed by  writ  of  certiorari.    lb. 

CHARITIES. 

1.    Definition.     A   charity  is   a   gift,   to   be   applied    consistently 
with    existing    laws,    for    the    beneflt    of    an    indeflnite  num- 


Digitized  by 


Google 


264  Mo.]  INDEX.  747 

CHARITIES— Continued. 

ber  of  persons,  either  by  bringing  their  hearts  nnder  the 
influence  of  education  or  religion,  by  relieving  their  bodies 
from  disease,  suffering  or  constraint,  by  assisting  them  to  estab- 
lish themselves  for  life,  or  by  erecting  public  buildings  or  works 
or  otherwise  lessening  the  burdens  of  government;  and  it  is 
immaterial  whether  the  purpose  is  called  charitable  in  the 
gift  itself,  if  it  is  so  described  as  to  show  that  it  is  charitable 
in  Its  nature.  In  its  legal  sense  it  comprises  four  principal 
divisions:  Trusts  for  the  relief  of  poverty;  trusts  for  the 
advancement  of  education;  trusts  for  the  advancement  of 
religion;  and  trusts  for  other  purposes  beneficial  to  the  com- 
munity, not  falling  under  any  of  the  preceding  heads.  Catron 
V.  Collegiate  Institute,  713. 

2.  Public:  Education:  Endowment  of  President's  Chair.  A 
deed  "for  and  in  consideration  of  the  love  for  the  cause  of 
Christ  and  our  earnest  desire  to  promote  his  heritage  on  earth," 
to  an  incorporated  church  school  for  students  of  both  sexes,  of 
certain  lands  and  the  proceeds  thereof,  to  be  applied  "for  the 
use  and  benefit  of  said  institution  of  learning,  especially  for 
the  endowment  of  the  president's  chair  in  memory  of  our 
deceased  son,"  created  a  public  charity  for  educational  purposes; 
and  the  proceeds  of  the  gift  were  not  confined  to  the  exclusive 
use  of  supporting  the  president's  chair,  but  so  much  as  were  not 
necessary  for  that  purpose  were  left  free  to  be  used  for  other 
departments  or  the  general  support  of  the  school.    lb. 

8.  Perversion:  Varying  Educationai  Gift  to  Religious  Use: 
Content  Courts  of  equity  will  vary  details  of  administra- 
tion of  a  charity  in  order  to  efTectuate  the  permanent  purpose 
of  its  founder,  but  they  will  not  alter  the  charity  itself,  or 
substitute  another  for  it.  Land  and  its  proceeds  were  given  to 
Scarritt  Collegiate  Institute  at  Neosho,  the  consideration  ex- 
pressed being  "the  love  we  bear  for  Christ  and  our  earnest 
desire  to  promote  his  heritage  on  earth,"  and  the  fund  was  to  be 
applied  "for  the  use  and  benefit  of  said  institution  of  lecu'nlng, 
especially  for  the  endowment  of  the  president's  chair  in  memory 
of  our  deceased  son."  The  school  at  Neosho  was  abandoned, 
and  merged  with  another  school  at  MorrisvlUe  under  the  name 
of  "Scarrltt-Morrlsvllle  College."  Both  were  under  the  super- 
vision and  control  of  the  same  ecclesiastical  body,  and  that 
body  directed  that  the  fund  be  turned  over  to  the  trustees  of  a 
church  in  the  town  in  which  the  grantors  resided,  to  be  used  in 
the  erection  of  a  memorial  church  in  memory  of  their  deceased 
son.  The  only  remaining  grantor  and  the  heirs  of  the  other 
consented  to  such  use  of  the  fund  and  by  proper  instrument 
released  all  claim  to  the  fund,  and  the  trustees  of  Scarritt- 
Morrisville  College  formally  consented  to  said  application, 
and  Scarritt  Collegiate  Institute  was  dissolved  as  a  corporation, 
and  a  receiver  appointed.  Held,  first,  that  there  was  no  forfeiture 
clause  in  the  grant,  and  the  fund  did  not  revert  to  the  grantors 
or  their  heirs  on  the  abandonment  of  the  school  at  Neosho,  and 
they  had  no  legal  power  to  alter  the  charity  or  change  the 
application  of  the  fund;  second,  the  charity  itself  ctxnnot  be 
altered  and  another  substituted  therefor,  and  to  permit  the 
fund  to  be  used  for  the  erection  of  the  said  memorial  church 
would,  under  the  circumstances,  be  to  contravene  the  expressed 
purposes  of  the  gift,  but  the  fund,  beiug  for  educational  pur- 
poses and  primarily  for  the.  support  of  the  president's  chair, 
must  be  turned  over  to  Scarrltt-Morrisvllle  College,  and  used 
for  said  purposes;  and,  third,  the  consent  of  the  trustees  to  its 
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use  in  the  erection  of  said  church,  and  the  direction  of  the 
church  conference  having  supervision  and  control  of  both  schools, 
were  without  legal  authority,  and  cannot  be  held  to  justify  the 
attempted  alteration  in  the  charity.  Catron  v.  Collegiate  Insti- 
tute, 713. 

CHILDREN. 

1.  Administnation:  Widow  and  Grandchildren.  Where  the  only 
claimants  to  the  estate  are  the  widow  and  five  children  of  a 
son  who  died  prior  to  the  Intestate's  death,  the  five  grand- 
children cannot  be  counted  as  five  children  of  the  intestate, 
but  they  are  to  be  considered  as  inheriting  the  interest  that 
their  father  would  have  received  had  he  survived  the  intes- 
tate; and  one-half  the  estate  should  be  distributed  to  the 
widow,  and  the  remaining  half  equally  divided  among  the  five 
grandchildren.  [Sec.  349,  R.  S.  1909.]  In  re  Estate  of  Messer- 
smith,  610. 

2.   :  :   Per  Capita  and  Per  Stirpes.    In  a  controversy 

between  a  widow  and  intestate's  children  as  to  their  respective 
interests  in  his  estate,  they  each  take  per  capita;  but  as  be- 
tween the  widow  and  his  grandchildren,  she  takes  per  capita 
and  they  take  per  stirpes,    lb. 

aTIES. 

1.  Ejectment:  Street:  Limitations:  Possession  Begun  Prior  to 
1866.  Adverse  actual  possession  of  a  strip  of  ground  desig- 
nated on  a  plat  as  a  street,  begun  by  fencing  the  same  and 
constructing  a  house  thereon  prior  to  1860,  and  continued  ever 
since  except  about  one  year  during  the  Civil  War  beginning  with 
October,  1863,  bars  a  recovery  by  the  city.  Harrisonville  v. 
Foster,  82. 

2.  Classification:  Taxation.  The  Constitution  in  requiring  the 
General  Assembly  by  general  laws  to  divide  cities  into  four 
classes  and  to  give  each  class  the  same  powers  and  to  subject 
them  to  the  same  restrictions  had  in  view  their  organization, 
and  plainly  referred  to  their  constituent  agencies  and  govern- 
mental functions;  it  did  not  mean  that  the  rate  of  taxation  for 
municipal  purposes  must  be  inflexibly  the  same  in  all  cities  of 
the  class,  whether  or  not  one  city  of  the  class  might,  because 
of  its  population,  be  entitled  to  become  a  city  of  a  higher  class. 
Calland  v.  Springfield,  296. 

3.  Of  the  Third  Class:  Rate  of  Taxation.  There  is  no  confilct 
in  the  provision  of  the  Constitution  authorizing  a  city  having 
a  population  of  thirty  thousand  to  levy  taxes  at  a  rate 
not  to  exceed  one  hundred  cents  on  the  one  hundred 
dollars'  valuation,  and  the  other  provision  requiring  the 
General  Assembly  to  divide  the  cities  of  the  State  into  four 
classes  and  to  so  define  their  powers  that  "all  such  municipal 
corporations  of  the  same  class  shall  possess  the  same  powers 
and  be  subject  to  the  same  restrictions."  The  last  provision 
does  not  mean  that  a  city  of  the  third  class,  which  has  a  popu- 
lation in  excess  of  thirty  thousand,  cannot  levy  a  tax  of  one 
dollar  on  the  hundred,  simply  because  it  is  and  has  for  many 
years  been  a  city  of  the  third  class,  although  the  statute  says 
that  cities  of  the  third  class  shall  be  those  containing  three 
thousand  and  less  than  thirty  thousand.  The  two  provi- 
sions, when  read  together,  mean  that  a  city  having  thirty  thou- 
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sand  inhabitants  or  more  may  levy  taxes  not  exceeding  one 
hundred  cents  on  the  hundred  dollars'  valuation,  whatever  class 
it  may  belong  to.    lb. 

4.  Rate  of  Taxation:  Vote  of  People:  Census.  Sec.  9248,  R.  S. 
1909,  in  so  far  as  it  undertakes  to  make  a  tax  for  municipal 
purposes  in  excess  of  sixty  cents  on  the  hundred  dollars*  val- 
uation depend  upon  a  majority  vote  of  the  people  is  unconstitu- 
tional, since  it  is  an  attempt  by  the  Legislature  to  take  away 
a  constitutional  grant  of  power,  and  to  restrict  the  exercise 
Uiereof.  But  in  so  far  as  it  authorizes  a  census  to  be  taken 
by  the  city  for  the  purpose  of  ascertaining  whether  the  city 
possesses  the  requisite  population  entitling  it  to  impose  a  tax 
of  one  dollar  on  the  hundred,  it  is  constitutional.    lb. 

5.  Street:  Dedication:  Irrevocable.  The  dedication  of  a  street 
by  a  properly  executed  and  recorded  plat,  in  the  manner  pre- 
scribed by  statute,  made  by  the  owner  of  land,  vests  the  title 
to  the  streets  and  alleys  thereon  designated  in  the  city,  with- 
out any  action  on  its  part,  and  thereafter  is  irrevocable  by 
him  or  his  heirs.    Hatton  v.  St.  Louis,  634. 

6.   :  Common-L^w  Dedication:  Acceptance  by  City:  Estoppel. 

A  plat  made  by  commissioners  appointed  to  partition  the  lands, 
so  made  that  the  respective  allotments  should  be  bounded  by 
certain  streets  and  alleys  designated  thereon  as  dedicated  to 
the  city,  followed  by  an  exchange  of  deeds  vesting  the  allotments 
in  accordance  therewith  among  the  coparceners  in  severalty, 
though  not  acknowledged,  if  recorded,  constitutes  a  common 
law  or  non-statutory  dedication,  and  is  just  as  efficacious  as  a 
statutory  dedication  would  be,  if  accepted  by  the  city  in  any 
of  the  ways  recognized  by  the  law,  or  if  the  owners  of  the 
allotments  by  any  acts  having  that  effect  have  estopped  them- 
selves to  question  the  validity  of  the  dedication.     lb. 

7.   :  :  Acts  of  Acceptance.    Omitting  from  assessment 

for  taxation  streets  and  alleys  designated  on  the  unacknowledged 
but  recorded  plat;  taking  charge  of  one  of  the  streets,  changing 
its  name,  improving  it  under  ordinance  passed  for  that  pur- 
pose, and  causing  it  to  be  widened  by  a  condemnation  proceed- 
ing; and  including  the  streets  and  alleys  designated  in  the  plat 
in  all  the  official  maps  of  the  city's  highways,  amount  to  an 
acceptance  by  the  city  of  the  common-law  or  non-statutory 
dedication  of  such  streets  and  alleys.    lb. 

8.   : :  Estoppel.    The  execution  and  exchange  of  deeds 

among  the  coparceners  conveying  the  allotments  to  them  in 
severalty,  in  accordance  with  the  plat  of  the  commissioners  in 
partition,  designating  certain  streets  and  alleys  and  reserving 
them  to  public  use,  immediately  upon  the  filing  of  such  un- 
acknowledged plat,  vest  the  easement  in  the  streets  and  alleys 
in  the  city,  and  estop  the  coparceners  from  questioning  the 
efficacy  of  the  dedication.    lb. 

9.   :    Limitations:   Adverse  Possession.    A  claim  of  title  to 

a  street,  by  limitation  or  by  abandonment,  presents  issues  of 
law;  and  no  right  or  title  can  accrue  from  adverse  possession, 
unless  it  began  prior  to  the  time  the  statute  excepting  lands 
devoted  to  a  public  use  from  the  operation  of  the  Statute  of 
Limitations  became  operative  on  August  1,  1866,  and  was 
actual,  open  and  notorious,  under  a  claim  of  ownership,  prior 
to  that  date.    lb. 
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10.  : : :  Appellate  Practice.    Where  the  evidence 

was  conflicting  on  the  question  of  whether  plaintiff's  actual 
possession  of  the  streets  and  alleys  prior  to  August  1,  1866,  was 
adverse  to  the  city's  claim  of  an  easement,  or  was  in  recognition 
of  it,  or  was  actual,  and  the  court  sitting  as  a  Jury  found 
against  the  plaintiff  on  the  issue,  presented  purely  as  an  issue 
of  law,  and  no  instructions  were  asked  or  given  and  no  excep- 
tions were  saved  during  the  course  of  the  trial,  the  weight  of 
the  testimony  was  for  the  trier  of  the  fact,  and  his  finding  on 
that  issue  will  not  be  disturbed  on  appeal.  Hatton  v.  St  Louis, 
634. 

11.   :   Recognition  By  City:   Duty  to  Repair.     The  mere  act 

of  the  dedication  of  a  street,  and  the  approval  thereof  by  the 
municipality,  do  not,  without  more,  impose  on  the  city  the 
duties  as  to  maintenance  and  repair  which  are  cast  upon  it  by 
law  whenever  it  appropriates  a  street  to  public  use.  But  these 
obligations  do  arise  the  moment  the  city,  with  or  without  such 
formalities,  devotes  the  highway  to  the  uses  of  the  public  by 
recognizing  it  as  open  for  travel,  or  invites  the  public  to  use 
it  as  a  street;  and  such  recognition  by  it  may  be  shown  either 
by  direct  or  by  circumstantial  evidence.  Curran  v.  St.  Jo- 
seph, 656. 

12.   :   :   :    Facts  Showing   Recognition.      Where 

there  was  evidence  tending  to  show  fiiat,  prior  to  plaintiff's 
injuries  resulting  from  a  fall  into  a  hole  or  gully  in  the  street, 
the  street  had  been  dedicated  to  the  city  and  the  city  author- 
ities had  thereafter  caused  rolling  machines  to  be  run  over  the 
roadway  part  of  the  street  in  both  directions  therefrom;  that 
there  were  telephone  poles  on  each  side  of  the  street,  and  an 
electric  light  was  suspended  across  it;  that  the  sidewalk  space 
on  one  side  had  been  planked  over  by  the  abutting  property-own- 
ers, and  on  the  other  side  was  marked  a  pathway  covered  with 
cinders,  and  that  said  sidewalk  spaces  were  used  by  the 
neighboring  residents  and  the  public  generally,  though  not 
Improved  by  the  city;  and  that  notice  of  the  hole  or  gully  in 
the  cinder  path  had  been  given  to  the  city  authorities  prior  to 
the  accident,  and  they  had  promised  to  mend  it,  there  was 
sufficient  evidence  of  a  recognition  of  the  street  by  the  city  as 
a  public  highway  to  carry  to  the  jury  the  question  of  the  duty 
of  the  city  to  repair  the  hole  or  gully  and  to  maintain  the  path 
in  a  condition  of  safety  for  pedestrians.    lb. 

13.  :  :  Injury  to  Pedestrian:  Demurrer.    Where  there 

is  substantial  evidence  of  the  recognition  of  the  street  as  a 
highway  open  for  public  travel,  and  that  plaintiff,  in  the  exer- 
cise of  proper  care,  in  walking  along  a  cinder  path  in  the  side- 
walk space,  about  six  or  seven  o'clock  of  a  December  evening, 
fell  into  an  oblique  wash  or  gully  running  across  the  cinder 
path  out  into  the  street,  which  was  about  eighteen  inches  wide 
and  a  foot  deep,  and  sustained  a  fracture  of  her  thigh,  it  is 
error  to  sustain  a  demurrer  to  the  evidence  in  her  suit  against 
the  city  for  damages.    lb. 

COMPUANCE  WITH  EXPRESS  STATUTE.     See  Assumption  of 
Risks,  1  and  2. 

CONDEMNATION.    See  Roads  and  Highways. 

CONSIDERATION  FOR  NOTE.     See  Negotiable  Instruments. 
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CONTRACTS. 

1.  Mutuality:  Promise  for  Promise.  Mutuality  of  contract 
means  that  an  obligation  must  rest  upon  each  party  to 
do  or  permit  to  be  done  something  In  consideration  of  the 
act  or  promise  of  the  other.  A  promise  Is  a  good  consideration 
for  a  promise,  but  there  must  be  two  promises,  and  each  must 
be  a  promise  to  do  some  definite  thing.  And  If  one  of  the  parties 
is  not  bound,  neither  is.    Hudson  v.  Browning,  58. 

2.   :   Uncertain    and    Indefinite   Thing:    Tie    Contract.     By 

a  written  contract  for  the  purchase  and  sale  of  ties, 
plaintifTs  ''do  not  bind  themselves  to  make  or  purchase 
and  deliver  the  full  two  hundred  thousand  ties,  but  they  do 
bind  themselves  to  use  every  effort  at  their  command  to  secure 
as  many  of  the  200,000  ties  as  their  time,  money  and  efforts 
will  permit;"  and  defendant  "does,  however,  agree  to  purchase 
and  receive  from  said  parties,  the  full  200,000  ties  enumerated 
above,  or  any  portion  thereof,  within  the  time  limit  stated  above, 
if  said  first  parties,  with  their  best  efforts,  are  able  to  secure 
that  many  ties  within  said  time  limit,  and  at  the  price  of  fifty- 
five  cents  each  tie."  Held,  that  defendant  undertook  to  receive 
and  pay  for  200,000  ties,  but  plaintiffs  did  not  undertake  to  de- 
liver that  or  any  definite  number,  and  the  agreement  is  void 
for  want  of  mutuality,  for  defendant  should  not  be  held  bound 
to  receive  unless  plaintiffs  were  bound  to  deliver.    lb. 

3.  Res  Adjudicata:  Not  Pleaded:  Collateral  Matter.  A  stipulation 
that  the  case  is  to  abide  the  result  in  another  case,  and  an 
adverse  adjudication  In  such  other  case,  to  be  held  to  be 
res  adjudicata  should  be  pleaded,  and  the  matters  therein  ad- 
judicated should  not  be  merely  collateral  to  the  Issues  on  trial. 
Harrlsonville  v.  Foster,  82. 

4.  Conveyance:  Deed  by  Entirety:  Wife's  Inherited  Lands.  Where 
a  husband  and  wife  agreed  and  contracted  with  each  other, 
after  he  had  bought  the  interests  of  certain  heirs  in  the  land 
inherited  from  her  father,  that  it  would  be  conveyed  to  them  as 
tenants  by  the  entirety,  to  be  owned  by  the  survivor,  and  a 
deed  was  drawn  conveying  the  interests  which  he  had  pur- 
chased, but  by  mistake  of  the  scrivener  the  Interest  she  had  in- 
herited was  not  included,  the  deed  will  be  reformed  to  ex- 
press the  real  contract  and  to  include  her  omitted  interests, 
and  her  brothers  and  sisters  will  be  held,  after  her  death, 
to  have  no  inheritable  interest  in  said  land  as  against  her 
surviving  husband.    Whittaker  v.  Lewis,  208. 

CONSTITUTIONAL  LAW. 

1.  Constitution:  A  Harmonious  Chart.  The  Constitution  of 
Missouri  was  designed  by  its  framers  to  be  a  single,  symmetrical 
and  harmonious  chart  of  government,  free  from  repugnancy  and 
confilct  in  any  of  its  provisions.    Calland  v.  Springfield,  296. 

5. :  :  Classification  of  Cities:  Taxation.  The  Con- 
stitution in  requiring  the  General  Assembly  by  general  laws 
to  divide  cities  into  four  classes  and  to  give  each  class  the  same 
powers  and  to  subject  them  to  the  same  restrictions  had  in  view 
their  organization,  and  plainly  referred  to  their  constituent 
agencies  and  governmental  functions;  It  did  not  mean  that  the 
rate  of  taxation  for  mimlclpal  purposes  must  be  inflexibly  the 
same  in  all  cities  of  the  class,  whether  or  not  one  city  of  the 
class  might,  because  of  its  population,  be  entitled  to  become  a 
city  of  a  higher  class.    lb. 
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3.   :  :  Cities  of  the  Third  Class:  Rate  of  Taxation. 

There  is  no  conflict  in  the  provieion  of  the  Constitution  authoriz- 
ing a  city  having  a  population  of  thirty  thousand  to  levy  taxes 
at  a  rate  not  to  exceed  one  hundred  cents  on  the  one  hundred 
dollars*  valuation,  and  the  other  provision  requiring  the  General 
Assembly  to  divide  the  cities  of  the  State  into  four  classes 
and  to  so  define  their  powers  that  "all  such  municipal  corpora- 
tions of  the  same  class  shall  possess  the  same  powers  and  be 
subject  to  the  same  restrictions."  The  last  provision  does  not 
mean  that  a  city  of  the  third  class,  which  has  a  population 
in  excess  of  thirty  thousand,  cannot  levy  a  tax  of  one  dollar  on 
the  hundred,  simply  because  it  is  and  has  for  many  years  been 
a  city  of  the  third  class,  although  the  statute  says  that  cities 
of  the  third  class  shall  be  those  containing  three  thousand  and 
less  than  thirty  thousand  inhabitants.  The  two  provisions, 
when  read  together,  mean  that  a  city  having  thirty  thousand 
inhabitants  or  more  may  levy  taxes  not  exceeding  one  hundred 
cents  on  the  hundred  dollars'  valuation,  whatever  class  it  may 
belong  to.    Calland  v.  Springfield,  296. 


:  Rate  of  Taxation:  Vote  of  People:  Census.    Sec.  9248, 

R.  S.  1909,  in  so  far  as  it  undertakes  to  make  a  tax  for  municipal 
purposes  in  excess  of  sixty  cents  on  the  hundred  dollars*  valua- 
tion depend  upon  a  majority  vote  of  the  people  is  unconstitu- 
tional, since  it  is  an  attempt  by  the  Legislature  to  take  away 
a  constitutional  grant  of  power,  and  to  restrict  the  exercise 
thereof.  But  in  so  far  as  it  authorizes  a  census  to  be  taken 
by  the  city  for  the  purpose  of  ascertaining  whether  the  city 
possesses  the  requisite  population  entitling  it  to  impose  a  tax 
of  one  dollar  on  the  hundred,  it  is  constitutional.    lb. 

Maximum  Indebtedness:  School  District:  Merchant's  License. 
In  determining  the  amount  of  indebtedness  a  school  district 
may  incur  under  sections  11  and  12  of  article  10  of  the  Consti- 
tution, the  aggregate  amount  of  merchants'  and  manufacturers' 
licenses  should  be  considered  as  a  part  of  the  property  subject  to 
taxation  for  the  payment  of  such  indebtedness.  If  the  amount 
of  the  bonds  to  be  issued,  including  existing  indebtedness,  does 
not  exceed  five  per  cent  of  the  aggregate  taxable  value  of  all 
property  in  the  school  district,  including  the  amount  of  such 
merchants'  and  manufacturers*  licenses,  the  total  indebtedness 
does  not  exceed  the  constitutional  limitation.  Merchants'  and 
manufacturers'  goods  and  stocks  are  personal  property,  subject 
to  an  ad  valorem  tax,  and  are  taxed  as  such.  Jarman  v.  School 
District.  646. 

Review  of  Error  of  Court  of  Appeals:  Certiorari.  The  Supreme 
Court  has  power  to  review  upon  certiorari  errors  (not  the 
jurisdiction)  of  a  Court  of  Appeals.  It  has  power  by  such  writ 
to  quash  the  opinion  of  a  Court  of  Appeals  in  a  case  over 
which  it  has  appellate  jurisdiction,  in  which  that  court  has 
failed  to  follow  the  last  previous  ruling  of  the  Supreme  Court 
in  "any  question  of  law  or  equity."  State  ex  rel.  v.  Robertson, 
661. 


:  :   Matters  of  Jurisdiction  and  Error.     Section  3 

of  article  6  of  the  Constitution,  declaring  that  ^'the  Supreme 
Court  shall  have  a  general  superintending  control  over  all 
inferior  courts"  and  "shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto^  certiorari  and  other  original 
remedial  writs,  and  to  hear  and  determine  the  same,"  and 
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section  6  of  the  Amendment  of  1884,  declaring  that  "the  last 
previous  rulings  of  the  Supreme  Court  on  any  question  of  law 
or  equity  shall,  in  all  cases,  be  controlling  authority  in  said 
Courts  of  Appeals,"  and  section  8  of  said  amendment,  declaring 
"the  Supreme  Court  shall  have  superintending  control  over  the 
Courts  of  Appeals  by  mandamus,  prohibition  and   certiorari,** 
should  all  be  read  together  and  considered  as  rounding  out  the 
judicial  system  created  by  the  Constitution,  of  which  it  clearly 
makes  the  Supreme  Court  the  head;  and  under  them,  if  a  Court 
of  Appeals  refuses  to  assume  its  constitutional  jurisdiction,  the 
Supreme   Court  by  mandamus   can   compel  it  to   exercise  it; 
if  it  exceeds  its  constitutional  jurisdiction,  the  Supreme  Court 
by  its  writ  of  prohibition  can  restrain  and  confine  it  within  its 
jurisdictional  lines;  and  if  it  refuses  to  follow  "the  last  previous 
rulings  of  the  Supreme  Court,"  which  in  effect  would  be  to 
transgress  the  lines  of  its  constitutional  jurisdiction,  that  court 
by  its  writ  of  certiorari  can  quash  its  record  ( including  its  opin- 
ion, which  is  a  part  of  its  record).     A  refusal  to  follow  the 
last  previous  rulings  of  the  Supreme  Court  is  not  a  mere  mat- 
ter of  error,  but  in  its  essence  and  effect  is  to  exceed  its  juris- 
diction, for  which  certiorari  is  an  appropriate  remedy. 
Held,  by  BOND,  J.,  dissenting,  that  the  Supreme  Court  cannot  by 
its  writ  of  certiorari  quash  the  record  (including  the  opin- 
ion) of  a  Court  of  Appeals  on  the  ground  that  its  decision 
is  in  conflict  with  the  last  previous  ruling  of  the  Supreme 
Court;    that  the  writ  cannot  be  used   as  a  substitute  for 
an  appeal  or  writ  of  error,  and  the  Constitution  vests  in 
a  Court  of  Appeals  jurisdiction  in  certain  cases,  and  makes 
its  decision  therein  final;    that  jurisdiction   means  power 
to  decide,  and  power  to  decide  includes  power  to  determine 
whether  or  not  its  decision  is  in  conflict  with  the  last  pre- 
vious rulings  of  the  Supreme  Court;  and  it  would  be  illogi- 
cal and  contradictory  to  rule  that  the  Supreme  Court  has 
power  by  certiorari  to  quash  the  opinion   of  a  Court  of 
Appeals  when  it  is  in  conflict  with  the  last  previous  rulings 
of  the  Supreme  Court  and  not  power  to  quash  such  opinion 
when  no  such  conflict  exists;  and  section  6  of  the  Amend- 
ment of  1884  clearly  gives  to  the  judges  of  a  Court  of 
Appeals  power  to  determine  whether  or  not  its  decision 
is  in  conflict  with  the  last  previous  decision  of  the  Supreme 
Court,  or  of  a  decision  of  another  Court  of  Appeals,  and  if 
they  or  any  judge  of  said  court,  conceive  there  is   such 
conflict,  the  case  is  required  to  be  certifled  to  the  Supreme 
Court,    but   if   they  are   of   the   opinion   no   such   conflict 
exists  it  is  mere  error  in  decision,  and  does  not  impair 
their  constitutional  jurisdiction  to  make  a  flnal  decision  in 
the  case.    lb. 

CONSTRUCTIVE  NOTICE.     See  Order  of  Publication. 

CONVEYANCES. 

1.  Express  Trust:  Deed  from  Father  to  Son:  Created  by  Subse- 
quent Letter:  Barred  by  Delivery.  Where  Ferdinand,  being 
threatened  with  lawsuits,  without  valuable  consideration 
in  1874  conveyed  by  deed  unrestricted  in  its  terms  land  to  his 
minor  son  Arthur,  who  in  1888,  at  Ferdinand's  request  and 
without  consideration,  by  deed  on  its  face  properly  acknowl- 
edged, conveyed  it  back  to  Ferdinand,  which  deed  without  being 
recorded  was  laid  away  and  forgotten  for  more  than  twenty 
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CONVEYANCES— Continued. 

years,  and  upon  its  being  found,  upon  the  advice  of  counsel  a 
new  deed  was  made  by  Arthur  in  1909  conveying  the  land  to 
Ferdinand,  who  shortly  thereafter  conveyed  the  land  unreserv- 
edly to  his  children  Arthur,  Eliza  and  Isabella,  a  letter  writ- 
ten by  Arthur  in  1906  to  his  brother  Edward  in  which  he  stated 
he  had  no  "individual  right"  to  the  land,  but  held  the  title  for 
the  said  Edward  and  his  sisters,  did  not  create  an  express  trust 
in  favor  of  Edward  and  the  other  children,  and  did  not  have 
the  effect  of  defeating  the  deed  of  Ferdinand  of  1909  which 
omitted  Edward  as  grantee,  if  the  deed  of  188S  was  actually 
delivered,  for  if  delivered  the  title  had  already  passed  out  of 
Arthur  when  he  wrote  the  letter  in  1906;  and  the  evidence  is 
examined,  and  is  held  to  prepondek*ate  in  favor  of  the  chancel- 
lor's finding  that  the  deed  was  actually  delivered.  Am  v.  Am, 
19. 


2.  Deed  by  Entirety:  Wife's  Inherited  Lands.  Where  a  hus- 
band and  wife  agreed  and  contracted  with  each  other, 
after  he  had  bought  the  interests  of  certain  heirs  in  the  land 
inherited  from  her  father,  that  it  would  be  conveyed  to  them  as 
tenants  by  the  entirety,  to  be  owned  by  the  survivor,  and  a  deed 
was  drawn  conveying  the  interests  which  he  had  purchased,  but 
by  mistake  of  the  scrivener  the  interest  she  had  inherited  was 
not  included,  the  deed  will  be  reformed  to  express  the  real 
contract  and  to  include  her  omitted  interests,  and  her  brothers 
and  sisters  will  be  held,  after  her  death,  to  have  no  inheritable 
interest  in  said  land  as  against  her  surviving  husband.  Whit- 
taker  y.  Lewis,  208. 

3.  Names:  Orvin  Creaton  for  Owen  Creason:  Ancient  Deed.  The 
original  Government  patent  dated  in  1859  granted  the  land 
to  Owen  Creason,  and  a  deed  signed  Orvin  Creason  and  dated 
in  1860  conveying  the  land  to  another  was  offered  in  evidence. 
Held,  that,  though  seemingly  a  palpable  error  in  the  copyist 
in  recording  the  instrument,  in  the  absence  of  some  showing 
beyond  the  bare  record  itself,  no  conveyance  can  be  presumed 
from  the  mere  single  fact  of  the  antiquity  of  the  transaction, 
and  the  deed  did  not  convey  title  out  of  Owen  Creason.  Land 
Co.  V.  Creason,  452. 

4.  Leasehold:  Assignee  of  Widow's  Interest:  Ejectment:  Against 
Lessee  of  Void  Lease.  One  cannot  question  a  title  given  by 
himself,  or  hold  possession  of  land  in  the  face  of  his  own  deed. 
So  that,  the  assignee  of  said  lessee,  having  succeeded  to  the 
one-third  interest  which  vested  in  the  widow  at  the  close  of 
the  administration,  is  entitled  to  recover  possession  of  the 
leasehold  property  in  ejectment  against  the  same  lessor  and 
the  lessee  of  a  subsequent  void  lease,  and  neither  can  wholly 
defeat  the  action  on  the  sole  ground  that  the  two  children,  who, 
with  plaintiff,  are  the  only  rightful  claimants  under  the  origi- 
nal lease,  are  not  made  parties;  but  the  said  children  should 
be  made  plaintiffs.    Orchard  v.  Store  Co.,  554. 


Under  Seal:  Scroll.  A  recital  in  the  testimonium  clause  that 
the  deed  is  given  under  the  hand  and  seal  of  the  maker  is  a 
sufficient  showing  that  the  instrument  was  sealed,  whether 
or  not  its  record  shows  a  seal  was  actually  attached.  Keaton 
V.  Hamilton.  564. 
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6.  Vetted  Estate:  Reversion:  Condition  Subsequent.  Where  no 
condition  subsequent  was  annexed  to  the  grant,  and  the  deed 
in  its  entirety  and  the  circumstances  attending  its  execution 
demonstrate  that  no  reversion  was  intended  upon  the  subse- 
quent happening  of  a  lawful  condition,  a  deed  of  gift  vesting 
the  title  in  fee  cannot  be  uprooted,  and  the  fee  will  not  revert 
to  the  grantor  or  his  heirs.  Catron  v.  Collegiate  Institute, 
713. 

CORPORATIONS. 

1.  Slander:  By  Agent:  Liability  of  Corporation.  A  corporation 
is  liable  for  a  slander  uttered  by  its  agent  while  acting  within 
the  scope  of  his  employment  and  in  the  actual  performance 
of  the  duties  thereof  touching  the  matter  in  question,  though 
the  slander  was  not  uttered  with  the  knowledge  of  the  cor- 
poration or  with  its  approval  and  though  it  did  not  ratify  the 
act  of  the  agent.  A  corporation  is  liable  to  the  same  extent 
as  a  natural  principal  for  the  malicious  wrongs  of  its  officers 
or  agents,  if  committed  in  the  course  of  a  transaction  which 
is  within  the  scope  of  their  authority.  Fensky  v.  Casualty  Co., 
154. 

2.   :  :  :   Grade  of  Agent.    The  law  makes  no 

distinction  between  the  classes  of  agents  of  a  corporation, 
whether  high  or  low.  It  is  not  the  law  that  only  an  officer  or 
manager  can  make  the  corporation  liable  for  slander.  If  the 
agent  "while  acting  within  the  scope  of  his  employment  and 
in  the  actual  performance  of  the  duties  thereof  touching  the 
matter  in  question"  uttered  the  slanderous  words,  the  corpora- 
tion is  liable.  And  the  facts  in  this  case  clearly  show  that 
the  agent  was  so  acting.  [Disapproving  the  seeming  restric- 
tion in  Payton  v.  Clothing  Co.,  136  Mo.  App.  577.]     lb. 

CORPUS  DELICTI. 

1.  Arson.  The  corpus  delicti  in  arson  is  the  burning  of  the  house 
by  the  wilful  act  of  some  person  criminally  responsible  for 
his  acts,  and  not  by  natural  or  accidental  causes.  State  v.  Cox, 
408. 


:  Confession:  Corroborating  Circumstances.  A  confes- 
sion made  out  of  court  must  be  supported  by  independent  proof 
of  the  corpus  delicti,  but  it  is  sufficient  if  there  be  such  ex- 
trinsic corroborative  circumstances  as  will,  taken  in  connec- 
tion with  the  confession,  produce  conviction  of  the  defendant's 
guilt.    lb. 


3.   :  :  :  Other  Fires:    Evidence.     The  general 

rule  is  that,  on  a  trial  for  arson,  evidence  as  to  other  fires  at 
or  about  the  same  time  and  place  is  inadmissible,  but  if  it 
tends  to  directly  connect  the  defendant  with  the  burning  al- 
leged in  the  information,  to  establish  intent,  or  to  show  the 
incendiary  origin  of  the  fire,  it  may  be  received.    lb. 

4.  :  :  :  :  :  This  Case.    Where  the 

evidence  shows  that  the  defendant,  on  trial  for  arson,  was  pres- 
ent at  three  fires  which  broke  out  at  night  between  11:45  and 
1  o'clock;  that  shortly  before  the  first,  and  again  before  the 
last,  he  borrowed  matches  at  restaurants  near  by;  and  that  he 
was  seen  running  along  the  street  looking  backward  Just  before 
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the  first  was  discovered,  it  is  held  that  there  was  sufficient 
proof  of  the  corpus  delicti  to  support  the  defendant's  confes- 
sion made  out  of  court  and,  with  the  confession,  to  sustain 
his  conviction  on  a  charge  of  setting  the  third  fire.  State  v. 
Cox,  408. 

5.  Instruction.  The  fact  that  an  instruction  in  a  criminal  trial 
says  that  any  statement  of  the  defendant  against  himself  is 
presumed  to  be  true  does  not  render  it  erroneous  where  his  ex- 
trajudicial confession  is  supported  by  other  evidence  to  prove 
the  corpus  delicti.    lb. 

COTENANCY.    See  Lands  and  Land  Titles. 

COUNTIES. 

1.  County  Line:  Judicial  Notice.  The  court  should  take  judicial 
notice  that  all  that  part  of  section  7  in  township  24  of  range 
13  lying  west  of  Little  river  was  in  1869  in  Stoddard  county. 
By  whatever  name  Whitewater,  made  the  boundary  between 
New  Madrid  and  Stoddard  counties  in  that  vicinity,  is  now 
known,  somewhere  along  its  course  it  becomes  Little  river,  and 
was  the  river  by  which  the  boundary  line  between  the  two 
counties  was  fixed  by  the  Act  of  1868,  until  it  was  changed 
by  the  Act  of  1872,  by  which  the  county  line  was  removed  to 
the  west  line  of  said  section  7.    Keaton  v.  Hamilton,  564. 

2.  Swamp  Lands:  Ringer  Patents:  County  Warrants  as  Con- 
sideration: Estoppel.  The  various  decisions  of  this  court  hold- 
ing the  Eltzroth  patents  of  certain  swamp  and  overfiowed 
lands  in  Stoddard  county  to  be  valid  and  to  have  conveyed  the 
legal  title  to  the  grantee,  have  now  become  a  rule  of  property; 
and  the  execution  by  the  said  Eltzroth,  special  commissioner, 
of  the  patent  of  1869  to  Lewis  M.  Ringer,  for  which  the  county 
received  in  payment  warrants  worth  to  it  their  face  value  and 
equal  to  the  consideration  expressed,  being  within  the  powers 
of  the  county,  and  the  instrument  showing  upon  its  face  that 
the  power  was  well  executed,  the  county,  by  retaining-  the  con- 
sideration for  thirty  years  thereafter  and  by  failing  to  dis- 
turb the  status,  ratified  the  transaction,  and  is  estopped  to  ques- 
tion the  grant;  and  no  one  claiming  adversely  to  the  said 
Ringer  or  his  grantees  will  be  permitted  to  assert  any  equity 
in  the  county.    lb. 

COUNTY  COLLECTORS. 

1.  Libel:  Instructions:  Commissions  of  Revenue  Collectors.  In 
an  action  for  libel  for  publishing  in  a  newspaper  that  the  plain- 
tifT  as  county  collector  had  illegally  retained  county  funds,  an 
instruction  purporting  to  cover  the  whole  case  is  held  incon- 
sistent and  contradictory  in  its  attempts  to  set  out  the  law 
governing  the  commissions  legally  to  be  retained  by  county 
collectors.    Dameron  v.  Hamilton,  103. 

2.   :  :  :   Illegally  Retained:  Fees  for  Collecting 

Back  Taxes.  Where,  in  an  action  for  libel  for  publishing  in  a 
newspaper  that  the  plaintiff  as  county  collector  had  illegally 
retained  county  funds,  the  defendant  pleaded  the  truth  of  his 
statement,  an  instruction  purporting  to  cover  the  whole  case 
should  direct  the  jury  to  consider,  with  respect  to  the  illegality 
of  the  plaintiff's  acts,  any  evidence  that  he  had  retained  na 
commissions  on  back  taxes  collected  during  his  incumbency, 
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since  it  might  thus  appear  that,  whatever  he  may  have  re- 
tained as  commissions  on  other  funds,  the  general  balance  was 
not  in  favor  of  the  county.    lb. 


3.   :    :    :    :    Embezzlement.     Since   Sec. 

3562,  R.  S.  1889  (the  same  as  Sec.  1925,  R.  S.  1899,  and  Sec. 
4563,  R.  S.  1909),  makes  It  a  felony  for  a  collector  of  the  revenue 
to  retain  unlawfully  any  sum  in  excess  of  his  commissions 
and  fees,  and  provides  that  his  neglect  or  refusal  to  pay  any 
such  excess  shall  be  prima-facie  evidence  of  embezzlement,  an 
instruction  purporting  to  cover  the  whole  case,  in  an  action 
tor  libel  by  writing  and  publishing  in  a  pewspaper  that  the 
plaintiff  as  county  collector  had  illegally  retained  county  funds, 
to  which  action  the  defendant  pleaded  the  truth  of  his  state- 
ment, should  submit  the  issue  whether  the  plaintiff  was  prima- 
facie  guilty  of  embezzlement  or  whether  he  retained  only  so 
much  as  he  was  lawfully  entitled  to,  and  it  was  error  to  instruct 
that  if  he  retained  more  than  his  due,  such  retention  was  an 
illegal  though  not  a  criminal  act,  and  that  if  the  jury  found 
that  the  defendant  in  his  published  statement  did  not  so  use 
the  word  "illegally^'  as  to  impute  a  crime  to  the  plaintiff  the 
defendant  should  have  the  verdict.    lb. 

COURT  OF  APPEALS.    See  Certiorari. 

CRIMINAL  LAW. 

1.  Former  Acquittal:  Motion  to  Quash  Information:  Repli- 
cation. A  ple^  of  autrefois  acquit  cannot  be  raised  by  an  ordi- 
nary motion  to  quash  the  information;  the  proper  procedure,  if 
defendant  wishes  to  present  the  issue  that  he  has  been  pre- 
viously acquitted  of  the  identical  offense,  is  to  do  so  by  a  special 
plea  in  bar.  Primarily  a  motion  to  quash  is  directed  to  matters 
of  form;  to  raise  such  issues  as  require  for  their  proof  or  illumi- 
nation evidence  aliunde^  pleas  in  bar,  or  pleas  in  abatement,  or 
special  pleas  in  bar,  are  used.  And  while  it  is  the  practice  for 
the  State  to  file  a  replication  to  a  special  plea  of  autrefois  acquit, 
defendant  cannot  complain  that  no  replication  to  his  motion  to 
quash  was  filed,  because  that  issue  cannot  be  raised  by  such 
motion.    State  v.  Baker,  339. 


:  Abandoned  Information.  Where  the  prosecuting  at- 
torney filed  a  dupllcitous  information,  in  one  count  of  which  he 
charged  defendant  with  stealing  turkeys  from  one  woman  and 
in  the  other  with  stealing  goslings  from  another  woman  (the 
prosecutrix),  and  before  any  plea  or  trial  thereon  was  had,  filed 
two  separate  informations,  in  one  of  which  defendant  was 
charged  with  stealing  the  turkeys  and  in  the  other  with  stealing 
the  goslings,  and  defendant  was  tried  on  the  information  charg- 
ing him  with  stealing  the  turkeys  and  acquitted,  but  was  never 
tried  upon  the  information  having  two  counts,  nor  upon  the 
separate  information  charging  him  with  stealing  the  goslings,  he 
is  not,  upon  the  facts,  entitled  to  his  discharge  on  the  ground  of 
former  acquittal,  on  his  trial  upon  another  information  charging 
him  with  stealing  the  identical  goslings.     lb. 

Punishment:  Severity.  Passion  or  prejudice  on  the  part  of 
the  jury  is  not  inferable  from  the  severity  of  the  punishment,  if 
it  falls  substantially  short  of  the  maximum  prescribed  by  the 
statute.    lb. 
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4.  Larceny:  Goslings:  Identity.  Where  no  other  necessary 
matter  of  proof  is  called  in  question  except  the  identity  of  the 
four  Emden  goslings  found  at  defendant's  house  with  those 
stolen  from  the  prosecutrix's  coop,  and  they  were  positively 
identified  a  week  later  by  prosecutrix  as  her  own,  and  defendant 
and  his  wife  testified  they  were  raised  by  defendant's  wife  and 
belonged  to  her,  the  question  of  identity,  and  consequently  of 
larceny,  is  properly  for  the  jury  only.    State  v.  Baker,  339. 

5.  Misconduct  of  Counsel:  Improper  Evidence:  No  Objection  or 
Exception.  The  offering  of  testimony  utterly  inadmissible,  and 
the  filling  of  the  record  with  things  which  utterly  disregard 
defendant's  rights,  done  by  hired  counsel  for  the  State  in  their 
zeal  to  richly  earn  their  fees,  if  not  objected  or  excepted  to, 
are  not  saved  for  review  on  appeal.    lb. 

6.  :    Improper  Argument.     Argument  to  the  Jury  of  hired 

counsel,  reprehensible  in  the  extreme,  if  not  objected  to  by  de- 
fendant, and  if  the  court  did  not  rule,  nor  was  asked  to  rule, 
and  if  no  objection  was  made  or  exception  saved  to  his  lack  of 
action  in  failing  to  rule,  and  all  defendant  did  was  simply  to 
except  to  the  remarks,  is  not  saved  for  review  on  appeaL    lb. 

7.  Instruction:  Defining  Feloniously.  Where  the  statute  which 
defines  the  offense  does  not  use  the  word  "feloniously," 
an  instruction  cannot  be  held  to  be  erroneous  for  the  simple 
reason  that  it  does  not  contain  the  word  or  by  any  circumlocu* 
tion  define  it.    lb. 

8.  :  Possession  Authorizing  Presumption  of  Quilt:  Exclu- 
sive. A  possession  authorizing  the  jury  to  presume  that  defend- 
ant stole  the  stolen  goslings  is  not  required  to  be  exclusive,  but 
if  the  goslings  are  shown  to  have  been  stolen  and  were  soon 
afterwards  found  in  the  joint  possession  of  defendant  and  his 
wife  in  their  poultry  yard,  there  is  such  possession  as  authorizes 
an  instruction  authorizing  the  presumption  that  defendant  stole 
the  goslings.     [Following  State  v.  Phelps,  91  Mo.  478.]     lb. 

9.  — — :  Search  Warrant:  Retention  of  Property  by  Sheriff. 
An  instruction  telling  the  jury  that  when  a  search  warrant  is 
served  by  the  sheriff,  the  State  has  the  right  to  cause  the  sheriff 
to  retain  the  property  found  and  alleged  to  have  been  stolen,  for 
use  as  evidence,  should  be  refused,  since  he  has  no  right  in  law 
to  retain  it  for  that  purpose,  and  where  it  is  not  offered  in  evi- 
dence the  instruction  is  out  of  harmony  with  the  facts;  and 
there  is  nothing  in  the  subject-matter  of  such  an  instruction,  of 
a  legal  sort,  which  brings  it  within  the  category  of  instructions 
which  the  court  is  compelled  to  give  of  his  own  motion.    lb. 

10.  :   Instruction:    irrelevant  Matter.     An  instruction  that 

is  a  bald  comment  on  an  immaterial  and  irrelevant  matter, 
should  be  refused;  for  instance,  an  instruction  which  tells  the 
jury  that  when  defendant's  wife  testified  in  chief  that  she  was 
at  the  time  of  the  alleged  larceny  in  a  distant  city,  the  State  had 
the  right  to  cross-examine  her  as  to  why  she  went  there  and 
what  she  was  doing  there.  If  the  State's  counsel  attributed  to 
her  conduct  not  justified  by  the  evidence,  a  prompt  oral  objec- 
tion would  have  saved  the  point.    lb. 

11.  Unfair  Trial:    Reversal:    Appellate   Practice.     Although   upon 
the  whole  case  defendant  did  not  get  a  fair  trial,  yet  if  those 
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things  which  would  have  been  error  if  properly  preserved 
for  review,  were  not  so  preserved,  and  there  is  no  error  in 
those  matters  properly  preserved,  the  judgment  must  be  af- 
firmed,   lb. 

12.  Murder:  Sentence  at  Death:  Doubt  at  to  Quilt:  Rule  on  Ap« 
peal.  Where  the  judgment  assesses  appellant's  punishment 
at  death,  and  the  facts  show  any  doubt  of  his  guilt,  any  infrac- 
tion of  the  well  established  rules  of  criminal  procedure  which 
may  be  reasonably  held  to  be  prejudicial  will  work  a  reversal; 
but  if  it  appear  that  there  is  no  doubt  of  guilt  and  that  a  ruth- 
less murder  has  been  committed,  only  errors  tending  to  prevent 
a  fair  and  impartial  trial  will  be  considered  sufficient  to  justify 
an  Interference  with  the  judgment.    State  v.  Tatman,  357. 

13.  :    Persistent   Reference  to  Other  Crimes.     Unnecessary 

persistent  reference  by  the  prosecuting  attorney  to  other  crimes 
than  that  for  which  defendant  was  on  trial,  if  upon  each  oc- 
currence defendant's  objections  to  the  same  were  sustained 
and  the  officer  reprimanded,  and  if  the  objections  were  not 
sufficiently  saved  to  entitle  them  to  consideration  on  review, 
even  if  they  were  of  a  nature  calculated  to  prejudice  the  rights 
of  appellant,  will  not  work  a  reversal.    lb. 

14.  :  General  Objection.  A  general  objection  is  no  objec- 
tion. The  trial  court  and  the  appellate  court  are  entitled  to 
know  the  grounds  upon  which  an  objection  to  matters  oc- 
curring during  the  trial  is  based.  An  objection  based  upon  no 
reason,  and  having  for  its  purpose  only  a  captious  spirit  to 
effect  the  exclusion  of  any  fact  which  counsel  may  regard  as 
damaging  to  the  defense,  does  not  deserve  consideration  by  the 
court.    lb. 

15.  :  :  Improper  Remarks.  Remarks  of  the  prose- 
cuting attorney  in  reference  to  defendant's  having  shot  at  a 
witness  the  same  night  at  another  place  than  that  of  the  shoot- 
ing charged  in  the  information,  and  in  stating  that  a  certain 
bulletin  described  defendant  and  his  co-indictee  as  ''hold-up 
men,"  should  not  be  sanctioned,  aside  from  the  fact  that  they 
weaken  the  vigor  of  a  prosecution;  but  if  none  but  a  general 
objection  was  made  thereto,  they  cannot  be  reviewed  on  ap- 
peal,   lb. 

16.  :    Evidence  of    Other    Crimes.      An    exception    to    the 

remark  of  the  trial  judge,  who,  upon  an  offer  of'  evidence  of 
other  crimes,  stated,  "There  will  be  no  evidence  admitted  of 
other  offenses,"  that  it  assumed  other  offenses  had  been  com- 
mitted by  defendant,  is  too  technically  trivial  for  serious  con- 
sideration,    lb. 

17.   :    Evidence    That     Defendant    Was    Previously   Armed. 

Testimony  that  an  hour  before  the  shooting  for  which 
defendant  is  being  tried,  he  was  seen  in  another  part 
of  the  city  carrying  a  pistol,  and  that  he  shot  at  a  witness 
who  was  not  present  at  the  scene  of  the  homicide,  is  proper 
in  connection  with  the  proven  character  of  defendant  and  his 
confederate  as  ''hold-up  men,"  the  unexplained  possession  by 
them  of  pistols  in  violation  of  law  shortly  before  the  shooting, 
their  suspicious  conduct  and  flight  upon  their  discovery  by  the 
officer,  and  their  immediately  subsequent  act  in  shooting  that 
officer  when  he  attempted  to  arrest  them.    It  was  not  error  to 


Digitized  by 


Google 


760  INDEX.  [264  Mo. 

CRIMINAL  LAW— Contlnjied. 

admit  the  testimony,  but  even  if  it  were  error  a  general  objec- 
tion to  it  precludes  its  being  held  error.    State  v.  Tatman,  357. 

18.   :     Cro88-Examination    of    Defendant:     Why    Present    In 

Neighborhood  of  Crime.  Where  defendant  has  admitted  that 
he  knew  his  co-defendant  was  a  "stick  up  or  hold-up  man"  and 
that  they  were  going  out  into  the  neighborhood  of  the  scene 
where  they  shot  a  policeman  to  "look  over  a  drug  store,"  it  is 
not  error  or  improper  for  the  prosecuting  attorney  to  ask  him 
why  he  was  in  the  neighborhood  of  the  particular  drug  store 
where  the  policeman  discovered  them  the  night  they  shot 
him.    lb. 

19.  Jurors:  Conscientious  Scruples  Against  Death  Penalty.  The 
trial  court  does  not  err,  in  excusing  from  the  array  jurors  other- 
wise qualified  who  state  upon  their  voir  dire  examination  that 
they  have  conscientious  scruples  against  finding  a  defendant 
guilty  of  an  offense  punishable  with  death.  State  v.  Sherman, 
374. 

20.  :    Newspaper   Opinions.     Jurors   who   state   upon   their 

voir  dire  examination  that  they  have  formed  opinions  in  regard 
to  the  case  from  having  read  newspaper  reports,  but  that  they 
will  not  be  influenced  by  them  in  finding  a  verdict  according  to 
the  law  and  the  evidence,  are  not  disqualified.    lb. 

21.  General  Objection:  Equivalent  to  No  Objection.  An  ob- 
jection to  proffered  testimony  that  it  is  * 'incompetent,  irrele- 
vant and  immaterial  and  that  it  tends  to  prove  no  issue  in  the 
case"  will  not  suffice  to  support  an  exception  to  its  admission, 
unless  the  testimony  offered  is  inadmissible  for  any  pur- 
pose,   lb. 

22.  Irrelevant  Testimony:  Non-Prejudicial.  Although  testimony 
admitted  is  irrelevant  and  the  time  of  the  court  is  unnecessarily 
taken  up  in  its  introduction,  yet  if,  upon  a  reasonable  con- 
struction, it  is  not  prejudicial,  its  admission  will  not  consti- 
tute error.    lb. 

23.  :    Murder:    Unquestioned  Quilt:   Appellate  Rule.     In  the 

presence  of  the  unquestioned  guilt  of  a  defendant  charged  with 
first-degree  murder,  only  errors  which,  upon  a  fair  interpreta- 
tion, tend  to  prevent  an  impartial  trial,  will  work  a  re- 
versal, lb. 

24.  Cross-Exa  mi  nation  of  Defendant:  Presence  in  Neighbor- 
hood of  Crime:  Immaterial  Matter.  Where  defendant  has 
testified  that  he  and  his  codefendant  were  in  the  neighborhood 
of  the  shooting  the  night  the  polic<  man  was  shot,  and  that 
they  fied  when  they  saw  him  coming  out  of  a  certain  drug 
store,  the  State  was  authorized  in  asking  defendant  on  cross- 
examination  why  he  was  in  the  neighborhood,  and  in  eliciting 
or  attempting  to  elicit  from  him  all  the  facts  relative  to  his  pres- 
ence at  the  place  the  homicide  was  committed  at  or  about  the 
time  it  was  committed.  It  is  not  error  to  cross-examine  a 
defendant  concerning  a  matter  referred  to  in  his  examination 
in  chief;  and  even  if  not  referred  to  in  his  examination  in 
chief,  if  it  be  concerning  a  matter  that  is  principally  inmia- 
terial,  his  cross-examination  in  regard  thereto  is  not  preju- 
dicial,   lb. 
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25.  Evidence  of  Other  Crimes:  Relevant  Matter:  Intent.  In 
making  proof  against  a  defendant  in  a  criminal  case,  the 
prosecution  may  introduce  in  evidence  all  relevant  facts  and 
circumstances  which  tend  to  establish  any  of  the  constitutive 
elements  of  the  crime  for  which  he  is  on  trial,  although  it  may 
be  developed  by  such  evidence  that  he  has  committed  other 
crimes;  and  evidence  of  the  possession  by  him  of  lethal  instru- 
ments with  which  the  crime  was  committed  may  be  admitted  to 
show  an  intent  or  purpose  to  commit  the  crime  with  which  he 
is  charged,  although  such  evidence  may  implicate  him  in  another 
and  different  crime.    lb. 

26.   :     :     :     Carrying     Concealed     Weapons    at 

Another  Time  and  Place.  Where  defendant  while  on  the  stand 
has  admitted  and  his  counsel  in  his  opening  statement  has 
said  that  defendant  "pulled  his  gun  out  of  his  pocket  and  started 
to  hand  it  to  the  police  officer"  whom  he  is  charged  with  having 
murdered,  thereby  confessing  himself  guilty  of  carrying  con- 
cealed weapons,  the  admission  of  the  testimony  of  certain  wit- 
nesses that  defendant  and  his  co-indictee  on  the  night  of  the 
homicide  and  prior  thereto  had  pistols  in  their  possession  or 
were  carrying  concealed  weapons,  was  not  error,  even  though 
it  tended  to  prove  another  and  distinct  crime.     lb. 

27.  Murder:  Sufficiency  of  Evidence.  The  evidence  In  this  case, 
and  in  its  companion  case  of  State  v.  Tatman.  ante,  page  357, 
authorized  a  verdict  of  murder  in  the  first  degree.    lb. 

28.  Argument  of  Prosecutor:  Extraneous  Matters:  Status  of  Pub> 
lie  Mind.  Prosecuting  attorneys  should  confine  their  arguments 
to  the  jury  to  a  legitimate  discussion  of  the  facts  developed 
at  the  trial  and  to  the  instructions.  But  that  does  not  mean 
that  they  may  not  discuss  the  prevalence  of  crimes  such  as 
that  for  which  defendant  is  on  trial,  or  state  their  conclusions 
as  to  the  state  of  the  public  mind  in  regard  to  crime  generally 
or  the  particular  class  of  offenses  under  consideration.  The 
remark  of  the  prosecuting  attorney  in  his  argument  to  the 
jury  in  a  murder  case  that  "the  people  of  Jackson  county  do 
not  believe  in  highwaymen,  bullies  or  murderers,"  was  but 
a  statement  of  a  truism,  was  not  denunciation,  and  was  not 
prejudicial.     lb. 

29.  Seduction:  Unchastity.  In  a  prosecution  for  seduction  the 
prior  unchastity  of  the  prosecutrix  may  be  shown  as  a  defense 
to  the  charge.  The  seduction  statute  in  this  respect  is  different 
from  the  statute  prohibiting  the  defilement  of  a  female  ward, 
which  does  not  require  her  to  be  chaste  or  even  of  good  repute. 
State  V.  Howard,  386. 

30.   :    Definition  of  Seduce.     To  seduce  means  to  induce  to 

surrender  chastity.  Chastity  must  exist  before  it  can  be  sur- 
rendered or  destroyed.  There  may  be  a  pollution  of  the  mind 
without  seduction,  but  under  the  statute  (Sec.  4478,  R.  S.  1909) 
there  can  be  no  seduction  without  illegal  sexual  intercourse.  lb. 

31.  :    Good    Repute:    Burden.     The  words  *'of  good  repute" 

used  in  the  seduction  statute  cast  upon  the  State  the  burden 
of  proving  that  a  prosecutrix  at  the  time  of  her  seduction  pos- 
sessed a  good  reputation  for  chastity  among  those  by  whom  she 
was  known;  for  the  statute  restricts  its  protecting  infiuence 
to  females  "of  good  repute."    lb. 
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3z.  :    Venue:    First   Copulation.      Prosecutrix    is    rendered 

unchaste  by  the  first  act  of  sexual  intercourse,  and  where  the 
first  act  took  place  in  St.  Louis  County  a  subsequent  act  com- 
mitted in  St  Louis  City  about  a  week  later,  with  the  same 
defendant,  under  the  same  promise  of  marriage,  did  not  amount 
to  seduction;  and,  therefore,  the  prosecution  for  seduction  was 
improperly  instituted  in  St.  Louis  City,  but  should  have  been 
instituted  in  St.  Louis  County,  where  the  first  act  of  coition  was 
committed  and  prosecutrix  surrendered  her  chastity.  State  v. 
Howard,  386. 

33.   :    Promise   of   Marriage:    Consideration   for   Defilement. 

The  promise  of  marriage  must  precede  the  seduction  and  must 
be  unconditional;  but  it  is  not  the  law  that,  if  a  promise  of 
marriage  immediately  preceded  the  act  of  sexual  intercourse  and 
was  the  sole  consideration  which  moved  the  prosecutrix  to  sub- 
mit to  the  destruction  of  her  chastity,  there  was  no  seduction. 
If  the  situation  of  the  parties  is  such  as  to  render  it  probable  that 
the  promise  of  marriage  would  be  made,  nothing  else  than  the 
promise  on  the  part  of  the  defendant  is  necessary  to  constitute 
the  inducement  whereby  the  prosecutrix  surrenders  her  chastity. 
The  date  when  the  marriage  shall  take  place  need  not  be  agreed 
upon.  The  yielding  of  the  prosecutrix  constitutes  her  acceptance 
of  defendant's  promise  of  marriage.  The  statute  ordains  that 
when  an  unmarried  female,  under  twenty-one  years  of  age  and 
of  good  repute,  is  induced  to  surrender  her  chastity  to  an 
eligible  suitor  by  such  promise,  the  crime  of  seduction  is  com- 
plete; and  the  courts  cannot  write  any  other  requirement  into 
it.  [Holding  as  unsound  the  ruling  of  SHERWOOD,  J.,  in  State 
V.  Reeves,  97  Mo.  1.  c.  677.]     lb. 

34.   :   Corroboration  of  Prosecutrix:    Age  and   Repute.     The 

testimony  of  the  prosecutrix  as  to  the  promise  of  marriage 
should  be  corroborated  in  a  seduction  case;  and  there  should 
be  evidence  of  her  age  and  good  repute.    lb. 

35.  Deadly  Weapon:  Shown  by  Result.  A  rock  may  be  shown 
to  be  a  deadly  weapon  by  proof  that  the  defendant  threw  it  at 
deceased,  that  it  struck  him  on  the  back  of  his  head  and  that 
the  stroke  broke  his  neck  and  caused  a  hemorrhage  which  pro- 
duced death;  and  such  proof  authorized  the  giving  of  an  instruc- 
tion for  murder  in  the  second  degree  without  further  proof  of 
the  character  or  dimensions  of  the  rock.  A  deadly  weapon  is 
one  by  which  death  would  likely  be  produced  when  used  in 
the  manner  stated.    State  v.  Miller,  395. 

36.   :   :    Charged    in    Information.      Where    the  fatal 

character  of  the  wound  infiicted  by  the  rock  is  shown,  it  is 
unnecessary  that  the  information  use  the  words  **with  a  deadly 
weapon;"  and  if  used,  they  may  be  considered  as  surplusage, 
and  direct  proof  of  the  nature  of  the  weapon  dispensed  with.  lb. 

37.  Instruction:  Manslaughter  in  Third  Degree:  Intentional 
Homicide.  The  court  should  not  give  an  instruction  for  man- 
slaughter in  the  third  degree  where  the  evidence  tends  to 
show  the  killing  was  intentional.  Where  at  the  altercation  in 
the  aftemocm  preceding  the  homicide  defendant  declared  he 
would  *'get"  deceased  later  and  after  a  scuffle  with  deceased 
that  evening  in  the  saloon  attempted  to  procure  a  pistol  from 
the  bartender  with  which  to  shoot  deceased,  and  failing  in  that 
obtained  and  threw  a  rock  at  deceased  as  he  was  passing  out 
through  the  saloon  door,  striking  him  on  the  neck  and  Ullinf 
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him,  the  court  did  not  err  in  refusing  to  give  an  instruction 
for  manslaughter  in  the  third  degree,  on  the  thory  that  the 
killing  was  *'in  a  heat  of  passion  without  a  design  to  effect 
death."    lb. 

38.  Argument  to  Jury:  No  Request  for  Further  Rebuke.  If  defend- 
ant is  not  satisfied  with  the  rebuke  administered  to  the  prose- 
cuting attorney  for  traveling  out  of  the  true  lines  of  argument 
to  the  jury,  and  desires  that  he  be  further  rebuked,  it  is  his 
duty  to  request  It;  otherwise,  he  will  not  afterwards  be  heard 
to  complain  of  thie  remarks.    lb. 

39.  :  General  Objection.    An  objection  to  statements  by  the 

prosecuting  attorney,  made  either  in  his  opening  statement  or 
in  subsequent  argument  to  the  jury,  should  give  some  specific 
reason  why  they  are  objectionable,  and  If  none  is  given  the 
court  is  authorized  in  overruling  the  objection.    lb. 

40.  Arson:  Corpus  Delicti.  The  corpus  delicti  In  arson  is  the  burn- 
ing of  the  house  by  the  wilful  act  of  some  person  criminally 
responsible  for  his  acts,  and  not  by  natural  or  accidental  causes. 
State  V.  Cox,  408. 

41.   :  :   Confession:   Corroborating  Circumstances.     A 

confession  made  out  of  court  must  be  supported  by  independ- 
ent proof  of  the  corpus  delicti,  but  It  is  sufficient  if  there  be 
such  extrinsic  corroborative  circumstances  as  will,  taken  in 
connection  with  the  confession,  produce  conviction  of  the  de- 
fendant's guilt.    lb. 

42.   :  :  :  :   other  Fires:    Evidence.     The 

general  rule  is  that,  on  a  trial  for  arson,  evidence  as  to  other 
fires  at  or  about  the  same  time  and  place  is  inadmissible  but 
if  it  tends  to  directly  connect  the  defendant  with  the  burning 
alleged  in  the  Information,  to  establish  Intent,  or  to  show  the 
incendiary  origin  of  the  fire,  it  may  be  received.    lb. 

43.   :   :    :    :   :   :    This  Case. 

Where  the  evidence  shows  that  the  defendant,  on  trial  for 
arson,  was  present  at  three  fires  which  broke  out  at  night  be- 
tween 11:45  and  1  o'clock;  that  shortly  before  the  first,  and 
again  before  the  last,  he  borrowed  matches  at  restaurants  near 
by;  and  that  he  was  seen  running  along  the  street  looking 
backward  just  before  the  first  was  discovered,  it  is  held  that 
there  was  sufficient  proof  of  the  corpus  delicti  to  support  the 
defendant's  confession  made  out  of  court  and,  iptrlth  the  con- 
fession, to  sustain  his  conviction  on  a  charge  of  setting  the 
third  fire.    lb. 

44.  Motive:  Absence  of:  Instructions.  Absence  of  apparent  mo- 
tive for  a  crime  does  not  authorize  an  acquittal  and  does  not 
call  for  an  instruction  on  that  subject    lb. 

45.  Instructions:  Extrajudicial  Statements:  Confession.  Al- 
though it  would  have  been  proper  for  the  court  in  a  criminal 
trial  to  give  a  cautionary  instruction  concerning  an  alleged 
confession  of  the  defendant,  still  the  failure  to  give  it  was  not 
error,  where  the  court's  attention  was  not  called  to  the  point 
either  at  the  trial  or  In  the  motion  for  a  new  trial,  and  a  proper 
instruction  was  given  concerning  statements  or  admissions  made 
out  of  court.    lb. 
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46.  : : :  Corpus  Delicti.  The  fact  that  an  in- 
struction in  a  criminal  trial  says  that  any  statement  of  the  de- 
fendant against  himself  is  presumed  to  be  true  does  not  render 
it  erroneous  where  his  extrajudicial  confession  is  supported  by 
other  evidence  to  prove  the  corpus  delicti.    State  v.  Cox,  408. 

47.  Preliminary  Examination:  Refueai  to  Grant:  Motion:  Appeal. 
In  the  absence  of  a  proper  motion  calling  the  court's  attention 
to  the  matter,  a  case  will  not  be  reversed  for  refusal  to  grant 
a  preliminary  examination  upon  an  amended  information.    lb. 

48.  Instructions:  Guilt  to  be  *'8hown"  Beyond  Reasonable  Doubt. 
An  instruction  in  a  criminal  trial  Is  not  rendered  erroneous 
by  the  fact  that  it  said  the  defendant  was  presumed  to  be  in- 
nocent until  his  guilt  was  "shown"  (instead  of  **proved")  be- 
yond a  reasonable  doubt.    lb. 

49.  Indictment:  Conclusion:  Murder:  Stating  Name  of  Person 
Killed:  Common  Law.  The  common-law  rules  governing  the 
proper  form  for  closing  an  indictment  for  murder  apply  in 
Missouri,  and  therefore  the  name  of  the  person  alleged  to 
have  been  killed  must  be  stated  in  the  conclusion  of  the  in- 
dictment.    State  V.  Cline,  416. 

50.   :  : : :  :  Information.    The  rulea 

of  the  common  law  concerning  indictments  for  murder  are  also 
applicable  to  informations  charging  murder.    lb. 

51.  :  :  :  :  :  :  Cause  Re- 
versed and  Remanded.  A  Judgment  of  conviction  for  murder^ 
under  an  information  that  failed  to  state  in  its  conclusion  the 
name  of  the  person  killed,  will  be  reversed  and  the  cause  re- 
manded. The  Statute  of  Jeofails  (Sec.  5115,  R.  S.  1909)  does 
not  cure  the  error.    lb. 

52.  Dying  Declaration:  Admissibility:  Sense  of  Impending 
Death:  Expressed  Two  Days  Before  Death.  Where  deceased 
soon  after  he  was  shot  was  examined  by  a  physician  and  told 
by  him  that  the  wounds  were  fatal  and  he  was  bound  to  die^ 
whereupon  he  said  he  knew  it  and  began  to  tell  his  friends  good- 
bye, and  asked  his  father-in-law  who  stood  by  if  he  would  take 
care  of  his  wife  and  children,  his  dying  declaration  detailing 
the  facts  of  the.  difficulty  thereafter  made  was  admissible  in 
evidence,  though  he  did  not  die  for  two  days  later.  The  ad- 
missibility of  the  declaration  is  dependent  upon  the  declarant's 
belief  of  his  impending  diasolution  at  the  time  it  is  made,  and 
not  on  the  length  of  time  which  intervenes  between  its  making 
and  his  death.    State  v.  Lewis,  420. 

53.   :   :   :    Repeated  to   Each   Witness.     If    the 

facts  show  that  declarations  of  declarant  were  made  in  a  con- 
sciousness of  the  near  approach  of  death,  It  will  be  presumed 
that  this  state  of  mind  continued  until  the  contrary  appears. 
Where  the  facts  show  that  deceased  at  the  time  he  made  certain 
declarations  to  a  physician  and  other  witnesses  was  possessed 
of  the  belief  that  he  was  going  to  die,  statements  made  by  him 
a  few  minutes  after  they  had  withdrawn  from  his  presence,  to 
another  witness  to  whom  he  did  not  express  his  belief  that  his 
death  was  or  was  not  impending,  are  admissible  as  dying  decla- 
rations, if  otberwise  competent.    lb. 
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54.   :    Competency:    Detailing     Facte.      The     testimony     of 

witnesses  wlio  undertook  to  detail  the  things  stated  by  declarant 
at  a  time  when  he  believed  his  death  to  be  impending,  which  is 
confined  to  matters  and  facts  occurring  at  the  time  of  the  shoot- 
ing and  consisted  of  a  continuous  and  connected  statement 
of  relevant  facts,  and  in  which  are  not  included  mere  conclu- 
sions of  declarant  and  which  does  not  consist  of  a  discon- 
nected patchwork  of  relevant  and  irrelevant  matters,  is  both 
competent  and  relevant.    lb. 

^5.  General  Objection:  To  Exclusion  of  Testimony.  A  gen- 
eral objection  to  the  court's  ruling  in  excluding  parts  of  the  tes- 
timony of  defendant's  witnesses,  consisting  simply  of  "I  object," 
no  other  reason  being  assigned  at  the  time  in  opposition  to  the 
court's  ruling,  is  no  such  definite  and  specific  objection  as 
authorizes  a  consideration  of  the  ruling  on  appeal,  even  if 
erroneous.    lb. 

^6.  Instructions:  Murder  in  First  Degree.  Where  defendant  was 
convicted  of  murder  in  the  second  degree,  he  cannot  com- 
plain of  a  given  instruction  on  murder  in  the  first  degree, 
whether  correct  or  incorrect.    lb. 

57.    :  :   Submitting  Lesser  Offense.     Where  defendant 

was  prosecuted  for  murder  in  the  first  degree  and  there  was 
evidence  tending  to  show  murder  in  the  second  degree,  he  will 
not  be  heard  to  complain  that  the  court  gave  an  instruction 
authorizing  a  conviction  of  the  lesser  offense.    lb. 

58.   :    Murder  in   Second    Degree:    No   Deliberation.     Where 

deceased  struck  defendant  Just  a  few  minutes  before  the  latter 
shot  him,  and  deceased  grappled  with  defendant  Just  as  the  latter 
shot  him,  there  was  absent  that  deliberation  necessary  to  con- 
stitute murder  in  the  first  degree,  but  sufficient  evidence  to 
authorize  an  instruction  on  murder  in  the  second  degree.    lb. 

59.   :    Refusing    Defendant's:    Comment  on    Evidence.     It  is 

not  error  to  refuse  instructions  asked  by  defendant,  if  they 
comment  on  the  evidence  (singling  out  certain  facts  and  direct- 
ing the  Jury  to  consider  them  and  not  embracing  other  essential 
facts  necessary  for  a  proper  consideration  of  the  case)  and 
if  the  instructions  given  cover  every  phase  of  the  case  under 
the  evidence  and  are  correct  expressions  of  the  law.    lb. 

60.  Argument  to  Jury:  Comment  on  Defendant's  Failure  to  Deny 
Hurtful  Statements  Imputed  to  Him  by  Witnesses.  It  is  not 
error  for  the  State's  counsel  to  comment  upon  the  fact  that  de- 
fendant while  testifying  had  not  denied  certain  damaging  state- 
ments imputed  to  him  by  other  witnesses.  [Following  State 
V.  Larkin,  250  Mo.  218.]     lb. 

'61.  Refused  Instructions:  Objected  to  by  Defendant:  Attorneys. 
A  defendant  in  a  criminal  trial  cannot  take  advantage  of  the 
court's  failure  to  give  instructions  to  which  his  counsel  ob- 
jected, and  this  is  true  despite  the  facts  that  counsel  after  he 
objected  said,  "If  you  don't  instruct  on  all  the  law,  I  will  take 
advantage  of  it,"  and  that  another  of  his  counsel,  who  was  not 
present  at  the  time,  afterward  tried  to  disclaim  his  colleague's 
action.     State  v.  Coleman,  435. 

<62.  New  Trial:  Discretion  of  Court:  Misconduct  of  Jurors: 
Presumptions.    The  law  presumes  that  Jurors  have  obeyed  their 
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oaths;  and  accordingly  the  trial  court  did  not  abuse  its  discre- 
tion by  refusing  a  new  trial,  although  an  affidavit  was  filed 
stating  that  the  Jurors  in  their  deliberations  had  been  guilty 
of  misconduct,  especially  when  the  affiant  stated  when  ques- 
tioned by  the  State  that  he  obtained  his  information  by  listen- 
ing at  the  door  to  the  Jury  room.    State  v.  Coleman,  485. 

63.  Statements  Made  at  Coroner's  Inquest:  Irrelevant  Objec- 
tion: Rule  as  to  General  Objection  Applied.  The  rule 
that  a  general  objection  to  proftered  testimony  will  not  authorize 
Its  consideration  on  appeal  should  be  applied  with  equal  force 
to  an  irrelevant  objection.  An  objecticm  that  witnesses  should 
not  be  permitted  to  testify  to  the  statements  made  by  defend- 
ant at  the  coroner's  inquest,  for  that  his  statements  had  not 
been  reduced  to  writing  as  required  by  the  statute,  was  an 
irrelevant  objection,  since  the  question  for  decision  was  not  as 
to  the  irregiQarity  of  the  inquest,  but  as  to  the  admissibility 
of  testimony  as  to  defendant's  statements,  and  therefore  the 
objection  was  the  same  as  no  objection.    State  v.  Miller,  441. 

64.  :   Voluntary.     A    statement  made  by  defendant  at  the 

coroner's  inquest,  if  voluntarily  made,  is  admissible  in  evidence 
at  his  trial;  and  where,  before  testifying  at  the  inquest,  he  was 
informed  by  the  prosecuting  attorney  that  any  statements 
made  by  him  In  his  examination  could  be  used  against  him  on 
his  trial  and  that  he  was  not  required  to  incriminate  himself, 
his  statements  then  made  were  voluntary  in  a  legal  sense  and 
are  admissible  in  evidence.    lb. 

65.  Murder:  CIrcunfistantlal  Evidence.  There  is  no  hard-and- 
fast  rule  upon  which  to  base  a  conclusion  In  cases  dependent 
for  their  facts  on  circumstantial  evidence,  except  there  must 
not  be  a  total  failure  of  evidence  showing  guilt,  nor  such  a 
chain  of  weak  and  disconnected  circumstances  as  to  Justify  an 
inference  that  the  verdict  is  the  result  of  passion,  prejudice  or 
partiality;  but  even  in  a  murder  case,  where  the  evidence  is 
circumstantial,  if  It  is  sufficient  to  meet  each  element  of  the 
rule,  namely,  that  the  circumstances  proved  must  be  con- 
sistent with  each  other  and  with  the  hypothesis  that  the  accused 
is  guilty,  and  so  inconsistent  with  every  presumption  of  inno- 
cence as  to  exclude  every  conclusion  except  that  of  guilt,  and  if 
such  substantial  facts  have  been  shown  as  authorize  a  con- 
clusion of  guilt,  the  Supreme  Court  on  appeal  will  not  interfere, 
whether  the  defense  be  alibi  or  insufficiency  of  the  evidence.  lb. 

DAMAGES. 

1.  Public  Road:  Record  of  County  Court:  Commissioners  to  Assess 
Damages:  No  Showing  They  are  Not  of  Kin  to  Landowners, 
or  That  They  were  Sworn:  Jurisdiction.  The  facts  that  the 
record  of  the  county  court  in  a  proceeding  to  establish  a  road 
failed  to  state  that  the  commissioners  to  assess  damages  were 
not  of  kin  to  any  of  the  parties  asking  damages,  and  that  their 
report  failed  to  show  they  were  sworn  before  viewing  the 
premises,  do  not  deprive  the  circuit  court  of  Jurisdiction  on 
an  appeal  from  an  award  of  damages  in  the  county  court  Rip- 
key  V.  Binns,  505. 

2.  :    Assessing    Damages:     Special    Benefits.     Where    the 

appellant  and  three  others,  a  part  of  whose  land  a  proposed  road 
will  take,  will  by  its  establishment  be  given  their  only  outlet 
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to  a  public  road,  the  other  landowners  affected  having  con- 
nection already  with  a  public  road,  such  outlet  is  a  special 
benefit  to  the  appellant's  land  and  can  be  set  off  against  his 
damages,  despite  the  fact  that  the  three  others  mentioned  will 
also  be  given  an  outlet.    lb. 

3.  False  imprisonment:  Attachment  of  Witness:  Liability  of  Pri- 
vate Persons:  Mistal^e  in  Notice:  Punitive  Damages.  It  is  the 
general  rule  that  it  is  incumbent  upon  private  persons  (such 
as  a  party  to  a  suit  and  his  attorney),  voluntarily  causing  the 
enforcement  of  a  writ  of  attachment  for  a  witness,  to  find  a 
record  that  will  support  the  process;  and  where  they  induce  the 
issuance  and  service  of  such  writ,  an  action  for  false  imprison- 
ment will  lie  if  the  writ  is  issued  without  jurisdiction — if,  for 
Instance,  they  induce  the  Justice  to  issue  and  the  constable  to 
serve  a  writ  of  attachment  for  a  witness  who  has  not  been 
served  with  notice  to  appear  at  the  taking  of  the  deposition.  As 
to  such  private  persons  and  a  right  of  action  against  them  it 
matters  not  that  the  copy  of  the  notice  served  upon  the  witness, 
by  unintentional  mistake  of  the  Justice,  called  for  attendance 
upon  a  past  date,  though  a  belief  by  them  that  due  notice  had 
been  given  is  of  much  importance  on  the  question  of  punitive 
damages.    Tiede  v.  Fuhr,  622. 

4.   : : :  Mitigation.    Courteous  treatment  by  the 

officer  making  the  arrest  cannot  defeat  an  action  for  false  im- 
prisonment against  a  private  person  who  induced  the  Justice  to 
Issue  and  the  constable  to  serve  the  writ  of  attachment,  nor 
can  the  fact  that  the  witness  and  her  attorney  knew  the  notice 
to  attend  the  taking  of  the  deposition  contained  a  mistake  which 
made  it  void  and  did  not  at  an  opportune  time  reveal  that 
fact  to  the  defendant's  attorney,  though  such  facts  ought  to 
reduce  the  recoverable  damages.    lb. 

DEAD  BODY,  IDENTIFICATION.    See  Evidence,  1. 

DEADLY  WEAPON. 

1.  Shown  by  Result.  A  rock  may  be  shown  to  be  a  deadly  weapon 
by  proof  that  the  defendant  threw  it  at  deceased,  that  it  struck 
him  on  the  back,  of  his  head  and  that  the  stroke  broke  his 
neck  and  caused  a  hemorrhage  which  produced  death;  and 
such  proof  authorized  the  giving  of  an  instruction  for  murder 
in  the  second  degree  without  further  proof  of  the  character 
or  dimensions  of  the  rock.  A  deadly  weapon  is  one  by  which 
death  would  likely  be  produced  when  used  in  the  manner 
stated.    State  v.  Miller,  395.     , 


2.  :    Charged   In   Information.     Where  the  fatal  character 

of  the  wound  infilcted  by  the  rock  is  shown,  it  is  unnecessary 
that  the  information  use  the  words  "with  a  deadly  weapon;" 
and  if  used,  they  may  be  considered  as  surplusage,  and  direct 
proof  of  the  nature  of  the  weapon  dispensed  with.    lb. 

DEDICATION  OP  STREET.    See  Citiea. 
DEFAULTING  DEFENDANT.    See  Judgments,  8  and  9. 
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1.  "Illegally"  and  "Unlawfully:"  Synonymous  Term*.  The  words 
"illegally"  and  "unlawfully"  are  sjmonymous,  and  they  are 
frequently  used  interchangeably  to  express  the  same  idea.  Dam- 
eron  v.  Hamilton,  103. 

2.  Seduce.  To  seduce  means  to  induce  to  surrender  chastity. 
Chastity  must  exist  before  it  can  be  surrendered  or  destroyed. 
There  may  be  a  pollution  of  the  mind  without  seduction,  but 
under  the  statute  (Sec.  4478,  R.  S.  1909)  there  can  be  no  se- 
duction without  illegal  sexual  intercourse.  State  v.  Howard, 
386. 

3.  Charity.  A  charity  is  a  gift,  to  be  applied  consistently  with 
existing  laws,  for  the  benefit  of  an  indefinite  number  of  per- 
sons, either  by  briuging  their  hearts  under  the  influence  of 
education  or  religion,  by  relieving  their  bodies  from  disease, 
suffering  or  constraint,  by  assisting  them  to  establish  them- 
selves for  life,  or  by  erecting  public  buildings  or  works  or 
otherwise  lessening  the  burdens  of  government;  and  it  is 
immaterial  whether  the  purpose  is  called  charitable  in  the 
gift  itself,  if  it  is  so  described  as  to  show  that  it  is  charitable 
in  its  nature.  In  its  legal  sense  it  comprises  four  principal 
divisions:  Trusts  for  the  relief  of  poverty;  trusts  for  the  ad- 
vancement of  education;  trusts  for  the  advancement  of  re- 
ligion; and  trusts  for  other  purposes  beneficial  to  the  commu- 
nity, not  falling  under  any  of  the  preceding  heads.  Catron 
V.  Collegiate  Institute,  713. 

DEPOSITIONS. 

1.  Attachment  of  Witness.  Whatever  power  a  justice  of  the  peace 
possesses  to  command  by  subpoena  and  compel  by  attachment 
the  attendance  of  witnesses  before  him  at  the  taking  of  depo- 
sitions, is  statute ry.     Tiede  v.  Fuhr,  622. 

2.   :    Notice.      In   the   absence   of   waiver   and   agreement 

of  the  parties,  the  statutory  notice  to  take  a  deposition  is 
an  essential  prerequisite  to  the  vesting  in  the  justice  of  the 
peace  of  authority  to  take  the  deposition  at  all,  and  without 
such  notice  he  has  no  power  to  subpoena  and  attach  witnesses 
whose  depositions  are  desired.     lb. 

3.   :    :    Service:    For    Past    Date.      The  service     of 

a  copy  of  a  notice  to  take  a  deposition  on  a  date  that  is 
past,  is  void  and  no  notice  at  all,  although  the  original  upon 
which  the  officer  who  serves  the  copy  makes  his  return  calls 
for  a  future  date.  The  return  of  the  constable  is  at  most  but 
prima-facie,  and  the  rule  applicable  to  a  sheriff's  return  upon 
summons  cannot  be  invoked.  •  lb. 

DOWER. 

1.  Homestead:  Set  Out  by  Commissioners:  Greater  Than  Widow's 
Dower  Interest:  Remarriage  of  Widow:  Dower  not  Extin- 
guished. The  Homestead  Act  of  1866  (G.  S.  1865,  p.  449)  pro- 
vided that  a  widow  should  take  the  same  estate  in  the  home- 
stead as  that  of  which  her  husband  died  seized,  and  directed 
that  the  commissioners  appointed  to  set  out  such,  homestead 
should  also  set  out  her  dower,  first  setting  off  the  homestead 
and  then  her  dower,  the  latter  to  be  diminished  by  the  amount 
of  the  widow's  interest  in  the  homestead,  and  no  dower  to  be 
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assigned  if  her  homestead  interest  should  equal  or  exceed  one- 
third  of  all  the  realty.  The  law  of  1875  reduced  her  homestead 
interest  to  a  life  estate,  and  provided  that  after  deducting 
from  its  value  the  value  of  the  estates  of  minor  children,  the 
balance  was  to  be  charged  against  her  dower,  which  was  fixed 
at  a  one-third  interest  in  all  the  deceased's  lands.  The  Act  of 
1895  made  the  widow's  homestead  interest  terminable  upon  her 
remarriage.  Held,  that  a  widow  whose  husband  died  in  1901, 
and  whose  homestead,  exceeding  her  dower  interest,  was  set  out 
to  her  in  partition,  was  entitled  upon  her  remarriage  to  have 
her  dower,  of  one-Uiird  in  value  of  all  the  lands  of  which  her 
first  husband  died  seized,  assigned  and  admeasured  to  her  out 
of  the  homestead  tract.    Jordan  v.  Rudluft,  129. 

2.  Limitation:  Disability  of  Coverture:  Not  Part  of  General 
Statute.  The  dower  statute  of  limitations  is  not  a  part 
of  the  general  law  applicable  to  the  limitations  of  actions 
concerning  real  estate,  and  ccmnot  be  construed  as  in  pari 
materia  with  it,  but  stands  alone,  and  as  it  makes  no  exception 
of  coverture  as  an  excuse  for  delay  in  asserting  dower  such 
disability  will  not  be  read  into  it.  So  that  where  the  widow 
married  again,  the  time  within  which  she  is  barred  to  assert 
dower  in  her  deceased  husband's  land  must  be  determined  by 
Sec.  391,  R.  S.  1909,  and  cannot  be  lengthened  out  by  provisions 
concerning  the  disability  of  coverture  found  in  the  general 
limitation  law.    Inv.  Co.  v.  Curry,  483. 

3.  :  Ten  Years:  Coverture.  An  action  for  the  ad- 
measurement of  dower  is  barred  in  ten  years  after  the  hus- 
band's death;  and  the  fact  that  soon  after  the  husband's 
death  his  widow  married  again  and  has  since  been  under 
coverture,  did  not  operate  to  lengthen  the  limitation.  Such  is 
the  meaning  of  Sec.  391,  R.  S.  1909,  and  the  courts  cannot 
read  into  it  any  exception  it  does  not  contain.  Her  coverture 
(brought  about  by  a  remarriage)  has  not  barred  her  since 
1889  to  maintain  an  action  to  hav^  her  dower  admeasured — 
the  same  year  in  which  said  statute,  in  its  present  form,  was 
enacted.    lb. 


4.  :  :  Retrospective  Statute.  The  General  As- 
sembly has  power  to  shorten  a  limitation,  provided  a 
reasonable  time  is  given  within  which  parties  aftected  by  it  may 
maintain  their  actions  to  assert  an  existing  right  The  fact 
that  the  husband  died  and  his  widow  remarried  prior  to  the 
enactment  in  1889  of  Sec.  391,  R.  S.  1889,  declaring  that  suits 
for  the  admeasurement  of  dower  must  be  brought  within  ten 
years  after  the  husband's  death,  will  not  prevent  the  applica- 
tion of  that  statute  to  her  suit  for  dower  in  her  deceased 
husband's  real  estate,  especially  where  it  was  not  begun  for 
more  than  ten  years  after  the  statute  was  enacted.    lb. 

5.  Tenancy  in  Common.  If  the  heirs  of  the  deceased  husband 
exclusively  occupy  land  in  which  his  widow  is  entitled  to  dower 
and  refuse  to  attorn  to  her  any  rents,  then  their  possession 
becomes  adverse  to  her  and  she  cannot  be  considered  a  tenant 
in  common  with  them.    lb. 

6.  The  Word  Recovery:  Adverse  Possession.  The  word  "re- 
covery" used  in  Sec.  391,  R.  S.  1909,  beginning,  "All    actions 
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for  the  recovery  of  dower  In  real  estate/'  does  not  mean  an  action 
to  regain  possession  of  real  estate  which  has  already  been 
assigned  or  admeasured  to  the  widow  as  dower;  it  means  that 
if  she  wishes  to  assert  dower,  she  must  within  ten  years  after 
the  death  of  her  husband  bring  her  action  in  court  for  the 
admeasurement  of  dower,  whether  or  not  the  real  estate  be  In 
adverse  possession.     Inv.  Co.  v.  Curry,  483. 

7.  Repeal  of  Exceptions:  Mansion  House:  Acquiescence  of 
Heirs.  The  fact  that  in  the  statute  (Sec.  391,  R.  S.  1909) 
as  originally  enacted  in  1887  there  were  saving  clauses  in  favor 
of  a  widow  if  she  was  in  possession  of  the  mansion  or  under 
legal  disability,  and  that  these  several  clauses  were  omitted  from 
the  revised  bill  of  1889,  strongly  indicates  a  legislative  purpose 
that  there  should  be  no  exception  at  all  to  the  requirement  that 
an  action  for  dower  must  be  brought  within  ten  years  after 
the  husband's  death;  but  whether  it  would  be  within  the  con- 
stitutional power  of  the  General  Assembly  to  penalize  a  widow 
by  barring  her  dower  in  land  already  in  her  possession  because 
•she  fails  to  bring  suit  therefor  within  ten  years  after  her  hus- 
band's death,  or  whether  the  heirs  would  be  estopped  from 
setting  up  such  failure  as  a  bar  after  they  had  acquiesced  In 
her  exclusive  possession,  are  questions  not  decided  in  this  case,^ 
where  the  widow  was  at  no  time  in  possession  and  knew  from 
the  time  of  the  final  settlement  in  1891  that  her  husband's 
heirs  were  in  possession  and  asserting  exclusive  ownership,  and 
brought  no  action  until  1910.    lb. 

8.  Widow's  Personai  Estate:  Child's  Share:  In  Spite  of  WilL 
A  devise  of  real  estate  by  a  husband  to  his  widow  does  not 
preclude  her  from  claiming  her  share  in  his  personal  estate 
equal  to  a  child's  part  given  her  absolutely  by  section  349,  Re- 
vised Statutes  1909;  and  no  election  to  take  under  the  will, 
nor  any  renunciation  thereof,  by  her,  is  necessary  to  authorize 
her  to  claim  that  share  under  that  statute.  Where  the  law 
gives  a  widow  absolutely  a  certain  share  in  her  husband's 
estate  at  his  death,  he  cannot  deprive  her  of  it  by  will,  and 
if  in  such  case  the  law  does  not  say  that  she  must  within  a 
certain  time  make  a  formal  renouncement  of  the  will,  she  need 
not  do  so,  but  may  simply  ignore  the  will,  and  claim  what  the 
law  gives  her.  [Following  Egger  v.  Egger,  225  Mo.  1.  c.  141.] 
Orchard  v.  Store  Co.,  554. 

9.   :  Share  in  Leasehold:  Ejectment.    "Where  testator  by  his 

will  devised  his  real  and  personal  estate  to  his  widow  and  two 
children  in  equal  proportions,  a  leasehold  for  twenty  years  held 
by  him,  being  personal  property,  passed,  upon  his  death  and  a 
settlement  of  his  estate  undisposed  of,  to  his  said  widow  and 
children,  as  distributees,  and  a  conveyance  of  said  leasehold 
by  the  widow  to  plaintiff  conveyed  to  said  assignee  the  title 
of  one  of  the  three  joint  owners.  [Following  Orchard  v.  Store 
Co.,  225  Mo.  414.]     lb. 

DYING  DECLARATIONS. 

1.  Admissibility:  Sense  of  impending  Death:  Expressed  Two  Days 
Before  Death.  Where  deceased  soon  after  he  was  shot  was 
examined  by  a  physician  and  told  by  him  that  the  wounds  were 
fatal  and  he  was  bound  to  die,  whereupon  he  said  he  knew  it 
and  began  to  tell  his  friends  good-bye,  and  asked  his  father-in- 
law  who  stood  by  if  he  would  take  care  of  his  wife  and  chil- 
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dren,  his  dying  declaration  detailing  the  facts  of  the  difBcultj 
tiiereafter  made  was  admissible  in  evidence/  though  he  did  not 
die  for  two  days  later.  The  admissibility  of  the  declaration 
is  dependent  upon  the  declarant's  belief  of  his  impending  dis- 
solution at  the  time  it  is  made,  and  not  on  the  length  of  time 
which  intervenes  between  its  making  and  his  death.  State  v. 
Lewis,  420. 

2.   :  :   Repeated  to  Each  Witness.    If  the  facts  show 

that  declarations  of  declarant  were  made  in  a  consciousness  of 
the  near  approach  of  death,  it  will  be  presumed  that  this  state 
of  mind  continued  until  the  contrary  appears.  Where  the  facts 
show  that  deceased  at  the  time  he  made  certain  declarations 
to  a  physician  and  other  witnesses  was  possessed  of  the  be- 
lief that  he  was  going  to  die,  statements  made  by  him  a  few 
minutes  after  they  had  withdrawn  from  his  presence,  to  an- 
other witness  to  whom  he  did  not  express  his  belief  that  his 
death  was  or  was  not  impending,  are  admissible  as  dying  decla- 
rations, if  otherwise  competent.    lb. 

3.  Competency:  Detailing  Facts.  The  testimony  of  witnesses  who 
undertook  to  detail  the  things  stated  by  declarant  at  a  time 
when  he  believed  his  death  to  be  impending,  which  Is  confined 
to  matters  and  facts  occurring  at  the  time  of  the  shooting  and 
consisted  of  a  continuous  and  connected  statement  of  relevant 
facts,  and  in  which  are  not  included  mere  conclusions  of  declar- 
ant and  which  does  not  consist  of  a  disconnected  patchwork  of 
relevant  and  irrelevant  matters,  is  both  competent  and  rele- 
vant   lb. 

EDUCATIONAL  GIFTS.    See  Charities. 
EJECTMENT. 

1.  Street:  Limitations:  Possession  Begun  Prior  to  1866.  Adverse 
actual  possession  of  a  strip  of  ground  designated  on  a  plat  as 
a  street,  begun  by  fencing  the  same  and  constructing  a  house 
thereon  prior  to  1860,  and  continuing  ever  since  except  about 
one  year  during  the  Civil  War  beginning  with  October,  1863, 
bars  a  recovery  by  the  city.    Harrisonville  v.  Foster,  82. 

2.  Equitable  Defense:  Sec.  2535,  R.  S.  1909.  Where  to  an 
action  in  ejectment  the  defendant  pleads,  in  addition  to 
a  general  denial  and  adverse  possession,  the  equitable 
defenses  of  res  judicata  and  estoppel  in  pais;  and  asks  the  court 
to  treat  the  case  as  an  equity  suit,  the  court,  by  virtue  of  Sec. 
2535,  R.  S.  1909,  is  warranted  in  so  treating  it.  Titus  v.  Devel- 
opment Co.,  229. 


:     Motion    to    Strike    Out    Overruled:     Reply:     Waiver. 

By  filing  a  reply  after  his  motion  to  strike  out  defend- 
ant's equitable  defense  was  overruled,  the  plaintiff  waived 
his  right  to  contest  the  ruling  of  the  court  upon  appeal,  the 
equitable  defense  having  stated  good  ground  for  relief  under 
Sec.  2535,  R.  S.  1909.    lb. 


:     Unrecorded     Deed:     Innocent    Purchasers.      In    1889 

S  deeded  certain  lands  to  his  son  E.  A.,  but  the  deed  was 
never  recorded  and  was  lost  In  1892  the  land  was  sold  under  a 
tax  judgment  against  S  and  another,  and  the  deed  was  recorded, 
as  was  likewise  a  quitclaim   deed   to   E.   A.,  executed  by  the 
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grantee  in  the  sheriff's  deed.  E.  A.  and  those  claiming  under 
him  were  in  i^ossession  from  1889  onward.  In  1902,  for  an 
antecedent  debt,  T  took  a  conveyance  of  an  undivided  interest 
in  the  lands  from  0.  S.,  an  heir  of  S,  but  he  did  not  record  his 
deed  until  1909,  nor  is  there  any  evidence  that  he  even  inquired 
how  those  in  possession  of  the  land  were  holding.  Held,  that 
T  was  not  an  innocent  purchaser  for  value,  and  that  he  acquired 
no  titl^,  his  grantor  having  none  to  convey.  Titus  v.  Develop- 
ment Co.,  229. 

6.  :    :    Attorney    In    Prior   Suit:    Bound    by  Decree. 

In  1889  S  deeded  certain  land  to  his  son  E.  A.,  but  the 
deed  was  never  recorded  and  was  lost.  In  1902,  for  an  ante- 
cedent debt,  T  took  a  conveyance  of  an  undivided  interest  in 
the  land  from  O.  S.,  an  heir  of  S,  but  he  did  not  record  his  deed 
until  1909.  The  heirs  of  E.  A.  brought  suit  in  1904  to  restore 
the  lost  deed  from  S  to  E.  A.,  and  T,  as  attorney  for  his  grantor 
O.  S.,  but  without  ever  disclosing  his  own  interest,  filed  an 
answer  and  a  cross-bill  in  partition,  and  had  complete  charge 
of  the  litigation  to  final  Judgment  on  appeal,  whereby  the  deed 
was  established  and  his  grantor  divested  of  all  title.  There- 
after he  recorded  his  deed  and  brought  ejectment  Held,  that  he 
is  bound  by  the  decree  in  the  first  suit    lb. 

6.  Government  Corners:  Conflict  in  Evidence.  Original  comera 
as  established  by  the  Qovernment  surveyors,  if  they  can  be 
found,  or  if  the  places  where  they  were  orig^Uy  established 
can  be  definitely  determined,  are  c6nclusive,  without  regard  to 
whether  they  were  located  correctly  or  not  And  where  de- 
fendant undertook  to  establish  from  the  Government  field  notes, 
monuments  and  living  witnesses  the  location  of  a  comer  es- 
tablished by  the  Government  and  plaintiffs  proceeded  on  the 
theory  that  such  comer  was  lost  and  introduced  evidence 
tending  to  show  it  had  been  established  at  a  place  which  showed 
the  land  to  belong  to  them,  and  the  issue  being  which  was  the 
true  Government  corner,  and  the  evidence  as  to  both  being  sub- 
stantial, though  much  in  confiict,  a  finding  by  the  trial  court 
sitting  as  a  Jury  in  favor  of  defendant  is  conclusive  of  that 
issue  on  appeal.    Woods  v.  Johnson,  289. 

7.  Description  of  Land.  The  petition  in  ejectment  must  describe 
the  land  so  definitely  that  the  officer  who  executes  the  writ 
of  possession  will  know  to  what  land  plaintiff  is  entitled.  Col- 
lins V.  Andriano,  476. 

8.   :     Insufficiency    Cured    by    Statute    of    Jeofails.      The 

Statute  of  Jeofails  will  not  cure  a  defective  description  in 
a  petition  in  ejectment  so  lacking  in  certainty  as  not  to  describe 
comprehensively  any  land,  even  though  an  attack  on  its  suf- 
ficiency is  not  made  until  after  Judgment  for  plaintiff.    lb. 

9.  :  :  This  Case.  A  petition  in  ejectment  al- 
leging plaintiff  is  the  owner  of  "Lot  23  and  the  east  ten  feet 
of  Lot  22*'  in  a  certain  block  and  city,  and  that  "defendant 
entered  into  said  premises  and  took  possession  of  a  strip  off 
of  the  N.  50  feet  of  the  west  eighteen  Inches  of  same,"  is  too 
uncertain  to  support  a  judgment,  it  being  impossible  to  say  to 
what  the  word  "same"  refers,  or  from  which  lot  the  "same" 
is  to  be  taken,  or  the  width  of  the  strip  which  is  to  be  carved 
"off  of  the  N.  50  feet  of  the  west  eighteen  inches  of  same";  nor, 
even  though  an  attack  on  the  sufficiency  of  the  description  was 
not  made  until  after  judgment,  is  its  insufficiency  cured  by  the 
Statute  of  Jeofails.    lb. 
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10.  :  Aided  by  Abandoned  Petition.  An  abandoned  pe- 
tition is  no  longer  a  record  matter,  but  only  evidentiary, 
ordinarily  available  only  to  the  defendant  as  an  admission. 
To  be  considered  on  appeal  it  must  have  been  offered  in  evi- 
dence at  the  trial  and  preserved  in  a  bill  of  exceptions,  and 
if  there  is  no  bill  it  cannot  avail  to  aid  the  defective  descrip- 
tion in  the  amended  petition.    lb. 

11.  Widow's  Personal  Estate:  Share  in  Leasehold.  Where  testa- 
tor by  his  will  devised  his  real  and  personal  estate  to  his  widow 
and  two  children  in  equal  proportions,  a  leasehold  for  twenty 
years  held  by  him,  being  personal  property,  passed,  upon  his 
death  and  a  settlement  of  his  estate  undisposed  of,  to  his  said 
widow  and  children,  as  distributees,  and  a  conveyance  of  said 
leasehold  by  the  widow  to  plaintiff  conveyed  to  said  assignee  the 
title  of  one  of  the  three  joint  owners.  [Following  Orchard  v. 
Store  Co.,  226  Mo.  414.]    Orchard  v.  Store  Co.,  554. 

12.   :   :   Against  Lessee  of  Void   Lease.     One  cannot 

question  a  title  given  by  himself,  or  hold  possession  of  land  in 
the, face  of  his  own  deed.  So  that,  the  assignee  of  said  lessee, 
having  succeeded  to  the  one-third  interest  which  vested  in  the 
widow  at  the  close  of  the  administration,  is  entitled  to  recover 
possession  of  the  leasehold  property  in  ejectment  against  the 
same  lessor  and  the  lessee  of  a  subsequent  void  lease,  and 
neither  can  wholly  defeat  the  action  on  the  sole  ground  that 
the  two  children,  who,  with  plaintiff,  are  the  only  rightful  claim- 
ants under  the  original  lease,  are  not  made  parties;  but  the 
said  children  should  be  made  plaintiffs.    lb. 

ELECTION  BY  WIDOW  IN  PERSONAL  ESTATR 

Widow's  Personal  Estate:  Child's  Share:  In  Spite  of  Will.  A  de- 
vise of  real  estate  by  a  husband  to  his  widow  does  not  pre- 
clude her  from  claiming  her  share  in  his  personal  estate  equal 
to  a  child's  part  given  her  absolutely  by  section  349,  Revised 
Statutes  1909;  and  no  election  to  take  under  the  will,  nor  any 
renunciation  thereof,  by  her,  is  necessary  to  authorize  her  to 
claim  that  share  under  that  statute.  Where  the  law  gives  a 
widow  absolutely  a  certain  share  in  her  husband's  estate  at  his 
death,  he  cannot  deprive  her  of  it  by  will,  and  if  in  such  case 
the  law  does  not  say  that  she  must  within  a  certain  time  make 
a  formal  renouncement  of  the  will,  she  need  not  do  so,  but  may 
simply  ignore  the  will,  and  claim  what  the  law  gives  her. 
[Following  Egger  v.  Egger,  225  Mo.  1.  c.  141.1  Orchard  v.  Store 
Co.,  554. 

EMBEZZLEMENT. 

County  Collector:  CommlMlont:  illegal  Retention.  Since  Sec.  3562, 
R.  S.  1889  (the  same  as  Sec.  1925,  R.  S.  1899,  and  Sec.  4563, 
R.  S.  1909),  makes  it  a  felony  for  a  collector  of  the  revenue  to 
retain  unlawfully  any  sum  in  excess  of  his  commissions  and 
fees,  and  provides  that  his  neglect  or  refusal  to  pay  any  such 
excess  shall  be  prima-facie  evidence  of  embezzlement,  an  In- 
struction purporting  to  cover  the  whole  case,  in  an  action 
for  libel  by  writing  and  publishing  in  a  newspaper  that  the 
plaintiff  as  county  collector  had  illegally  retained  county  funds, 
to  which  action  the  defendant  pleaded  the  truth  of  his  state- 
ment, should  submit  the  issue  whether  the  plaintiff  was  prima- 
facie  guilty  of  embezzlement  or  whether  he  retained  only  so 
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much  as  he  was  lawfully  entitled  to,  and  it  was  error  to  in- 
struct that  if  he  retained  more  than  his  due,  such  retention 
was  an  illegal  though  not  a  criminal  act»  and  that  if  the  jury 
found  that  the  defendant  in  his  published  statement  did  not 
so  use  the  word  "illegally"  as  to  impute  a  crime  to  the  plaintiff 
the  defendant  should  have  the  verdict  Dameron  v.  Hamilton, 
103. 

EMINENT  DOMAIN.    See  Roads  and  Highways. 

EQUITY. 

Ejectment:  Equitable  Defense:  Sec.  2535,  R.  8.  1909.  Where  to  an 
action  in  ejectment  the  defendant  pleads,  in  addition  to  a  gen- 
eral denial  and  adverse  possession,  the  equitable  defenses  of 
res  judicata  and  estoppel  in  pais,  and  asks  the  court  to  treat 
the  case  as  an  equity  suit,  the  court,  by  virtue  of  Sec.  2535,  R.  S. 
1909,  is  warranted  in  so  treating  it.  Titus  v.  Development  Co., 
229. 

ERROR  OP  COURT  OP  APPEALS.    See  Certiorari. 
ESTOPPEL. 

1.  Tax  Suit:  Notice  By  Pubiication:  To  Defendant  By  initials 
Only:  Deeds  to  Other  Lands  by  Initials.  A  defendant  in  a  suit 
for  taxes  may  be  estopped  to  complain  that  the  order  of  pub- 
lication was  not  directed  to  her  by  her  full  Christian  name,  but 
by  her  initials  only,  where  the  particular  land  in  suit  was 
deeded  to  her  by  her  initials  only.  But  where  she  is  sued  by 
her  initials  only  she  is  not  estopped  to  dispute  the  validity  of 
the  tax  judgment  and  sale,  by  the  fact  that  other  lands  were 
deeded  to  her  by  her  initials  only.  Where  the  particular  land 
involved  in  the  tax  suit  was  conveyed  to  Martha  E.  Stevenson, 
she  is  not  estopped  to  dispute  the  sufficiency  of  an  order  of 
publication  directed  to  M.  E.  Stevenson,  or  to  contend  that  such 
publication  conferred  no  jurisdiction  on  the  court,  by  the  fact 
that  the  records  show  that  other  lands  in  the  county  were 
deeded  to  her  in  the  name  of  M.  E.  Stevenson.  Stevenson  v. 
Brown,  182. 

2.  Swamp  Lands:  Ringer  l>atents:  County  Warrants  as  Consider- 
ation. The  various  decisions  of  this  court  holding  the  Eltzroth 
patents  of  certain  swamp  and  overflowed  lands  in  Stoddard 
county  to  be  valid  and  to  have  conveyed  the  legal  title  to  the 
grantee,  have  now  become  a  rule  of  property;  and  the  exe- 
cution by  the  said  Eltzroth,  special  commissioner,  of  the  patent 
of  1869  to  Lewis  M.  Ringer,  for  which  the  county  received  in 
payment  warrants  worth  to  it  their  face  value  and  equal  to 
the  consideration  expressed,  being  within  the  powers  of  the 
county,  and  the  instrument  showing  upon  its  face  that  the 
power  was  well  executed,  the  county,  by  retaining  the  consid- 
eration for  thirty  years  thereafter  and  by  failing  to  disturb 
the  status,  ratified  the  transaction,  and  is  estopped  to  question 
the  grant;  and  no  one  claiming  adversely  to  the  said  Ringer  or 
his  grantees  will  be  permitted  to  assert  any  equity  in  the  county. 
Keaton  v.  Hamilton,  564. 

3.  Street:  Common-Law  Dedication:  Acceptance  by  City.  A  plat 
made  by  commissioners  appointed  to  partition  the  lands,  so 
niade  that  the  respective  allotments  should  be  bounded  by  cer- 
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tain  streets  and  alleys  designated  thereon  as  dedicated  to  the 
.  city,  followed  by  an  exchange  of  deeds  vesting  the  allotments 
in  accordance  therewith  among  the  coparceners  in  severalty, 
though  not  acknowledged,  if  recorded,  constitutes  a  common 
law  or  non-statutory  dedication,  and  is  just  as  efficacious  as  a 
statutory  dedication  would  be,  if  accepted  by  the  city  in  any  of 
the  ways  recognized  by  the  law,  or  if  the  owners  of  the  allot- 
ments by  any  acts  having  that  eftect  have  estopped  them- 
selves to  question  the  validity  of  the  dedication.  Hatton  v.  St 
Louis,  634. 


4.  :  Conveyances  According   to   Plat.     The  execution  and 

exchange  of  deeds  among  the  coparceners  conveying  the  allot- 
ments to  them  in  severalty,  in  accordance  with  the  plat  of 
the  commissioners  in  partition,  designating  certain  streets  and 
alleys  and  reserving  them  to  public  use,  immediately  upon  the 
filing  of  such  unacknowledged  plat,  vest  the  easement  in  the 
streets  and  alleys  in  the  city,  and  estop  the  coparceners  from 
questioning  the  efficacy  of  the  dedication.    lb. 

EVIDENCE. 

1.  Identity  of  Dead  Body:  Rings.  When  the  front  doors  of  the 
lodging  house  were  broken  open  the  unrecognizable  dead  body 
of  a  woman,  entirely  naked  and  bare-footed,  was  found  on 
the  first  floor,  in  the  vicinity  of  the  fiercest  fire  in  the  building. 
Plaintiffs'  mother  regularly  lodged  there,  in  a  room  on  the 
second  floor,  opening  into  the  hall,  into  which  led  a  stairway 
from  the  first  floor.  Certain  rings  were  clasped  tightly  in  the 
woman's  hand,  which  were  identified  by  a  man,  to  whom  one  of 
them  belonged,  and  who  had  seen  them  in  the  possession  of 
plaintiff's  mother  only  about  four  hours  before  the  fire.  Her 
employer  testified  he  saw  her  body  on  the  porch  after  the  fire. 
Held,  a  case  for  the  jury  on  the  question  of  identity.  Burt  v. 
Nichols,  1. 

2.  Lodging  House:  Prima-Facie  Case.  Proof  that  deceased 
had  been  rooming  at  the  house  for  six  months  prior  to  the  fire, 
that  eighteen  or  nineteen  persons  lodged  there  and  that  it  was 
usually  full,  made  out  a  prima-facie  case  that  the  house  was 
being  used  as  a  lodging  house  and  that  the  landlord  knew  of 
that  use.    lb. 


:  :  Ownership.     It  being  admitted  or  shown  in 

evidence  that  defendant  was  the  owner  of  the  house  at  the 
time  of  the  fire,  the  burden  did  not  rest  upon  plaintiffs  there- 
after to  show  how  long  he  had  been  the  owner,  but  if  he  was 
not  liable,  because  of  sixty  tiays  of  grace  granted  by  the 
statute,  the  matter  of  establishing  that  defense  rested  on 
him.    lb. 


:   :     Proximate    Cause:    Contributory    Negligence 

as  Affirmative  Defense.  It  is  negligence  per  se  in  the  owner 
of  a  lodging  house  to  neglect  and  fail  to  comply  with  the 
statute  and  ordinances  requiring  such  buildings  to  be  equipped 
with  fire  safety  appliances;  but  this  fact  alone  does  not  in- 
evitably fix  liability;  for  defendant  may  avoid  that  by  proof 
either  of  contributory  negligence  or  of  lack  of  proximate  cause. 
But  where  contributory  negligence  is  not  shown  by  plaintiff's 
own  evidence,  it  is  an  affirmative  defense,  and  a  matter  for  the 
jury;  and  where  the  death  of  plaintiffs'  mother  in  the  fire  which 
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destroyed  the  lodging  house  In  which  she  was  asleep,  can  only 
be  logically  imputed  either  to  the  owner's  negligence  to  provide 
proper  fire  escapes,  or  to  her  own  contributory  negligence,  and 
the  facts  to  establish  her  contributory  negligence  do  not  so 
clearly  appear  from  plaintiffs'  proof  that  no  reasonable  person 
can  draw  two  inferences  therefrom,  the  court  should  not  com- 
pel a  nonsuit,  but  the  case  should  go  to  the  jury,  even  though 
the  proximate  cause  be  dark.    Burt  v.  Nichols,  1. 

5.  On  Issue  Not  Pleaded.  It  is  not  error  to  exclude  evidence 
offered  to  establish  a  contract  creating  an  interest  in  land 
where  no  such  contract  was  pleaded.    Am  v.  Am,  19. 

6.  Cotenancy:  Adverse  Possession.  The  evidence,  in  a  suit  to  as- 
certain and  determine  title  to  land,  brought  by  tenants  in  com- 
mon against  one  claiming  through  conveyances  and  encum- 
brances made  by  a  cotenant,  held  not  to  show  title  in  the  de- 
fendant by  adverse  possession.     Hart  v.  Eldred,  148. 

7.  Action  on  Promissory  Note:  Given  for  Mining  Claims:  Failure 
of  Consideration:  Appeal.  Where  the  defendants  to  a  suit  on 
a  note  proceeded  in  the  trial  court  upon  the  theory  that  failure 
of  title  to  a  part  of  the  mining  claims  for  which  the  note  was 
given  was  a  complete  defense,  and  no  evidence  was  given  as 
to  the  value  or  relative  value  of  the  land  to  which  the  defec- 
tive titles  applied,  they  cannot  upon  appeal  obtain  a  retrial  on 
the  theory  that  there  was  a  partial  failure  of  consideration. 
[See  Sec.  9999,  R.  S.  1909.]     Carter  v.  Butler,  306. 

8.  :    :    — : :    Retaining    Possession    of  the    Land. 

Purchasers  of  mining  claims,  the  title  to  a  part  of  which  proved 
defective,  cannot,  while  holding  possession  of  the  land,  defend 
against  the  payment  of  their  note  for  the  purchase  price  as 
for  failure  of  consideration.    lb. 

9.  :  :  :  Burden  of  Proof.    Since  a  promissory 

note  imports  a  consideration,  the  burden  of  proving  lack  or 
failure  thereof  rests  upon  those  resisting  Its  payment,  and 
where  the  answer  to  an  action  on  a  note  admitted  Uiat  its  con- 
sideration was  the  transfer  to  the  defendants  of  mining  prop- 
erty with  a  warranty  of  title,  the  burden  was  upon  the  de- 
fendants to  show  that  the  property  had  not  been  delivered  to 
them  or  that  they  had  been  deprived  of  some  of  it  on  account 
of  failure  of  title,  the  word  "transfer"  implying  delivery  of  pos- 
session,   lb. 

10.  :  :  :  :  Sufficient  Proof.  Even  assum- 
ing, although  the  contrary  is  true,  that  the  burden  of  proving 
a  consideration  for  a  promissory  note  rested  with  the  one 
suing  on  it,  the  testimony  of  one  of  the  defendants  to  an  action 
on  a  note  given  for  mining  property,  who  replied  to  a  question 
whether  they  had  held  the  property  ever  since  they  received 
it,  that  he  supposed  that  would  be  it,  was  sufficient  evidence 
that  possession  had  been  delivered  and  that  the  defendants  had 
not  been  deprived  of  any  part  of  the  property  through  failure 
or  defect  of  title.    lb. 

11.  Larceny:  Goslings:  Identity.  Where  no  other  necessary  mat- 
ter of  proof  is  called  in  question  except  the  identity  of  the  four 
Elmden  goslings  found  at  defendant's  house  with  those  stolen 
from  the  prosecutrix's  coop,  and  they  were  positively  Identified 
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a  week  later  by  prosecutrix  as  her  own,  and  defendant  and 
his  wife  testified  they  were  raised,  by  defendant's  wife  and 
belonged  to  her,  the  question  of  Identity,  and  consequently  of 
larceny.  Is  properly  for  the  Jury  only.    State  v.  Baker,  889. 

12.  Of  Other  Crimes.  An  exception  to  the  remark  of  the  trial 
judge,  who,  upon  an  offer  of  evidence  of  other  crimes,  stated, 
"There  will  be  no  evidence  admitted  of  other  offenses,"  that 
It  assumed  other  offenses  had  been  committed  by  defendant. 
Is  too  technically  trivial  for  serious  consideration.  State  v. 
Tatman,  357. 

13.  That  Defendant  Wat  Previously  Armed.  Testimony  that  an 
hour  before  the  shooting  for  which  defendant  Is  being  tried, 
he  was  seen  In  another  part  of  the  city  carrying  a  pistol,  and 
that  he  shot  at  a  witness  who  was  not  present  at  the  scene 
of  the  homicide,  is  proper  In  connection  with  the  proven  char- 
acter of  defendant  and  his  confederate  as  "hold-up  men,"  the 
unexplained  possession  by  them  of  pistols  In  violation  of  law 
shortly  before  the  shooting,  their  suspicious  conduct  and  fight 
upon  their  discovery  by  the  officer,  and  their  immediately 
subsequent  act  in  shooting  that  officer  when  he  attempted  to 
arrest  them.  It  was  not  error  to  admit  the  testimony,  but 
even  if  it  were  error  a  general  objection  to  it  precludes  its 
being  held  error.    lb. 

14.  Cross-Examination  of  Defendant:  Why  Present  in  Neighbor^ 
hood  of  Crime.  Where  defendant  has  admitted  that  he  knew 
his  co-defendant  was  a  "stick  up  or  hold-up  man"  and  that 
they  were  going  out  into  the  neighborhood  of  the  scene  where 
they  shot  a  policeman  to  "look  over  a  drug  store,"  it  is  not 
error  or  Improper  for  the  prosecuting  attorney  to  ask  him 
why  he  was  in  the  neighborhood  of  the  particular  drug  store 
where  the  policeman  discovered  them  the  night  they  shot 
him.    lb. 

16.  irrelevant  Testimony:  Non-Prejudicial.  Although  testimony 
admitted  is  Irrelevant  and  the  time  of  the  court  is  unneces- 
sarily taken  up  in  Its  introduction,  yet  if,  upon  a  reasonable 
construction,  it  is  not  prejudicial,  its  admission  will  not  con- 
stitute error.    State  v.  Sherman,  374. 

16.  Cross-Examination  of  Defendant:  Presence  in  Neighborhood  of 
Crime:  immaterial  Matter.  Where  defendent  has  testified  that 
he  and  his  codefendant  were  in  the  neighborhood  of  the  shoot- 
ing the  night  the  policeman  was  shot,  and  that  they  fied  when 
they  saw  him  coming  out  of  a  certain  drug  store,  the  State  was 
authorized  in  asking  defendant  on  cross-examination  why  he 
was  In  the  neighborhood,  and  in  eliciting  or  attempting  to  elicit 
from  him  all  the  facts  relative  to  his  presence  at  the  place 
the  homicide  was  committed  at  or  about  the  time  it  was  com- 
mitted. It  1b  not  error  to  cross-examine  a  defendant  concern- 
ing a  matter  referred  to  in  his  examination  in  chief;  and  even 
If  not  referred  to  In  his  examination  in  chief,  if  It  be  concern- 
ing a  matter  that  is  principally  immaterial,  his  cross-examina- 
tion in  regard  thereto  is  not  prejudicial.    lb. 

17.  Of  Other  Crimes:  Relevant  Matter:  intent.  In  making  proof 
against  a  defendant  in  a  criminal  case,  the  prosecution  may 
introduce  in  evidence  all  relevant  facts  and  circumstances 
which  tend  to  establish  any  of  the  constitutive  elements  of 
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the  crime  for  which  he  is  on  trial,  although  it  may  be  devel- 
oped by  such  evidence  that  he  has  committed  other  crimes; 
and  evidence  of  the  possession  by  him  of  lethal  instruments 
with  which  the  crime  was  committed  may  be  admitted  to  show 
an  intent  or  purpose  to  commit  the  crime  with  which  he  is 
charged,  although  such  evidence  may  implicate  him  in  another 
and  different  crime.    State  v.  Sherman,  374. 

18.  :  :  :  Carrying  Concealed  Weapons  at  An- 
other Time  and  Place.  Where  defendant  while  on  the  stand 
has  admitted  and  his  counsel  in  his  opening  statement  has 
said  that  defendant  "pulled  his  gun  out  of  his  pocket  and  started 
to  hand  it  to  the  police  officer"  whom  he  is  charged  with  hav- 
ing murdered,  thereby  confessing  himself  guilty  of  carrying 
concealed  weapons,  the  admission  of  the  testimony  of  certain 

.witnesses  that  defendant  and  his  co-indictee  on  the  night  of 
the  homicide  and  prior  thereto  had  pistols  in  their  possession  or 
were  carrying  concealed  weapons,  was  not  error,  even  though 
it  tended  to  prove  another  and  distinct  crime.     lb. 

19.  Murder:  Sufficiency  of  Evidence.  The  evidence  in  this  case, 
and  in  its  companion  case  of  State  v.  Tatman,  ante,  page  357, 
authorized  a  verdict  of  murder  in  the  first  degree.    lb. 

20.  Seduction:  Good  Repute:  Burden.  The  words  "of  good  repute" 
used  in  the  seduction  statute  cast  upon  the  State  the  burden 
of  proving  that  a  prosecutrix  at  the  time  of  her  seduction  pos- 
sessed a  good  reputation  for  chastity  among  those  by  whom  she 
was  known;  for  the  statute  restricts  its  protecting  influence 
to  females  "of  good  repute.''    State  v.  Howard,  386. 

21.  Dying  Declaration:  Admissibility:  Sense  of  impending  Death: 
Expressed  Two  Days  Before  Death.  Where  deceased  soon  after 
he  was  shot  was  examined  by  a  physician  and  told  by  him 
that  the  wounds  were  fatal  and  he  was  bound  to  die,  where- 
upon he  said  he  knew  it  and  began  to  tell  his  friends  good- 
bye, and  asked  his  father-in-law  who  stood  by  if  he  would  take 
care  of  his  wife  and  children,  his  dying  declaration  detailing 
the  facts  of  the  difficulty  thereafter  made  was  admissible  in 
evidence,  though  he  did  not  die  for  two  days  later.  The  ad- 
missibility of  the  declaration  is  dependent  upon  the  declarant's 
belief  of  his  impending  dissolution  at  the  time  it  is  made,  and 
not  on  the  length  of  time  which  intervenes  between  its  making 
and  his  death.    State  v.  Lewis,  420. 

22.  : : :  Repeated  to  Each  WitneM.    if  the  facts 

show  that  declarations  of  declarant  were  made  in  a  conscious- 
ness of  the  near  approach  of  death,  it  will  be  presumed  that 
this  state  of  mind  continued  until  Uie  contrary  appears.  Where 
the  facts  show  that  deceased  at  the  time  he  made  certain 
declarations  to  a  physician  and  other  witnesses  was  possessed 
of  the  belief  that  he  was  going  to  die,  statements  made  by  him 
a  few  minutes  after  they  had  withdrawn  from  his  presence,  to 
another  witness  to  whom  he  did  not  express  his  belief  that  his 
death  was  or  was  not  impending,  are  admissible  as  dying  dec- 
larations, if  otherwise  competent.    lb. 

23.  :  Competency:  Detalllna  Facts.  The  testimony  of  wit- 
nesses who  undertook  to  detail  the  things  stated  by  declarant, 
at  a  time  when  he  believed  his  death  to  be  impending,  which  is 
confined  to  matters  and  facts  occurring  at  the  time  of  the  shoot- 
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ing  and  consisted  of  a  continuous  and  connected  statement  of 
relevant  facts,  and  in  which  are  not  included  mere  conclu- 
sions of  declarant  and  which'  does  not  consist  of  a  discon- 
nected patchwork  of  relevant  and  irrelevant  matters,  is  both 
competent  and  relevant.    lb. 

24.  Statements  Made  at  Coroner's  Inquest:  Irrelevant  Objection: 
Rule  as  to  General  Objection  Applied.  The  rule  that  a  general 
objection  to  testimony  will  not  authorize  its  consideration  on 
appeal  should  be  applied  with  equal  force  to  an  irrelevant  ob- 
jection. An  objection  that  witnesses  should  not  be  permitted 
to  testify  to  the  statements  made  by  defendant  at  the  coroner's 
inquest,  because  his  statements  had  not  been  reduced  to  writ- 
ing as  required  by  the  statute,  was  an  irrelevant  objection, 
since  the  question  for  decision  was  not  as  to  the  irregularity 
of  the  inquest,  but  as  to  the  admissibility  of  testimony  as  to 
defendant's  statements,  and  therefore  the  objection  was  the 
same  as  no  objection.    State  v.  Miller,  441. 

25.  :    Voluntary.     A  statement  made  by  defendant  at  the 

coroner's  inquest,  if  voluntarily  made,  is  admissible  in  evi- 
dence at  his  trial;  and  where,  before  testifying  at  inquest, 
he  was  informed  by  the  prosecuting  attorney  that  any  state- 
ments made  by  him  in  his  examination  could  be  used  against 
him  on  his  trial  and  that  he  was  not  required  to  incriminate 
himself,  his  statements  then  made  were  voluntary  in  a  legal 
sense  and  are  admissible  in  evidence.    lb. 

26.  Murder:  Circumstantial  Evidence.  There  is  no  hard-and-fast 
rule  upon  which  to  base  a  conclusion  in  cases  dependent  for 
their  facts  on  circumstantial  evidence,  except  there  must  not 
be  a  total  failure  of  evidence  showing  guilt,  nor  such  a  chain 
of  weak  and  disconnected  circumstances  as  to  justify  an 
inference  that  the  verdict  is  the  result  of  passion,  prejudice  or 
partiality;  but  even  in  a  murder  case,  where  the  evidence  is 
circumstantial,  if  it  is  sufl9jcient  to  meet  each  element  of  the 
rule,  namely,  that  the  circumstances  proved  must  be  consistent 
with  each  other  and  with  the  hypothesis  that  the  accused  is 
guilty,  and  so  inconsistent  with  every  presumption  of  innocence 
as  to  exclude  every  conclusion  except  that  of  guilt,  and  if  such 
substantial  facts  have  been  shown  as  authorize  a  conclusion  of 
guilt,  the  Supreme  Court  on  appeal  will  not  interfere,  whether 
the  defense  be  alibi  or  Insufficiency  of  the  evidence.    lb. 

27.  Tax  Deed:  Prima-Facie  Proof  of  Regularity.  A  tax  deed  which 
on  its  face  appears  fair  and  sufficient  is  only  prima-facie  proof 
of  proper  proceedings.    Land  Co.  v.  Creason,  452. 

28.  Resulting  Trust:  Insufficient  Evidence.  Evidence  by  a  widow 
that  she  contributed  a  part  of  the  money  which  went  to  pur- 
chase the  lot  deeded  to  her  husband  in  1880,  four  years  prior 
to  their  marriage,  but  not  stating  how  much  she  contributed, 
is  wholly  insufficient  to  establish  a  resulting  trust  in  her  to  any 
interest  in  the  title.    Investment  Co.  v.  Curry,  483.  . 

29.  Deeds:  identity  of  Parties:  Shown  by  Parol.  The  identity  of 
jBk  person  named  in  a  deed  may  be  shown  by  parol  evidence. 
Land  &  Improvement  Co.  v.  Murphy,  523. 

30.  :  :  :   Suit  to    Quiet    Title.      In    a    suit    to 

quiet  title,  where  the  plaintiff  claimed  under  a  tax  deed  in  a 
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proceeding  against  Isaac  D.  Critton,  the  record  owner  under 
a  deed  from  Aarcm  Casad,  and  the  defendants  claimed  as  the 
heirs  of  Isaac  D.  Chritton  and  asserted  that  their  ancestor  was 
the  grantee  in  the  deed  mentioned  and  had  died  before  the  tax 
proceeding  was  instituted,  the  evidence  is  held  sufficient  to  sup- 
port a  finding  for  the  defendants,  on  the  ground  that  Isaac  D. 
Chritton,  ancestor,  and  Isaac  D.  Critton,  grantee,  was  one  and 
the  same  person.    Land  &  Improvement  Co.  v.  Murphy,  623. 

31.  False  Imprisonment:  Elements:  How  Shown.  To  sustain  an 
action  for  false  imprisonment,  it  is  necessary  to  prove  the  im- 
prisonment, the  arrest,  the  "constraint  of  liberty,''  as  well  as 
its  falsity;  but  this  may  be  shown  to  have  been  effected  by 
words  alone,  or  by  acts  alone,  or  by  both.  Submission  to  arrest 
in  order  to  avoid  a  demonstration  which  apparently  can  only  be 
avoided  by  submission,  Is  suffl^cient    Tiede  v.  Puhr,  622. 

32.  Dedication  of  Street:  Acts  of  Acceptance.  Omitting  from  as- 
sessment for  taxation  streets  and  alleys  designated  on  the  un- 
acknowledged but  recorded  plat;  taking  charge  of  one  of  the 
streets,  changing  its  name,  improving  it  under  ordinance  passed 
for  that  purpose,  and  causing  it  to  be  widened  by  a  condemna- 
tion proceeding;  and  including  the  streets  and  alleys  designated 
in  the  plat  in  all  the  official  maps  of  the  city's  highways,  amount 
to  an  acceptance  by  the  city  of  the  common-law  or  non-statutory 
dedication  of  such  streets  and  alleys.    Hatton  v.  St.  Louis,  634. 

33.  Street:  Facts  Showing  Recognition  by  City:  injury  to  Pedes- 
trian. Where  there  was  evidence  tending  to  show  that,  prior 
to  plaintiff's  injuries  resulting  from  a  fall  into  a  hole  or  gully 
in  the  street,  the  street  had  been  dedicated  to  the  city  and 
the  city  authorities  had  thereafter  caused  rolling  machines  to 
be  rUn  over  the  roadway  part  of  the  street  in  both  directions 
therefrom;  that  there  were  telephone  poles  on  each  side  of  the 
street,  and  an  electric  light  was  suspended  across  it;  that  the 
sidewalk  space  on  one  side  had  been  planked  over  by  the 
abutting  property-owners,  and  on  the  other  side  was  marked  a 
pathway  covered  with  cinders,  and  that  said  sidewalk  spaces 
were  used  by  the  neighboring  residents  and  the  public  gen- 
erally, though  not  improved  by  the  city;  and  that  notice  of 
the  hole  or  gully  in  the  cinder  path  had  been  given  to  the  city 
authorities  prior  to  the  accident,  and  they  had  promised  to 
mend  it,  there  was  sufficient  evidence  of  a  recognition  of  the 
the  street  by  the  city  as  a  public  highway  to  carry  to  the 
Jury  the  question  of  the  duty  of  the  city  to  repair  the  hole  or 
gully  and  to  maintain  the  path  in  a  condition  of  safety  for 
pedestrians.    Curran  v.  St.  Joseph,  656. 

EXCEPTIONS. 

Evidence  of  Otiier  Crimes.  An  exception  to  the  remark  of  the  trial 
Judge,  who,  upon  an  offer  of  evidence  of  other  crimes,  stated, 
"There  will  be  no  evidence  admitted  of  other  offenses,"  that 
it  assumed  other  offenses  had  been  committed  by  defendant, 
is  too  technically  trivial  for  serious  consideration.  State  v. 
Tatman,  357. 

EXPRESS  TRUST.    See  Trusts  and  Trustees. 
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FALSE  IMPRISONMENT. 

1.  Attachment  of  Witness:  Liability  of  Private  Persons:  MIsUke 
In  Notice:  Punitive  Damages.  It  is  the  general  rule  that  it  is 
incumbent  upon  private  persons  (such  as  a  party  to  a  suit  and 
his  attorney),  voluntarily  causing  the  enforcement  of  a  writ  of 
attachment  for  a  witness,  to  find  a  record  that  will  support  the 
process;  and  where  they  induce  the  issuance  and  service  of 
such  writ,  an  action  for  false  imprisonment  will  lie  if  the 
writ  is  issued  without  Jurisdiction — if,  for  instance,  they  induce 
the  Justice  to  issue  and  the  constable  to  serve  a  writ  of  attach- 
ment for  a  witness  who  has  not  been  served  with  notice  to 
appear  at  the  taking  of  the  deposition.  As  to  such  private  per- 
sons and  a  right  of  action  against  them  it  matters  not  that 
the  copy  of  the  notice  served  upon  the  witness,  by  unintentional 
mistake  of  the  Justice,  called  for  attendance  upon  a  past  date, 
though  a  belief  by  them  that  due  notice  had  been  given  is  of 
much  importance  on  the  question  of  punitive  damages.  Tiede 
V.  B\ihr,  622. 

2.  :  Attorney:  Good  Faith.  Trespass  lies  against  an  at- 
torney for  a  party  to  a  pending  suit,  who  sues  out  void  process 
whereby  another  is  unlawfully  imprisoned.  Nor  is  bad  faith  an 
essential  element  of  false  imprisonment  Good  faith  will  not  re- 
lieve an  attorney  from  liability  for  procuring  the  issuance  and 
service  of  process  from  an  inferior  tribunal  absolutely  without 
Jurisdiction.  [Questioning  soundness  of  apparently  contrary 
announcement  in  Fellows  v.  €k>odman,  49  Mo.  62,  and  distin- 
guishing between  good  faith  and  malicious  prosecution.]     lb. 


3.  :    Elements:    How   Shown.     To   sustain   an   action   for 

false  imprisonment,  it  is  necessary  to  prove  the  imprison- 
ment, the  arrest,  the  ''constraint  of  liberty,"  as  well  as  its 
falsity;  but  this  may  be  shown  to  have  been  effected  by  words 
alone,  or  by  acts  alone,  or  by  both.  Submission  to  arrest  in 
order  to  avoid  a  demonstration  which  apparently  can  only  be 
avoided  by  submission,  is  sufficient.    lb. 

4.  :  :  Mitigation.   Courteous  treatment  by  the  officer 

making  the  arrest  cannot  defeat  an  action  for  false  imprison- 
ment against  a  private  person  who  induced  the  Justice  to  issue 
and  the  constable  to  serve  the  writ  of  attachment,  nor  can 
the  fact  that  the  witness  and  her  attorney  knew  the  notice  to 
attend  the  taking  of  the  deposition  contained  a  mistake  which 
made  it  void  and  did  not  at  an  opportune  time  reveal  that 
fact  to  the  defendant's  attorney,  though  such  facts  ought  to 
reduce  the  recoverable  damages.    lb. 

5.  Against  Attorney's  Client.  The  evidence  in  this  case  supports 
the  inference  that  the  client  of  the  attorney  who  induced  the 
Justice  to  issue  and  the  constable  to  serve  a  writ  of  attach- 
ment for  a  witness  who  had  not  been  subpoenaed,  knew  and 
approved  of  his  attorney's  acts,  and  therefore  he  is  also  liable 
to  the  witness  in  an  action  for  false  imprisonment.    lb. 

6.  Malicious  Prosecution:  No  Abuse  of  Process.  Where  the  evi- 
dence reveals  no  abuse  of  process,  but  merely  a  detention 
without  authority  or  process,  or  upon  void  process,  an  action 
for  malicious  prosecution  cannot  be  sustained.  In  malicious 
prosecution  some  sort  of  ''prosecution"  must  appear,  which 
necessarily  implies  the  employment  of  legal  process  possessing 
at  least  a  measure  of  regularity.    lb. 
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FINDING  MISLAID  MONET.    See  Abandoned  Property. 
FIRE  ESCAPES. 

1.  Identity  of  Dead  Body:  Rings.  When  the  front  doors  of  the 
lodging  house  were  broken  open  the  unrecognizable  dead  body 
of  a  woman,  entirely  naked  and  bare-footed,  was  found  on  the 
first  floor,  in  the  vicinity  of  the  fiercest  fire  in  the  building. 
Plaintiffs'  mother  regularly  lodged  there,  in  a  room  on  the 
second  floor,  opening  Into  the  hall,  into  which  led  a  stairway 
from  the  flrst  floor.  Certain  rings  were  clasped  tightly  In  the 
woman's  hand,  which  were  Identified  by  a  man,  to  whom  one  of 
them  belonged,  and  who  had  seen  them  in  the  possession  of 
plaintiff's  mother  only  about  four  hours  before  the  fire.  Her 
employer  testified  he  saw  her  body  on  the  porch  after  the  fire. 
Held,  a.  case  for  the  Jury  on  the  question  of  identity.  Burt  v. 
Nichols,  1. 

2.  Lodging  House:  Prima-Facle  Case.  Proof  that  deceased  had 
been  rooming  at  the  house  for  six  months  prior  to  the  fire, 
that  eighteen  or  nineteen  persons  lodged  there  and  that  it  was 
usually  full,  made  out  a  prima-facie  case  that  the  house  was 
being  used  as  a  lodging  house  and  that  the  landlord  knew  of 
that  use.    lb. 


3.  :   :    Ownership.     It  being  admitted  or  shown  in 

evidence  that  defendant  was  the  owner  of  the  house  at  the 
time  of  the  fire,  the  burden  did  not  rest  upon  plaintiffs  there- 
after to  show  how  long  he  had  been  the  owner,  but  if  he  was 
not  liable,  because  of  sixty  days  of  grace  granted  by  the  stat- 
ute, the  matter  of  establishing  that  defense  rested  on  him.  lb. 

4.   :   Fire  Escape:   Waiver:   Assumed  Risks.     The  deceased 

woman  by  becoming  a  lodger  in  the  lodging  house  and  re- 
maining there  for  six  months  or  more  did  not  waive  compli- 
ance on  the  owner's  part  with  the  statute  and  ordinance  re- 
quiring fire  escapes.  Compliance  with  an  express  statute 
cannot  be  waived  by  one  whose  death  or  injury  is  due  to  an- 
other's failure  to  comply  with  its  plain  requirement.  The  duty 
of  the  owner  to  place  the  fire  escape  upon  the  lodging  house 
was  not  a  contractual  obligation,  between  deceased  and  the 
owner,  nor  between  him  and  her  landlady,  and  the  doctrine  of 
assumption  of  risks  has  no  application  to  such  a  case.    lb. 


:    Substantial   Compliance.     Wherever  the  arrangement 

of  the  halls,  porches  and  windows  cannot  be  held  out-of-hand. 
as  a  matter  of  law,  as  equivalent  facilities  for  fire  escapes, 
the  question  as  to  whether  they  constitute  a  substantial  com- 
pliance with  the  statutory  or  ordinance  requirements  for  fire 
escapes  of  named  size  and  construction,  becomes  one  for  the 
Jury,  as  it  was  in  this  case.    lb. 


:  Proximate  Cause:  Contributory  Negligence  as  Affirma- 
tive Defense.  It  is  negligence  per  se  In  the  owner  of  a  lodg- 
ing house  to  neglect  and  fail  to  comply  with  the  statute  and 
ordinances  requiring  such  buildings  to  be  equipped  with  fire 
safety  appliances;  but  this  fact  alone  does  not  inevitably  fix 
liability;  for  defendant  may  avoid  that  by  proof  either  of 
contributory  negligence  or  of  lack  of  proximate  cause.  But 
where  contributory  negligence  is  not  shown  by  plaintiff's  own 
evidence,  it  is  an  affirmative  defense,  and  a  matter  for  the 
Jury;  and  where  the  death  of  plaintiffs'  mother  in  the  fire 
which  destroyed  the  lodging  house  in  which  she  was  asleep, 
can  only  be  logically  imputed  either  to  the  owner's  negligence 
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to  provide  proper  fire  escapes,  or  to  her  own  contributory  neg- 
ligence, and  the  facts  to  establish  her  contributory  neg- 
ligence do  not  80  clearly  appear  from  plaintiffs'  proof  that  no 
reasonable  person  can  draw  two  inferences  therefrom,  the 
court  should  not  compel  a  nonsuit,  but  the  case  should  go  to 
the  Jury,  even  though  the  proximate  cause  be  dark.    lb. 

7.   :  :  Res  Ipsa  Loquitur.    Where  fire  safety-appliance 

laws  are  violated,  and  death,  unexplained  except  by  the  physical 
facts,  occurs  as  the  result  of  the  burning  of  a  lodging  house 
unequipped  with  the  required  appliances,  the  rule  of  res  ipsa 
loquitur  should  be  invoked  to  take  the  case  to  the  jury.    lb. 

FORGOTTEN  OR  LOST  MONEY.    See  Abandoned  Property. 

FORMER  ACQUITTAL. 

1.  Motion  to  Quash  Information:  Replication.  A  plea  of  autrefoia 
acquit  cannot  be  raised  by  an  ordinary  motion  to  quash  the 
information;  the  proper  procedure,  if  defendant  wishes  to  pre- 
sent the  issue  that  he  has  been  previously  acquitted  of  the 
identical  offense,  is  to  do  so  by  a  special  plea  in  bar.  Pri- 
marily a  motion  to  quash  is  directed  to  matters  of  form;  to 
raise  such  issues  as  require  for  their  proof  or  illumination 
evidence  aliunde,  pleas  in  bar,  or  pleas  in  abatement,  or  spe- 
cial pleas  in  bar,  are  used.  And  while  it  is  the  practice  for 
the  State  to  file  a  replication  to  a  special  plea  of  autrefois  acquit, 
defendant  cannot  complain  that  no  replication  to  his  motion  to 
quash  was  filed,  because  that  issue  cannot  be  raised  by  such 
motion.    State  v.  Baker,  339. 

2.  Abandoned  Infornnation.  Where  the  prosecuting  attorney  filed 
ar  duplicitous  information,  in  one  count  of  which  he  charged 
defendant  with  stealing  turkeys  from  one  woman  and  in  the 
other  with  stealing  goslings  from  another  woman  (the  prose- 
cutrix), and  before  any  plea  ot  trial  thereon  was  had,  filed 
two  separate  informations,  in  one  of  which  defendant  was 
charged  with  stealing  the  turkeys  and  in  the  other  with  stealing 
the  goslings,  and  defendant  was  tried  on  the  information  charg- 
ing him  with  stealing  the  turkeys  and  acquitted,  but  was  never 
tried  upon  the  information  having  two  counts,  nor  upon  the 
separate  information  charging  him  with  stealing  the  goslings, 
he  is  not,  upon  the  facts,  entitled  to  his  discharge  on  the  ground 
of  former  acquittal,  on  his  trial  upon  another  information 
charging  him  with  stealing  the  identical  goslings.     lb. 

FORMER  ADJUDICATION.    See  Res  Adjudicata. 

GUARANTOR.    See  Warehouseman. 

GUARDIAN. 

1.  Ad  Litem:  Written  Acceptance.  Where  the  record  shows  that 
a  guardian  ad  litem  was  appointed  for  the  minor  defendant, 
and  that  he  appeared  for  said  minor  and  filed  an  answer,  it 
will  be  held,  notwithstanding  the  record  fails  to  show  that  the 
guardian  ad  litem  filed  with  the  clerk  his  written  consent  to 
act  as  such  guardian,  that  he  did  accept  such  appointment 
Am  V.  Am,  19. 

2.  General:  Judgment  Recital.  General  guardians  appointed  by 
the  probate  courts  are  authorized  and  directed  by  statute  to 
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represent  their  wards  In  legal  proceedings  and  to  prosecute 
and  defend  for  them  in  the  several  courts  of  this  State,  and 
where  the  minor  defendant  has  a  legal  guardian  it  is  unneces- 
sary that  a  guardian  ad  litem  be  appointed;  and  where  the 
judgment  recites  that  the  minor  defendant  "appears  by  his 
general  guardian  appointed  by  the  probate  court"  of  the  proper 
county,  and  that  recital  is  not  contradicted  by  any  other  por- 
tion of  the  record*  it  is  presumed  to  be  true.    Arn  y.  Am,  19. 

GIFT  TO  CHARITY.    See  Charities. 

HEIRS  AND  DISTRIBUTEES. 

1.  Admlnittratlon:  Share  of  Widow.  In  dealing  with  the  rights  of 
the  widow  to  share  in  her  deceased  husband's  estate,  the  courts 
liberally  construe  the  statutes  in  her  favor;  and  under  them 
she  does  not  take  as  dowress»  but  as  distributee.  In  re  Estate 
of  Messersmith,  610. 


;  Widow  and  Grandchildren.  Where  the  only  claimants 
to  the  estate  are  the  widow  and  five  children  of  a  son  who 
died  prior  to  the  intestate's  death,  the  five  grandchildren  can- 
not be  counted  as  five  children  of  the  intestate,  but  they  are 
to  be  considered  as  inheriting  the  interest  that  their  father 
would  have  received  had  he  survived  the  intestate;  and  one- 
half  the  estate  should  be  distributed  to  the  widow,  and  the 
remaining  half  equally  divided  among  the  five  grandchildren. 
[Sec.  349,  R.  S.  1909.]    lb. 


3.  :  :   Per  Capita  and  Per  Stirpes.   In  a  controversy 

between  a  widow  and  intestate's  children  as  to  their  respective 
interests  in  his  estate,  they  each  take  per  capita;  but  as  be- 
tween the  widow  and  his  grandchildren,  she  takes  per  capita 
and  they  take  per  stirpes.    lb. 

HOMESTEAD. 

Set  Out  by  Commissioners:  Greater  Than  Widow's  Dower  Interest: 
Rentarrlage  of  Widow:  Dower  not  Extinguished.  The  Home- 
stead Act  of  1866  (G.  S.  1865,  p.  449)  provided  that  a  widow 
should  take  the  same  estate  in  Uie  homestead  as  that  of  which 
her  husband  died  seized,  and  directed  that  the  commissioners 
appointed  to  set  out  such  homestead  should  also  set  out  her 
dower,  first  setting  off  the  homestead  and  then  her  dower,  the 
latter  to  be  diminished  by  the  amount  of  the  widow's  interest 
in  the  homestead,  and  no  dower  to  be  assigned  if  her  home- 
stead interest  should  equal  or  exceed  one-third  of  all  the 
realty.  The  law  of  1875  reduced  her  homestead  interest  to  a 
life  estate,  and  provided  that  after  deducting  from  its  value 
the  value  of  the  estates  of  minor  children,  the  balance  was  to 
be  charged  against  her  dower,  which  was  fixed  at  a  one-third 
interest  in  all  the  deceased's  lands.  The  Act  of  1895  made  the 
widow's  homestead  interest  terminable  upon  her  remarriage. 
Held,  that  a  widow  whose  husband  died  in  1901,  and  whose 
homestead,  exceeding  her  dower  interest,  was  set  out  to  her  in 
partition,  was  entitled  upon  her  remarriage  to  have  her  dower, 
of  one-third  in  value  of  all  the  lands  of  which  her  first  husband 
died  seized,  assigned  and  admeasured  to  her  out  of  the  home- 
stead tract.    Jordan  v.  Rudluff,  129. 

HOSPITAL  PATIENT.    See  Negligence,  14  and  15. 
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HUSBAND  AND  WIFE. 

1.  Liability  of  Husband  for  Torts  of  Wife:  In  Connection  With 
Her  Separate  Property.  The  husband  is  not  liable  in  damages 
for  personal  injury  to  a  passenger  in  an  elevator  in  a  building 
owned  by  his  wife  as  her  separate  statutory  property  and  leased 
and  managed  by  her  independently  of  her  husband.  Boutell 
V.  Shellaberger,  70. 

2.   :  :   Effect  of  Married  Woman's  Acts.     By  the 

express  terms  of  the  statute  (Sec.  8309,  R.  S.  1909)  an  apart- 
ment house  owned  by  a  married  woman  in  her  own  name  is 
"under  her  sole  control"  and  in  no  way  liable  for  her  husband's 
debts;  and  another  statute  (Sec.  8304,  R.  S.  1909),  with  re- 
spect to  her  right  to  manage  her  property,  to  contract  and  be 
contracted  with,  to  sue  and  to  be  sued,  and  to  enforce  and  to 
have  enforced  against  her  property  any  Judgment  rendered 
for  or  against  her,  explicitly  says  she  shall  be  deemed  a  femme 
sole,  thereby  completely  emancipating  her,  at  least  so  far  as 
her  separate  property  is  concerned,  and  opening  new  fields  of 
endeavor  closed  to  her  at  common  law;  and  since  the  husband 
is  left  by  said  statutes  no  legal  right  to  intermeddle  with  the 
business  affairs  and  property  of  his  wife,  it  is  not  logical  to 
admit  him  to  her  new  sphere  solely  that  he  may  pay  damages  for 
torts  committed  by  her  in  the  management  of  her  property; 
and  he  is  not  liable  in  damages  for  her  torts  committed  in 
the  management  of  her  separate  property,  and  out  of  his  pres- 
ence, without  his  participation  and  not  under  his  direction. 
[Distinguishing  Nichols  v.  Nichols,  174  Mo.  407,  holding  that, 
despite  the  Married  Woman's  Acts,  the  husband  is  still  liable 
for  the  wife's  purely  personal  torts,  or  torts  aimpliciter,  as  at 
common  law;  and  Flesh  v.  Lindsay,  115  Mo.  1,  in  which  was 
held  in  judgment  the  liability  of  the  wife  for  damages  caused 
by  the  falling  in  1887  of  a  party  wall  weakened  by  the  negli- 
gence of  workmen  employed  by  the  husband  in  making  repairs 
to  a  building  erected  on  a  lot  inherited  by  the  wife  in  1877,  the 
tort  antedating  the  Married  Woman's  Act]     lb. 

3.   :  :   Act  of  1881.     The  Act  of  1881   (Sec.  6870, 

R.  S.  1889),  providing  that  **the  husband's  property,  except 
such  as  may  be  acquired  from  the  wife,  shall  be  exempt  from 
all  debts  and  liabilities  contracted  or  incurred  by  his  wife 
before  their  marriage"  is  not  opposed  to  the  conclusion  that  the 
husband  is  not  liable  for  the  torts  committed  by  the  operator 
of  an  elevator  in  a  building  on  the  separate  statutory  property 
of  the  wife,  leased  and  managed  by  her;  nor  did  its  ruenactment 
in  a  revised  biU  in  1889  bring  it  into  conflict  with  the  Married 
Woman's  Act  enacted  in  that  year,  but  merely  continued  it  as 
before  and  added  nothing  to  its  force  and  effect  [Again  dis- 
tinguishing Nicho'o  V.  Nichols,  147  Mo.  *07.]     lb. 

See,  also.  Dower. 

IDEM  SONANS. 

1.  Tax  Suit:  Name.  The  spelling  of  the  name  of  the  defendant 
with  one  *1"  or  two,  as  "Worrel,"  or  **Worrell,"  is  not  mate- 
rial.   Williams  v.  Grudier,  216. 

Recital    in   Judgnnent:    Contradicted   by   Otiier   Record 


Matter.  A  judgment  in  a  tax  suit  is  entitled  to  the  presumption 
that  its  recitals  are  correct  until  they  are  made  to  appear  to  be 
incorrect  by  other  portions  of  the  judgment  roll  of  equal  dignity, 
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and  the  return  of  the  sheriff  is  a  portion  of  the  judgment  roll, 
of  at  least  equal  dignity  to  the  judgment,  and  the  recital  in  th« 
judgment  that  the  defendant  was  duly  served  with  process  may 
be  impeached  by  the  sheriff's  return  showing  he  was  not;  and  if 
there  is  a  conflict,  the  return  is  entitled  to  precedent  credi* 
bUity.    Williams  v.  Grudier,  216. 


3.   :  :  .    Neither  by  the  eye  nor  by  the  ear  are 

"Francis  M.  Worrel"  and  "Franas  W.  Warroels"  idem  aonans; 
and  a  recital  in  the  judgment  of  due  service  of  process  on 
"Francis  M.  Worrel"  is  completely  impeached  by  the  sheriff's 
return  showing  service  upon  "Franas  W.  Warroels";  and  a 
judgment  by  default  in  the  tax  suit  against  Francis  M.  Worrel, 
based  on  a  sheriff's  return  of  service  on  "Franas  W.  War- 
roels," and  a  sale  in  pursuance  thereto,  are  both  void.    lb. 

4.  Francis:  Notice  to  Frances.  A  notice  of  sale  of  the 
land  in  a  tax  suit  reciting  a  default  judgment  against 
"Frances  M.  Worrel,"  where  the  suit  was  brought  and  the  judg- 
ment rendered  against  "Francis  M.  Worrel,"  is  bad,  and  the 
doctrine  of  idem  sonans  cannot  be  invoked  to  cure  the  mistake. 
The  two  words  "Francis"  and  *  Trances,"  are  Independent  in 
meaning,  the  one  indicating  the  masculine  gender  and  the  other 
the  feminine;  the  one  indicating  a  man  and  the  other  a  woman; 
and  a  notice  of  the  sale  of  the  land  of  a  woman  can  scarcely 
be  said  to  be  a  good  notice  of  the  sale  of  the  land  of  a  par^ 
ticular  man.    lb. 

5.  Tax  Deed:  Judgnnent  Against  Greason:  Conveyance  of  Interest 
of  Creason.  A  judgment  against  Owen  Greason  in  the  tax  suit 
will  not  support  a  sheriff's  deed  which  purports  to  convey 
the  interest  of  Owen  Creason,  although  the  Government  patent 
showed  a  grant  to  Owen  Creason  and  he  owned  the  land  when 
the  judgment  for  taxes  was  rendered.  "Greason"  is  not  idem 
sonans  with  "Creason,"  and  the  deed  was  void.  Land  Co.  v. 
Creason,  452. 

6.  Deeds:  identity  of  Parties:  Shown  by  Parol.  The  identity  of 
a  person  named  in  a  deed  may  be  shown  by  parol  evidence. 
Land  &  Improvement  Co.  v.  Murphy,  523. 

7.   :  :  :  Suit  to  Quiet  Title.    In  a  suit  to  quiet 

title,  where  the  plaintiff  claimed  under  a  tax  deed  in  a  pro- 
ceeding against  Isaac  D.  Crltton,  the  record  owner  under  a 
deed  from  Aaron  Casad,  and  the  defendants  claimed  as  the 
heirs  of  Isaac  D.  Chritton  and  asserted  that  their  ancestors  was 
the  grantee  in  the  deed  mentioned  and  had  died  before  the  tax 
proceeding  was  instituted,  the  evidence  is  held  sufficient  to 
support  a  finding  for  the  defendants,  on  the  ground  that  Isaac 
D.  Chritton,  ancestor,  and  Isaac  D.  Crltton,  grantee,  was  one 
•and  the  same  person.    lb. 

IDENTIFICATION  OF  DEAD  BODY.     See  Evidence,  1. 

IMPIoIED  TRUST.    See  Trusts  and  Trustees. 

INDEBTEDNESS  OF  SCHOOL  DISTRICT.     See  Schoolt- 

INDICTMENT  AND  INFORMATION. 

1.  Former  Acquittal:  Motion  to  Quash  Information:  Replication. 
A  plea  of  autrefois  acquit  cannot  be  raised  by  an  ordinary  mo- 
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tion  to  quash  the  information;  the  proper  procedure,  If  de- 
fendant wishes  to  present  the  issue  that  he  has  been  previously 
acquitted  of  the  identical  offense,  is  to  do  so  by  a  special  plea 
in  bar.  Primarily  a  motion  to  quash  is  directed  to  matters  of 
form;  to  raise  such  issues  as  require  for  their  proof  or  illumi- 
nation evidence  aliunde,  pleas  in  bar,  or  pleas  in  abatement,  or 
special  pleas  in  bar,  are  used.  And  while  it  is  the  practice  for 
the  State  to  file  a  replication  to  a  special  plea  of  autrefois 
acquttj  defendant  cannot  complain  that  no  replication  to  his 
motion  to  quash  was  filed,  because  that  issue  cannot  be  raised 
by  such  motion.    State- v.  Baker,  339. 

2.  :  Abandoned  Information.  Where  the  prosecuting  attor- 
ney filed  a  duplicitous  information,  in  one  count  of  which  he 
charged  defendant  with  stealing  turkeys  from  one  woman  and 
in  the  other  with  stealing  goslings  from  another  woman  (the 
prosecutrix),  and  before  any  plea  or  trial  thereon  was  had,  filed 
two  separate  informations,  in  one  of  which  defendant  was 
charged  with  stealing  the  turkeys  and  in  the  other  with  stealing 
the  goslings,  and  defendant  was  tried  on  the  information  charg- 
ing him  with  stealing  the  turkeys  and  acquitted,  but  was  never 
tried  upon  the  information  having  two  counts,  nor  upon  the 
separate  information  charging  him  with  stealing  the  goslings,  he 
is  not,  upon  the  facts,  entitled  to  his  discharge  on  the  ground 
of  former  acquittal,  on  his  trial  upon  another  information  charg- 
ing him  with  stealing  the  identical  goslings.    lb. 

3.  Deadly  Weapon:  Charged  In  Infornruition.  Where  the  fatal 
character  of  the  wound  inflicted  by  the  rock  is  shown,  it  is 
unnecessary  that  the  information  use  the  words  "with  a  deadly 
weapon;"  and  if  used,  they  may  be  considered  as  surplusage, 
and  direct  proof  of  the  natiure  of  the  weapon  dispensed  with. 

^   State  V.  Miller,  395. 

4.  Conclusion:  Murder:  Stating  Name  of  Person  Killed:  Common 
Law.  The  common-law  rules  governing  the  proper  form  for 
closing  an  indictment  for  murder  apply  in  Missouri,  and  there- 
fore the  name  of  the  person  alleged  to  have  been  killed  must 
be  stated  in  the  conclusion  of  the  indictment.  State  v.  Cline, 
416. 

6.  :  :  :  :  Information.    The  rules  of  the 

common  law  concerning  indictments  for  murder  are  also  appli- 
cable to  informations  charging  murder.    lb. 


6.  :   :  :  :   :    Cause   Reversed  and 

Remanded.  A  Judgment  of  conviction  for  murder,  under  an 
information  that  failed  to  state  in  its  conclusion  the  name  of  the 
person  killed,  will  be  reversed  and  the  cause  remanded.  The 
Statute  of  Jeofails  (Sec.  5115,  R.  S.  1909)  does  not  cure  the 
error.    lb. 

INSTRUCTIONS. 

1.  Libel:  Commissions  of  Revenue  Collectors.  In  an  action  for 
libel  for  publishing  in  a  newspaper  that  the  plaintiff  as  county 
collector  had  illegally  retained  county  funds,  an  instruction 
purporting  to  cover  the  whole  case  is  held  inconsistent  and 
contradictory  in  its  attempts  to  set  out  the  law  governing  the 
commissions  legally  to  be  retained  by  county  collectors.  Dam* 
eron  v.  Hamilton,  103. 
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:   :    lllegaily   Retained:    Fees  for  Collecting   Back 

Taxes.  Where,  in  an  action  for  libel  for  publishing  in  a  news- 
paper that  the  plaintiff  as  county  collector  had  illegally  re- 
tained county  funds,  the  defendant  pleaded  the  truth  of  his 
statement,  an  instruction  purporting  to  cover  the  whole  case 
should  direct  the  jury  to  consider,  with  respect  to  the  illegality 
of  the  plaintiff's  acts,  any  evidence  that  he  had  retained  no 
commissions  on  back  taxes  collected  during  his  incumbency, 
since  it  might  thus  appear  that,  whatever  he  may  have  retained 
as  commissions  on  other  funds,  the  general  balance  was  not  in 
favor  of  the  county.    Dameron  v.  Hamilton,  103. 


:  :  :  Embezzlement.    Since  Sec.  3562,  R.  S. 

1889  (the  same  as  Sec.  1925,  R.  S.  1899,  and  Sec.  4563,  R.  S. 
1909),  makes  it  a  felony  for  a  collector  of  the  revenue  to  retain 
unlawfully  any  sum  in  excess  of  his  commissions  and  fees, 
and  provides  that  his  neglect  or  refusal  to  pay  any  such  excess 
shall  be  prima-facie  evidence  of  embezzlement,  an  instruction 
purporting  to  cover  the  whole  case,  in  an  action  for  libel  by 
writing  and  publishing  in  a  newspaper  that  the  plaintiff  as 
county  collector  had  illegally  retained  county  funds,  to  which 
action  the  defendant  pleaded  the  truth  of  his  statement,  should 
submit  the  issue  whether  the  plaintiff  was  prima-facie  guilty 
of  embezzlement  or  whether  he  retained  only  so  much  as  he 
was  lawfully  entitled  to,  and  it  was  error  to  instruct  that  if 
he  retained  more  than  his  due,  such  retention  was  an  illegal 
though  not  a  criminal  act,  and  that  if  the  Jury  found  that  the 
defendant  in  his  published  statement  did  not  so  use  the  word 
"illegally"  as  to  impute  a  crime  to  the  plaintiff  the  defendant 
should  have  the  verdict.    lb. 

Negligence:  Speed  of  Car:  Before  Discovery  of  Traveler  At 
Street  Crossing:  Humanitarian  Rule:  Plaintiff's  Own  Theory. 
Where  the  petition  pleads  neither  an  ordinance  restricting  the 
speed  of  the  street  car,  nor  that  the  actual  speed  of  the  car 
which  struck  plaintiff's  wagon  at  a  street  crossing  was  negligent 
at  common  law,  but  founds  the  cause  of  action  solely  upon  the 
humanitarian  doctrine,  an  instruction  for  defendant  which  tells 
the  jury  that  unless,  after  the  motorman  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  that  the  wagon  in  which 
plaintiff  was  riding  was  going  to  cross  the  track  in  front  of  the 
car  so  as  to  be  in  danger  of  being  struck  by  said  car,  he  did 
not  exercise  ordinary  care  to  stop  the  car  and  avoid  the  col- 
lision, then  the  verdict  must  be  for  defendant,  is  not  erroneous, 
if  on  the  theory  of  liability,  it  is  in  every  respect  equivalent 
to  plaintiff's  instruction  given.  The  two  instructions  being  sub- 
stantially the  same,  defendant's  is  not  reversible  error  on  the 
theory  that  it  eliminates  the  speed  of  the  car  prior  to  the  time 
the  motorman  saw  or  might  have  seen  the  wagon  on  the  track. 
Nor  are  the  words  "after"  and  "then"  objectionable.  Jag- 
gard  V.  Met.  St.  Ry.  Co.,  142. 

Defining  Feloniously.  Where  the  statute  which  defines  the 
offense  does  not  use  the  word  "feloniously,"  an  instruction 
cannot  be  held  to  be  erroneous  for  the  simple  reason  that  it 
does  not  contain  the  word  or  by  any  circumlocution  define  it 
State  V.  Baker,  339. 

Larceny:  Possession  Autiiorlzing  Presumption  of  Guilt:  Exclu- 
sive. A  possession  authorizing  the  jury  to  presume  that  defend- 
ant stole  the  stolen  goslings  is  not  required  to  be  exclusive,  but 


Digitized  by 


Google 


264  Mo.]  INDEX.  789 

INSTRUCTIONS— Continued. 

if  the  goslings  are  shown  to  have  been  stolen  and  were  soon 
afterwards  found  in  the  joint  possession  of  defendant  and  his 
wife  in  their  poultry  yard,  there  is  such  possession  as  authorizes 
an  instruction  authorizing,  the  presumption  that  defendant  stole 
the  goslings.     [Following  State  v.  Phelps,  91  Mo.  478.]     lb. 

7.  :    Search    Warrant:    Retention    of   Property    by    Sheriff. 

An  instruction  telling  the  Jury  that  when  a  search  warrant  Is 
served  by  the  sheriff,  the  State  has  the  right  to  cause  the  sheriff 
to  retain  the  property  found  and  alleged  to  have  been  stolen,  for 
use  as  evidence,  should  be  refused,  since  he  has  no  right  in  law 
to  retain  it  for  that  purpose,  and  where  it  is  not  offered  in  evi- 
dence the  instruction  is  out  of  harmony  with  the  facts;  and 
there  is  nothing  in  the  subject-matter  of  such  an  instruction,  of 
a  legal  sort,  which  brings  it  within  the  category  of  instructions 
which  the  court  is  compelled  to  give  of  his  own  motion.    lb. 

8.  Irrelevant  Matter.  An  instruction  that  is  a  bald  comment  on 
an  immaterial  and  irrelevant  matter,  should  be  refused;  for 
instance,  an  instruction  which  tells  the  jury  that  when  defend- 
ant's wife  testified  in  chief  that  she  was  at  the  time  of  the 
alleged  larceny  in  a  distant  city,  the  State  had  the  right  to 
cross-examine  her  as  to  why  she  went  there  and  what  she 
was  doing  there.  If  the  State's  counsel  attributed  to  her  con- 
duct not  justified  by  the  evidence,  a  prompt  oral  objection 
would  have  saved  the  point    lb. 

9.  Considered  as  a  Whole.  Instructions  should  be  considered  as 
a  whole,  and  if,  when  so  considered,  they  present  every  phase 
of  the  case  under  the  evidence,  and  follow  approved  established 
precedents,  they  will  not  be  held  to  be  erroneous.  State  v. 
Tatman,  357. 

10.  Manslaughter  in  Third  Degree:  Intentional  Homicide.  The 
court  should  not  give  an  instruction  for  manslaughter  in  the 
third  degree  where  the  evidence  tends  to  show  the  killing  was 
intentional.  Where  at  the  altercation  in  the  afternoon  pre- 
ceding the  homicide  defendant  declared  he  would  "get"  de- 
ceased later  and  after  a  scuffle  with  deceased  that  evening  in 
the  saloon  attempted  to  procure  a  pistol  from  the  bartender 
with  which  to  shoot  deceased,  and  failing  in  that  obtained  and 
threw  a  rock  at  deceased  as  he  was  passing  out  through  the 
saloon  door,  striking  him  on  the  neck  and  killing  him,  the  court 
did  not  err  in  refusing  to  give  an  instruction  for  manslaughter 
in  the  third  degree,  on  the  theory  that  the  killing  was  *1n  a 
heat  of  passion  without  a  design  to  effect  death."  State  v. 
Miller,  895. 

11.  Motive:  Absence  of.  Absence  of  apparent  motive  for  a  crime 
does  not  authorize  an  acquittal  and  does  not  call  for  an  in- 
struction on  that  subject.     State  v.  Cox,  408. 

12.  Extrajudicial  Statements:  Confession.  Although  it  would  have 
been  proper  for  the  court  in  a  criminal  trial  to  give  a  cautionary 
instruction  concerning  an  alleged  confession  of  the  defendant, 
still  the  failure  to  give  it  was  not  error,  where  the  court's 
attention  was  not  called  to  the  point  either  at  the  trial  or  in 
the  motion  for  a  new  trial,  and  a  proper  instruction  was  given 
concerning  statements  or  admissions  made  out  of  court.     lb. 

13.  Corpus  Delicti.  The  fact  that  an  instruction  in  a  criminal 
trial  says  that  any  statement  of  the  defendant  against  him- 
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self  is  presumed  to  be  true  does  not  render  it  erroneous  where 
his  extrajudicial  confession  is  supported  by  other  evidence  to 
prove  the  corpus  delicti.    State  v.  Cox,  408. 

14.  Guilt  to  be  "Shown"  Beyond  Reasonable  *Doubt.  An  instruc- 
tion in  a  criminal  trial  is  not  rendered  erroneous  by  the  fact 
that  it  said  the  defendant  was  presumed  to  be  innocent  until 
his  guilt  was  "shown"  (instead  of  **proved")  beyond  a  rea- 
sonable doubt.    lb. 

16.  Murder  in  First  Degree.  Where  defendant  was  convicted  of 
murder  in  the  second  degree,  he  cannot  complain  of  a  given 
instruction  on  murder  in  the  first  degree,  whether  correct  or 
incorrect.    State  v.  Lewis,  420. 

16.  :    Submitting    Lesser   Offense.     Where   defendant   was 

prosecuted  for  murder  in  the  first  degree  and  there  was  evi- 
dence tending  to  show  murder  in  the  second  degree,  he  will 
not  be  heard  to  complain  that  the  court  gave  an  instruction 
authorizing  a  conviction  of  the  lesser  offense.    lb. 

17.  Murder  in  Second  Degree:  No  Deliberation.  Where  deceased 
struck  defendant  just  a  few  minutes  before  the  latter  shot  him, 
and  deceased  grappled  with  defendant  just  as  the  latter  shot 
him,  there  was  absent  that  deliberation  necessary  to  consti- 
tute murder  in  the  first  degree,  but  sufficient  evidence  to  au- 
thorize an  instruction  on  murder  in  the  second  degree.     lb. 

18.  Refusing  Defendant's:  Connment  on  Evidence.  It  is  not  error 
to  refuse  instructions  asked  by  defendant,  if  they  comment  on 
the  evidence  (singling  out  certain  facts  and  directing  the  jury 
to  consider  them  and  not  embracing  other  essential  facts  neces- 
sary for  a  proper  consideration  of  the  case),  and  if  the  in- 
structions given  cover  every  phase  of  the  case  under  the  evi- 
dence and  are  correct  expressions  of  the  law.    lb. 

19.  Refused:  Objected  to  by  Defendant:  Attorneys:  Criminal  Law. 
A  defendant  in  a  criminal  trial  cannot  take  advantage  of  the 
court's  failure  to  give  instructions  to  which  his  counsel  objected, 
and  this  is  true  despite  the  facts  that  counsel  after  he  ob- 
jected said,  "If  you  don't  instruct  on  all  the  law,  I  will  take 
advantage  of  it,"  and  that  another  of  his  counsel,  who  was 
not  present  at  the  time,  afterward  tried  to  disclaim  his  col- 
league's action.    State  v.  Coleman,  435. 

INTEREST. 

Administrator:  Failure  to  Make  Distribution.  Where  the  ad- 
ministrator has  failed  to  distribute  property  of  the  estate  as 
required  by  the  law,  or  as  required  by  an  order  of  distribution, 
or  has  converted  it  to  his  own  use,  he  is  guilty  of  maladminis- 
tration, and  is  properly  chargeable  with  interest.  State  ex  reL 
V.  Ewing,  331. 

JUDGE'S  MINUTES.    See  Judgments,  1  to  3. 

JUDGMENTS. 

1.  Order  to  Produce  Documents:  Insufficient  Record  Entry: 
Non-Compliance:  Striking  Out  Answer:  Anr>endment  Nunc 
pro  Tunc  Plaintiff's  petition  to  have  records  in  the  pos- 
session of  the  defendants  produced  for  inspection  was  sustained. 
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and  the  clerk's  entry  in  the  record  recited  simply  that  the  de- 
fendants should  on  or  before  a  certain  date  produce  for  the  plain- 
tifTs  inspection  such  books  and  papers  bearing  on  the  issues  as 
should  be  designated  by  the  plaintiff.  After  the  date  specified, 
on  the  plaintifTs  motion,  the  defendants'  answer  was  stricken 
out  for  failure  to  comply  with  the  order  to  produce,  and  judg- 
ment was  given  for  the  plaintiff,  the  defendants  not  appearing. 
The  defendants  haying  taken  the  case  up  on  a  writ  of  error,  the 
plaintiff  asked  for  an  extension  of  time  in  order  to  have  the 
record  entry  of  the  order  to  produce  corrected  nunc  pro  tunc,  in 
accordance  with  alleged  minutes  in  the  docket  of  the  trial  Judge, 
so  that  it  should  specify  the  books  and  papers  that  were  ordered 
to  be  produced.  Held,  that  the  cause  be  remanded,  with  direc- 
tions to  set  aside  the  Judgment  and  reinstate  the  answer,  since 
the  order  entered  of  record  by  the  clerk  was  not  sufficient  to 
serve  as  a  basis  for  striking  out  the  answer,  and  there  was  no 
showing  that  the  defendants  had  knowledge  of  any  memoranda 
in  the  trial  Judge's  docket  or  were  ever  requested  to  produce 
any  documents  for  inspection.  Stimson  v.  Mining  and  Smelting 
Co.,  1«0. 

2.  Record  Entry:  Presumptions:  Judge's  Docket.  The  Judgment 
appearing  of  record  is  presumptively  the  Judgment  of  the  court, 
which  is  not  to  be  sought,  except  for  purposes  of  amendment, 
in  the  minutes  of  the  Judge's  docket,  and  until  amendment  is 
made  the  public  can  act  upon  no  means  of  information  other 
than  the  official  records.    lb. 

3.  Amendments:  When  Made.  Under  the  Statutes  of  Missouri  (R. 
S.  1909,  sees.  1848  and  1851)  amendments  of  the  record  are  to 
be  made  only  in  furtherance  of  Justice,  and  on  such  terms  as 
may-  be  Just.    lb. 

4.  Recital  In:  Contradicted  by  Other  Record  Matter.  A  Judgment 
in  a  tax  suit  is  entitled  to  the  presumption  that  its  recitals  are 
correct  until  they  are  made  to  appear  to  be  incorrect  by  other 
portions  of  the  Judgment  roll  of  equal  dignity,  and  the  return 
of  the  sheriff  is  a  portion  of  the  Judgment  roll,  of  at  least  equal 
dignity  to  the  Judgment,  and  the  recital  in  the  Judgment  that 
the  defendant  was  duly  served  with  process  may  be  impeached 
by  the  sheriffs  return  showing  he  was  not;  and  if  there  is  a 
conflict,  the  return  is  entitled  to  precedent  credibility.  Wil- 
liams V.  Grudier,  216. 

5.  :  :  Idem  Sonans.    Neither  by  the  eye  nor  by  the 

ear  are  "Francis  M.  Worrel"  and  "Franas  W.  Warroels"  idem 
sonans;  and  a  recital  in  the  Judgment  of  due  service  of  process 
on  "Francis  M.  Worrel"  Is  completely  impeached  by  the  sheriff's 
return  showing  service  upon  "Franas  W.  Warroels";  and  a 
Judgment  by  default  in  the  tax  suit  against  Francis  M.  Wor- 
rel, based  on  a  sheriff's  return  of  service  on  "Franas  W.  War- 
roels," and  a  sale  in  pursuance  thereto,  are  both  void.    lb. 

6.  By  Default:  Against  Non-Resldent:  Notice  by  Publication: 
Title  to  Land.  Jurisdiction  in  a  suit  to  quiet  title  to 
land,  brought  in  the  circuit  court,  is  obtained  by  publica- 
tion regularly  made  and  directed  to  a  non-resident,  under  the 
statutes,  (Sec.  1707,  R.  S.  1909);  and  a  Judgment  rendered  by 
default  against  such  non-resident  after  such  default  and  with- 
out his  actual  knowledge,  divesting  the  title  out  of  him,  though 
the  records  of  the  county  at  the  time  the  suit  was  brought 
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showed  title  in  him,  is  unassailable  by  a  subsequent  suit  in 
equity  on  any  ground  that  he  might  have  interposed  as  a  de- 
fense therein,  unless  he  was  prevented  from  making  said  de- 
fense by  the  fraud  of  the  plaintiff,  unmixed  with  any  negligence 
on  his  part. 

Held,  by  WOODSON,  J.,  that  it  is  not  correct  to  say  that  notice 
by  publication  regularly  made  gives  to  the  circuit  court  "as 
much  jurisdiction  over  the  persons  of  non-residents  as  if 
they  were  personally  served  with  process,"  but  that  a  suit 
to  quiet  title  is  a  proceeding  in  rem,  which  does  not  re- 
quire personal  service,  and  notice  by  publication  does  not 
give  the  court  Jurisdiction  over  the  person  of  the  non- 
resident defendant,  but  simply  notifies  him  to  appear,  and 
if  he  chooses  not  to  do  so  but  permits  judgment  by  default 
to  go  against  the  res,  he  can  never  again  be  given  the 
opportunity  by  suit  in  equity  to  litigate  the  questions  in- 
volved in  the  default  judgment,  unless  it  was  obtained  by 
fraud  upon  the  court  concocted  by  the  plaintiff  therein. 
Shemwell  v.  Betts,  268. 

7.  Administration:  Order  of  Distribution:  Res  Adjudlcata.    Where 

the  judgment  of  the  circuit  court,  certified  to  the  probate  court 
and  made  a  record  in  the  latter  court,  even  though  certified 
at  the  instance  of  the  distributees,  provided  that  they  should 
have  the  right  to  take  certain  bank  stock  in  the  hands  of  the 
administrator,  or  its  value  at  that  time  as  fixed  by  the  judg- 
ment, they  had  the  right,  both  by  the  terms  of  the  judgment  and 
the  statute,  to  choose  whether  they  would  take  the  specific  per- 
sonal property  or  its  value  in  money,  and  the  administrator  had 
no  right  to  compel  them  to  accept  a  settlement  on  a  money 
basis,  which  omitted  the  dividend  the  stock  had  earned;  and  in 
a  suit  on  his  bond,  after  he  has  appropriated  the  stock  and 
dividends,  and  paid  nothing  under  the  order  of  distribution,  a 
judgment  charging  him  and  his  sureties  with  the  market  value 
of  the  bank  stock,  and  the  dividends,  which  he  has  converted  to 
his  own  use,  is  not  erroneous.    State  ex  rel.  v.  Ewing,  331. 

8.  Defaulting  Defendant:  Subsequent  Participation  in  Case: 
Affirmative  Relief.  A  defendant  who  has  been  constructively 
served  and  who  has  neither  pleaded  nor  appeared,  is  ordinarily 
not  entitled,  after  judgment  by  default  has  been  rendered 
against  him,  to  take  part  in  the  subsequent  proceedings  in  the 
case,  until  he  has  appeared  and  procured,  upon  a  timely  and 
proper  showing,  a  vacation  of  the  default  against  him;  except 
that,  in  spite  of  the  default  and  in  spite  of  a  failure  to  have  it 
vacated,  he  may  appear  at  the  hearing,  in  an  inquiry  of  dam- 
ages, and  show  facts  in  mitigation  of  damages,  and,  in  any 
case,  may  appear  on  the  question  of  the  taxation  of  costs.  But 
so  long  as  such  default  judgment  stands,  he  cannot  have  afilrm- 
ative  relief.    Land  Co.  v.  Creason,  452. 

9.  :  :  :  Quieting  Title  In  Defaulting  De- 
fendant. Where  suit  to  quiet  title  was  brought  against  Owen 
Creason  and  others,  and  Creason  neither  pleaded  nor  appeared, 
but  the  other  defendants  did  appear  and  answer,  and  the  proof 
shows  that  neither  plaintiff  nor  said  other  defendants  have  the 
title,  and  that  it  is  apparently  in  said  Creason,  a  decree  vesting 
the  title  in  said  Creason  cannot  stand.  Having  defaulted,  he 
is  not  entitled  to  affirmative  relief.  The  decree,  in  such  case, 
should  make  a  general  finding  against  plaintiff,  dismiss  his  peti- 
tion and  render  costs  for  defendants,  and  go  no  further.    lb. 
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County  Line.  The  court  should  take  judicial  notice  that  all  that 
part  of  section  7  in  township  24  of  range  13  lying  west  of  Little 
river  was  in  1869  in  Stoddard  county.  By  whatever  name 
Whitewater,  made  the  boundary  between  New  Madrid  and 
Stoddard  counties  in  that  vicinity,  is  now  known,  somewhere 
along  its  course  it  becomes  Little  river,  and  was  the  river  by 
which  the  boundary  line  between  the  two  counties  was  fixed  by 
the  Act  of  1868,  until  it  was  changed  by  the  Act  of  1872,  by 
which  the  county  line  was  removed  to  the  west  line  of  said 
section  7.    Keaton  y.  Hamilton*  564. 

JURIES  AND  JURORS. 

1.  Conscientious  Scruples  Against  Death  Penalty.  The  trial  court 
does  not  err,  in  excusing  from  the  array  jurors  otherwise 
qualified  who  state  upon  their  voir  dire  examination  that  they 
have  conscientious  scruples  against  finding  a  defendant  guilty 
of  an  offense  punishable  with  death.    State  v.  Sherman,  874. 

2.  Newspaper  Opinions.  Jurors  who  state  upon  their  voir  dire 
examination  th&t  they  have  formed  opinions  in  regard  to  the 
case  from  having  read  newspaper  reports,  but  that  they  will 
not  be  influenced  by  them  in  finding  a  verdict  according  to 
the  law  and  the  evidence,  are  not  disqualified.    lb. 

3.  New  Trial:  Discretion  of  Court:  Misconduct  of  Jurors:  Presump- 
tions. The  law  presumes  that  jurors  have  obeyed  their  oaths; 
and  accordingly  the  trial  court  did  not  abuse  its  discretion  by 
refusing  a  new  trial,  although  an  affidavit  was  filed  stating 
that  the  jurors  in  their  deliberations  had  been  guilty  of  miscon- 
duct, especially  when  the  affiant  stated  when  questioned  by 
the  State  that  he  obtained  his  information  by  listening  at  the 
door  to  the  jury  room.    State  v.  Coleman,  435. 

4.  Test  of  Qualifications.  The  test  as  to  the  qualifications  of  a 
juror  is  his  freedom  from  prejudice  and  his  consequent  ability 
to  give  the  accused  a  fair  and  impartial  trial.  State  v.  Miller, 
441. 

JURISDICTION. 

1.  Venue:  Seduction:  First  Copulation.  Prosecutrix  is  rendered 
unchaste  by  the  first  act  of  sexual  intercourse,  and  where  the 
first  act  took  place  in  St.  Louis  County  a  subsequent  act  com- 
mitted in  St.  Louis  City  about  a  week  later,  with  the  same 
defendant,  under  the  same  promise  of  marriage,  did  not  amount 
to  seduction;  and,  therefore,  the  prosecution  for  seduction  was 
improperly  instituted  in  St.  Louis  City,  but  should  have  been 
instituted  in  St.  Louis  County,  where  the  first  act  of  coition  was 
committed  and  prosecutrix  surrendered  her  chastity.  State  v. 
Howard,  386. 

2.  Proceeding  to  Establisb  Road:  Petition:  Resident  Owners  of 
Land:  Description  of  IHoldings.  While  in  the  matter  accom- 
panying a  petition  to  establish  a  public  road,  under  Sec.  9414,  R. 
S.  1899,  it  would  no  doubt  be  good  practice,  after  having  stated 
the  names  of  the  resident  persons  owning  land  through  which 
the  proposed  road  Is  to  run,  to  describe  the  particular  tract 
owned  by  each,  yet  the  failure  to  include  such  description  does 
not  deprive  the  court  of  jurisdiction  to  entertain  the  proceed- 
ing.   Ripkey  v.  Binns,  605. 
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3.   :   :    :    Trustee   and   Beneficiary   In    Deed   of 

Trust  The  trustee  and  beneficiary  in  a  deed  of  trust,  as  such, 
are  not  owners  within  the  meaning  of  Sec.  9414,  R.  S.  1899, 
and  the  failure  to  list  them  as  among  the  resident  owners  of 
property  through  which  the  proposed  road  is  to  run  does  not 
affect  the  court's  jurisdiction.     Ripkey  v.  Binns,  505. 


:  Record  of  County  Court:  Commissioners  to  Assess  Danf»- 

ages:  No  Showing  They  are  Not  of  Kin  to  Landowners,  or 
tliat  they  were  Sworn.  The  facts  that  the  record  of  the  county 
court  in  a  proceeding  to  establish  a  road  failed  to  state  that  the 
commissioners  to  assess  damages  were  not  of  kin  to  any  of 
the  parties  asking  damages,  and  that  their  report  failed  to  show 
they  were  sworn  before  viewing  the  premises,  do  not  deprive 
the  circuit  court  of  Jurisdiction  on  an  appeal  from  an  award 
of  damages  in  the  county  court.    lb. 


5.  :  Appeal  to  Circuit  Court    In  a  proceeding  to  establish 

a  road  the  county  court  acquires  Jurisdiction  when  the  petition 
in  due  form  is  filed  and  the  required  statutory  notice  given; 
irregularities  in  the  proceedings  in  the  county  court  after  Juris- 
diction is  once  acquired  will  not  deprive  the  circuit  court  of  its 
Jurisdiction  on  appeal.    lb. 

6.  :  Assessing  Damages:  Special  Benefits.  Where  the  ap- 
pellant and  three  others,  a  part  of  whose  land  a  proposed  road 
will  take,  will  by  its  establishment  be  given  their  only  outlet 
to  a  public  road,  the  other  landowners  aftected  having  con- 
nection already  with  a  public  road,  such  outlet  is  a  special 
benefit  to  the  appellant's  land  and  can  be  set  off  against  his 
damages,  despite  the  fact  that  the  three  others  mentioned  will 
also  be  given  an  outlet.    lb. 


:  Attacking  Jurisdiction:  Questions  Requiring  Ex- 
trinsic Evidence.  While  as  a  general  rule  questions  of  Juris- 
diction over  the  cause  of  action  may  be  raised  at  any  stage  of 
a  proceeding,  yet  the  better  practice  demands  that  such  defects 
as  require  the  hearing  of  testimony  should  be  raised  before 
the  trial  is  ended,  so  that  the  testimony  may  properly  become 
a  part  of  the  bill  of  exceptions,  and  so  that  any  error  with 
reference  thereto  may  be  called  to  the  trial  court's  attenticA 
in  the  motion  for  a  new  trial.    lb. 


8.  :   :    :    This    Case.      Where    a    landowner 

through  whose  property  a  proposed  road  will  run  has  testified 
at  the  trial  to  assess  damages  that  he  is  the  owner  of  the  land, 
he  will  not  be  permitted,  after  Judgment,  to  file  a  motion  at- 
tacking the  court's  Jurisdiction  on  the  ground  that  another 
person,  whose  name  did  not  accompany  the  petition  for  the 
road,  was  the  resident  owner  of  an  undivided  half  of  the  land 
which  he  had  testified  he  owned.    lb. 

LACHES. 

Adverse  Possession.  The  doctrine  of  laches  is  not  applicable  to  a 
suit  to  quiet  title  to  land,  where  the  whole  question  relating 
to  the  loss  of  the  legal  title  is  dependent  upon  the  non-payment 
of  taxes  and  lawful  possession  for  one  year  under  the  thirty- 
year  limitation  statute.     Keaton  v.  Hamilton,  564. 

LANDIjORD  and  tenant.    See  Fire  Escapes. 
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1.  Express  Trust:  Deed  from  Father  to  Son:  Created  by  Subse* 
quent  Letter:  Barred  by  DeMvery.  Where  Ferdinand,  being 
threatened  with  lawsuits,  without  valuable  consideration  in 
1874  conveyed  by  deed  unrestricted  in  its  terms  land  to  his 
minor  son  Arthur,  who  in  1888,  at  Ferdinand's  request  and 
without  consideration,  by  deed  on  its  face  properly  acknowl- 
edged, conveyed  it  back  to  Ferdinand,  which  deed  without  being 
recorded  was  laid  away  and  forgotten  for  more  than  twenty 
years,  and  upon  its  being  found,  upon  the  advice  of  counsel  a 
new  deed  was  made  by  Arthur  in  1909  conveying  the  land  to 
Ferdinand,  who  shortly  thereafter  conveyed  the  land  unreserv- 
edly to  his  children  Arthur,  Eliza  and  Isabella,  a  letter  writ- 
ten by  Arthur  in  1906  to  his  brother  Eklward  in  which  he  stated 
he  had  no  "individual  right"  to  the  land,  but  held  the  title  for 
the  said  Edward  and  his  sisters,  did  not  create  an  express  trust 
in  favor  of  Edward  and  the  other  children,  and  did  not  have 
the  effect  of  defeating  the  deed  of  Ferdinand  of  1909  which 
omitted  Edward  as  grantee,  if  the  deed  of  1888  was  actually 
delivered,  for  if  delivered  the  title  had  already  passed  out  of 
•Arthur  when  he  wrote  the  letter  in  1906;  and  the  evidence  is 
examined,  and  is  held  to  preponderate  in  favor  of  the  chancel- 
lor's finding  that  the  deed  was  actually  delivered.  Am  v.  Am^ 
19. 

2.  Cotenancy:  Adverse  Possession.  As  a  general  rule,  the 
possession  of  one  tenant  in  common  is  the  possession  of  all; 
but  if  he  deals  with  the  property  as  absolute  owner,  knowingly 
encumbers  it  by  mortage  or  deed  of  trust,  and  by  his  acts 
conveys  the  impression  that  he  is  holding  adversely  to  his 
cotenants.  he  may  acquire  a  good  title  by  adverse  possession. 
Hart  V.  Eldred,  148. 

3.  Quieting  TItie:  AfTTdavIt  to  Petition:  Upon  Information 
and  Belief.  Where  facts  are  stated  positively  in  a  petition  to 
quiet  title,  an  affidavit  in  which  affiants  swear  that  "the  facts 
stated  in  the  foregoing  petition  are  true  according  to  the  best 
knowledge,  information  and  belief  of  these  affiants,"  is  suf- 
ficient.    Hambel  v.  Lowry,  168. 

4.  :    :    Venue:    No   Scilicet.     Although  the  affidavit 

to  the  petition  to  quiet  title  does  not  contain  any  scilicet,  yet  if 
the  seal  and  written  words  following  it  show  that  the  oath  was 
administered  by  a  named  notary  public,  of  a  named  county  and 
State,  it  sufficiently  shows  where  the  affidavit  was  made,  for 
the  presumption  is  that  the  oath  was  administered  within  the 
notary's  Jurisdiction.    lb. 


6.   :    Defendants:    Person  and   His  Unknown   Heirs.     Under 

the  statute,  prior  to  its  amendment  in  1909,  a  person  and  his 
unknown  heirs  could  be  joined  as  defendants  in  the  same  suit 
to  quiet  title.    lb. 

6.   :    :    As    Both    Heirs   and    Devisees.    A  petition  to 

quiet  title  is  not  defective  because  it  alleges  that  if  a  certain 
person  be  dead  then  the  title  and  estate  claimed  by  him  in  said 
land  is  now  claimed  by  "his  heirs  and  devisees."  The  effect  is 
to  include  all  persons  claiming  as  heirs  and  all  persons  claim- 
ing as  devisees.    lb. 

7.   :    Unknown    Heirs:     Sufficient    Allegation.      A    petition 

stating  that  Hambel  if  living  claims  some  interest  or  title  in  the 
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land,  and  if  he  be  dead  ''then  the  title,  Interest  or  estate  claimed 
by  him  in  said  real  estate  is  claimed  by  his  heirs  and  devisees, 
if  any  he  left  surviving  him;  that  the  names  of  such  heirs  and 
devisees,  if  any  there  be,  are  to  this  plaintiff  unknown,  and  for 
that  reason  cannot  be  inserted  herein,"  is  not  InsufDcient  on  the 
theory  that  it  does  not  state  there  are,  or  that  plaintiff  verily 
believes  there  are,  persons  interested  in  the  subject-matter  whose 
names  cannot  be  stated  because  they  are  unknown  to  him.  The 
allegations  did  not  mislead.    Hambel  v.  Lowry,  168. 


:  Order  of  Publication:  Description  of  Interest,  Etc 
An  order  of  publication  reciting  that  "plaintiff  further  alleges 
in  its  petition,  under  oath,  that  it  verily  believes  that  there  are 
persons  interested  in  the  subject-matter  of  the  petition,  whose 
names  it  cannot  insert  therein,  because  they  are  unknown  to  it; 
that  the  interest  of  unknown  persons  Is  derived  by  devise  and 
descent  from  the  said  Charles  Hambel,  deceased,  so  far  as  the 
knowledge  of  plaintiff  extends  as  to  such  interest  and  the  manner 
in  which  the  same  is  derived,"  contains  a  sufficient  description 
of  the  character,  extent  and  derivation  of  the  interest  of  the 
unknown  defendant.  It  contains  all  the  description  that  was 
within  plaintiff's  knowledge,  and  that  is  enough.    lb. 


9.  :  :  :  Derivation  and  Character.    The  statute 

prescribes  no  set  form  of  words  for  describing  the  interest  of  un- 
known heirs,  or  its  derivation,  or  plaintiff's  lack  of  knowledge 
of  it;  but  its  purpose  is  that  both  the  petition  and  publication 
shall  be  so  drawn  as  to  convey  th^  facts  concerning  the  char- 
acter of  the  interest  to  the  defendant,  so  far  as  plaintiff's  knowl- 
edge extends;  and  when  that  is  done,  in  both  petition  and 
publication,  the  description  is  sufficient.  If  the  publication 
states  that  plaintiff  does  not  know  the  character  of  defendant's 
interest  or  claim  and  all  that  he  does  know  of  it  is  that  it  is 
derived  by  devise  or  descent  from  a  certain  person,  an  omission 
of  a  formal  statement  that  plaintiff  does  not  describe  defend- 
ants' interest  or  claim  more  fully  because  the  nature  and  ex- 
tent of  such  interest  is  unknown  to  him,  is  not  a  substantial 
omission.    lb. 

10.  :    :    :    Collateral    Attack.    If   the   order  of 

publication  in  the  suit  to  quiet  title,  directly  or  by  necessary 
inference,  includes  all  requisite  facts,  and  the  only  objection 
that  can  be  urged  against  it  is  informalities  in  the  manner 
and  order  of  stating  those  requisite  facts,  it  is  sufficient  as 
against  collateral  attack — for  instance,  in  a  subsequent  suit  by 
the  "unknown"  defendants  to  quiet  the  title.    lb. 

11.  :    :    :     In     Language    of    Petition.      It   is 

not  necessary  that  the  publication  contain  all  the  allegations  of 
the  petition  concerning  the  interests  of  the  unknown  defendants. 
If  it  is  the  same  in  meaning,  and  advises  defendants  of  the  iden- 
tical facts  the  petition  alleges,  though  it  does  not  do  so  in  the 
petition's  identical  words,  it  sufficiently  describes  their  interest 
and  its  derivation,  if  the  petition  does.    lb. 

12.  Tax  Suit:  Publication  to  Defendant  by  Initials  Only:  Jurisdic- 
tion. Where  the  deed  in  the  recorder's  office  shows  title  in 
the  full  name  of  the  non-resident  grantee,  and  a  tax  suit  is 
brought  against  such  grantee,  by  publication,  which  is  the  only 
thing  that  confers  jurisdiction,  in  which  the  initials  of  the 
grantee  only  are  used,  no  title  passes  by  a  sale  under  a  judgment 
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rendered  in  pursuance  to  such  published  notice.  Where  the  land 
was  deeded  to  Martha  E.  Stevenson,  an  order  of  publication  to 
M.  E.  Stevenson  gave  the  court  no  jurisdiction  of  the  grantee 
in  the  suit  for  taxes,  and  the  judgment  and  sale  were  both 
void.    Stevenson  v.  Brown,  182. 

13.   :   :    Estoppel:    Deeds  to  Other  Lands  by   Initials. 

A  defendant  in  a  suit  for  taxes  may  be  estopped  to  complain 
that  the  order  of  publication  was  not  directed  to  her  by  her  full 
Christian  name,  but  by  her  initials  only,  where  the  particular 
land  in  suit  was  deeded  to  her  by  her  initials  only.  But  where 
she  is  sued  by  her  initials  only  she  is  not  estopped  to  dispute 
the  validity  of  the  tax  judgment  and  sale,  by  the  fact  that  other 
lands  were  deeded  to  her  by  her  initials  only.  Where  the  par- 
ticular land  involved  in  the  tax  suit  was  conveyed  to  Martha  B. 
Stevenson,  she  is  not  estopped  to  dispute  the  sufficiency  of  an 
order  of  publication  directed  to  M.  E.  Stevenson,  or  to  contend 
that  such  publication  conferred  no  jurisdiction  on  the  court, 
by  the  fact  that  the  records  show  that  other  lands  in  the  county 
were  deeded  to  her  in  the  name  of  M.  E.  Stevenson.    lb. 

14.  Conveyance:  Deed  by  Entirety:  Wife's  Inherited  Lands.  Where 
a  husband  and  wife  agreed  and  contracted  with  each  other, 
after  he  had  bought  the  interests  of  certain  heirs  in  the  land 
inherited  from  her  father,  that  it  would  be  conveyed  to  them  as 
tenants  by  the  entirety,  to  be  owned  by  the  survivor,  and  a  deed 
was  drawn  conveying  the  interests  which  he  had  purchased,  but 
by  mistake  of  the  scrivener  the  interest  she  had  inherited  was 
not  included,  the  deed  will  be  reformed  to  express  the  real 
contract  and  to  include  her  omitted  interests,  and  her  brothers 
and  sisters  will  be  held  after  her  death,  to  have  no  inheritable 
interest  in  said  land  as  against  her  surviving  husband.  Whit- 
taker  V.  Lewis,  208. 

15.  Tax  Suit:  Name.  The  spelling  of  the  name  of  the  defendant 
with  one  'T'  or  two,  as  "Worrel"  or  "Worrell,"  is  not  ma- 
terial.   Williams  v.  Grudier,  216. 

16.   :    Recital   In   Judgment:    Contradicted   by   Other   Record 

Matter.  A  judgment  in  a  tax  suit  is  entitled  to  the  presump- 
tion that  its  recitals  are  correct  until  they  are  made  to  appear 
to  be  incorrect  by  other  portions  of  the  judgment  roll  of  equal 
dignity,  and  the  return  of  the  sheriff  is  a  portion  of  the  judg- 
ment roll,  of  at  least  equal  dignity  to  the  judgment,  and  the 
recital  In  the  judgment  that  the  defendant  was  duly  served 
with  process  may  be  impeached  by  the  sheriff's  return  showing 
he  was  not;  and  if  there  is  a  conflict,  the  return  is  entitled  to 
precedent  credibility.    lb. 

17.  :  :  :  Idem  Sonans.    Neither  by  the  eye  nor 

by  the  ear  are  "Francis  M.  Worrel"  and  "Pranas  W.  War- 
roels"  idem  sonans;  and  a  recital  in  the  judgment  of  due  serv- 
ice of  process  on  "Francis  M.  Worrel"  is  completely  impeached 
by  the  sheriff's  return  showing  service  upon  "Franas  W.  War- 
roels";  and  a  judgment  by  default  in  the  tax  suit  against  Fran- 
cis M.  Worrel,  based  on  a  sheriff's  return  of  service  on  "Franas 
W.  Warroels,"  and  a  sale  in  pursuance  thereto,  are  both  void.  lb. 

18.  Idem  Sonans:  Francis:  Notice  to  Frances.  A  notice  of  sale 
of  the  land  in  a  tax  suit  reciting  a  default  judgment  against 
"Frances  M.  Worrel,"  where  the  suit  was  brought  and  the  judg- 
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ment  rendered  against  'Trancls  M.  Worrel,"  is  bad,  and  the 
doctrine  of  idem  sonans  cannot  be  invoked  to  cure  the  mistake. 
The  two  words  "Francis"  and  "Frances,"  are  independent  in 
meaning,  the  one  indicating  the  masculine  gender  and  the  other 
the  feminine;  the  one  indicating  a  man  and  the  other  a  woman; 
and  a  notice  of  the  sale  of  the  land  of  a  woman  can  scarcely 
be  said  to  be  a  good  notice  of  the  sale  of  the  land  of  a  par- 
ticular man.    Williams  v.  Grudier,  216. 

19.  Ejectment:  Equitable  Defense:  Unrecorded  Deed:  Innocent 
Purchasers.  In  1889  S  deeded  certain  lands  to  his  son  E.  A.,  but 
the  deed  was  never  recorded  and  was  lost.  In  1892  the  land 
was  sold  under  a  tax  judgment  against  S  and  another,  and  the 
deed  was  recorded,  as  was  likewise  a  quitclaim  deed  to  E.  A., 
executed  by  the  grantee  in  the  sheriffs  deed.  K  A.  and 
those  claiming  under  him  were  in  possession  from  1889  on- 
ward. In  1902,  for  an  antecedent  debt,  T  took  a  conveyance  of 
an  undivided  interest  in  the  lands  from  O.  S.,  an  heir  of  S, 
but  he  did  not  record  his  deed  until  1909,  nor  is  there  any 
evidence  that  he  even  inquired  how  those  in  possession  of  the 
land  were  holding.  Held,  that  T  was  not  an  innocent  purchaser 
for  value,  and  that  he  acquired  no  title,  his  grantor  having 
none  to  convey.    Titus  v.  Development  Co.,  229. 

20.  Tax  Deed:  Prima-Pacie  Proof  of  Regularity.  A  tax  deed  which 
on  its  face  appears  fair  and  sufficient  is  only  prima-facie  proof 
of  proper  proceedings.    Land  Co.  v.  Creason,  452. 

21.  Conveyance:  Names:  Orvin  Creason  for  Owen  Creason:  An- 
cient Deed.  The  original  Government  patent  dated  in  1859 
granted  the  land  to  Owen  Creason,  and  a  deed  signed  Orvin 
Creason  and  dated  in  1860  conveying  the  land  to  another  was 
offered  in  evidence.  Held,  that,  though  seemingly  a  palpable 
error  in  the  copyist  in  recording  the  instrument,  in  the  absence 
of  some  showing  beyond  the  bare  record  itself,  no  conveyance 
can  be  presumed  from  the  mere  single  fact  of  the  antiquity 
of  the  transaction,  and  the  deed  did  not  convey  title  out  of 
Owen  Creason.    lb. 

22.  Tax  Deed:  Idem  Sonans:  Judgment  Against  Greason:  Con- 
veyance of  Interest  of  Creason.  A  judgment  against  Owen 
Greason  in  the  tax  suit  will  not  support  a  sheriff's  deed  which 
purports  to  convey  the  interest  of  Owen  Creason,  although  the 
Government  patent  showed  a  grant  to  Owen  Creason  and  he 
owned  the  land  when  the  judgment  for  taxes  was  rendered. 
"Greason"  is  not  idem  sonans  with  "Creason,"  and  the  deed  was 
void.     lb. 

23.  Tenancy  in  Common:  Purchase  of  Outstanding  Title:  Election. 
A  tenant  in  common  who  has  elected  to  repudiate  any  share 
in  an  outstanding  title  acquired  by  a  cotenant  is  bound  by 
that  election  and  cannot  afterward  assert  rights  inconsistent 
therewith.    Brown  v.  Howard,  466. 

24.   :  :  :  Assertion  of  Inconsistent  Rights.   Even 

though  it  be  conceded  that  when  the  husband  of  a  tenant  in 
common  buys  an  outstanding  title  he  holds  the  title  in  trust 
for  the  cotenants,  yet  where  an  heir,  in  a  prior  suit  concerning 
lands  included  in  his  decedent's  estate,  has  claimed  adversely 
to  the  outstanding  title  which  the  husband  of  another  heir  had 
bought  in,  he  will  not  be  heard  in  a  subsequent  suit  to  assert 
an  interest  in  the  title  held  by  the  husband.    lb. 
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25.  Trusts:  Repudiation:  Subsequent  Attempt  to  Enforce.  After 
having  repudiated  a  trust  agreement  concerning  land  by  claim- 
ing outside  of  and  adverse  to  its  terms  in  one  action,  a  party 
cannot  in  a  subsequent  action  assert  an  interest  thereunder.  lb. 

26.  Tenancy  in  Comnion.  If  the  heirs  of  the  deceased  husband 
exclusively  occupy  land  in  which  his  widow  is  entitled  to  dower 
and  refuse  to  attorn  to  her  any  rents,  then  their  possession 
becomes  adverse  to  her  and  she  cannot  be  considered  a  tenant 
in  common  with  them.    In  v.  Co.  v.  Curry,  483. 

27.  Deeds:  Identity  of  Parties:  Shown  by  Parol.  The  identity  of 
a  person  named  in  a  deed  may  be  shown  by  parol  evidence. 
Land  &  Improvement  Co.  v.  Murphy,  523. 

28.   :  :  '—:  Suit  to  Quiet  Title.    In  a  suit  to  quiet 

title,  where  the  plaintiff  claimed  under  a  tax  deed  in  a  pro- 
ceeding against  Isaac  D.  Critton,  the  record  owner  under  a 
deed  from  Aaron  Casad,  and  the  defendants  claimed  as  the 
heirs  of  Isaac  D.  Chritton  and  asserted  Uiat  their  ancestor  was 
the  grantee  in  the  deed  mentioned  and  had  died  before  the  tax 
proceeding  was  instituted,  the  evidence  is  held  sufficient  to  sup- 
port a  finding  for  the  defendants,  on  the  ground  that  Isaac  D. 
Chritton,  ancestor,  and  Isaac  D.  Critton,  grantee,  was  one  and 
the  same  person.    lb. 

29.  Leasehold:  Ejectment:  Assignee  of  Widow's  Interest:  Against 
Lessee  of  Void  Lease.  One  cannot  question  a  title  given  by 
himself,  or  hold  possession  of  land  in  the  face  of  his  own 
deed.  So  that,  the  assignee,  of  said  lessee,  having  succeeded 
to  the  one-third  interest  which  vested  in  the  widow  at  the 
close  of  the  administration,  is  entitled  to  recover  possession 
of  the  leasehold  property  in  ejectment  against  the  same  lessor 
and  the  lessee  of  a  subsequent  void  lease,  and  neither  can 
wholly  defeat  the  action  on  the  sole  ground  that  the  two  chil- 
dren, who,  with  plaintiff,  are  the  only  rightful  claimants  under 
the  original  lease,  are  not  made  parties;  but  the  said  children 
should  be  made  plaintiffs.    Orchard  v.  Store  Co.,  554. 

30.  County  Line:  Judicial  Notice.  The  court  should  take  judicial 
notice  that  all  that  part  of  section  7  in  township  24  of  range 
13  lying  west  of  Little  river  was  in  1869  in  Stoddard  county. 
By  whatever  name  Whitewater,  made  the  boundary  between 
New  Madrid  and  Stoddard  counties  in  that  vicinity,  is  now 
known,  somewhere  along  its  course  it  becomes  Little  river,  and 
was  the  river  by  which  the  boundary  line  between  the  two 
counties  was  fixed  by  the  Act  of  1868,  until  it  was  changed  by 
the  Act  of  1872,  by  which  the  county  line  was  removed  to  the 
west  line  of  said  section  7.    Keaton  v.  Hamilton,  564. 

31.  Swamp  Lands:  Ringer  Patents:  County  Warrants  as  Consid- 
eration: Estoppel.  The  various  decisions  of  this  court  hold- 
ing the  Eltzroth  patents  of  certain  swamp  and  overflowed 
lands  in  Stoddard  county  to  be  valid  and  to  have  conveyed  the 
legal  title  to  the  grantee,  have  now  become  a  rule  of  property; 
and  the  execution  by  the  said  Eltzroth,  special  commissioner, 
of  the  patent  of  1869  to  Lewis  M.  Ringer,  for  which  the  county 
received  in  payment  warrants  worth  to  it  their  face  value  and 
equal  to  the  consideration  expressed,  being  within  the  powers 
of  the  county,  and  the  instrument  showing  upon  its  face  that 
the  power  was  well  executed,  the  county,  by  retaining  the  con- 
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sideratlon  for  thirty  years  thereafter  and  by  falling  to  dis- 
turb the  status,  ratified  the  transaction,  and  Is  estopped  to  ques- 
tion the  grant;  and  no  one  claiming  adversely  to  the  said 
Ringer  or  his  grantees  will  be  permitted  to  assert  any  equity 
in  the  county.     Keaton  v.  Hamilton,  564. 

32.  Tax  Deed:  Suit  Against  Record  Owner  by  Initials.  Where  the 
title  stood  upon  the  record  In  the  name  of  Lewis  M.  Ringer, 
and  notice  was  given  by  publication  to  and  Judgment  by  de- 
fault was  rendered  against  L.  M.  Ringer,  a  sheriff's  deed,  made 
in  pursuance  to  said  judgment,  conveying  the  title  and  Interests 
of  L.  M.  Ringer,  did  not  convey  the  title  of  Lewis  M.  Ring- 
er,   lb. 

33.   :  Three-Year  Limitation:  Application.    The  act  of  March 

30,  1872,  Laws  1872,  p.  130,  providing  that  an  action  to  avoid 
or  defeat  a  sale  or  conveyance  of  land  for  taxes  must  be  brought 
within  three  years,  has  no  application  to  a  sheriff's  deed  made 
under  the  Act  of  April  22,  1877,  relating  to  the  collection  of  de- 
linquent taxes.    lb. 

34.  Limitation:  Thirty-Year  Statute:  Lawful  Possession  for  One 
Year.  Section  1884,  Revised  Statutes  1909,  requires  that  in 
order  for  it  to  constitute  a  bar  the  land  shall  have  been  in  the 
lawful  possession  of  the  person  claiming  adversely  to  the  legal 
title  for  one  year  prior  to  the  bringing  of  the  action;  and  in 
order  that  such  claimant  may  interpose  that  statute  as  a  de- 
fense, it  is  necessary  for  him  to  show  there  was  some  condi- 
tion that  the  law  will  construe  as  possession,  either  actual  or 
constructive.  Actual  possession  for  seven  months  prior  to 
bringing  the  action  is  not  a  sufficient  defense.  Nor  will  the 
possession  and  cultivation  of  forty  or  fifty  acres  in  another 
section,  between  which  and  the  land  in  suit  there  Intervenes 
an  unfenced  square  mile  of  swamp  and  woods,  although  de- 
scribed in  the  claimant's  invalid  deed,  nor  the  selling  of  some 
timber  off  the  unfenced  land  In  suit  or  the  pasturing  of  cattle 
thereon,  support  the  running  of  the  statute  or  authorize  the 
presumption  of  notice  to  the  true  owner  that  his  possession 
was  interrupted  or  his  title  in  danger.    lb. 

35.  Laches:  Adverse  Possession.  The  doctrine  of  laches  is  not 
applicable  to  a  suit  to  quiet  title  to  land,  where  the  whole  ques- 
tion relating  to  the  loss  of  the  legal  title  Is  dependent  upon  the 
non-payment  of  taxes  and  lawful  possession  for  one  year  under 
the  thirty-year  limitation  statute.    lb. 

36.  Conveyance:  Under  Seal:  Scroll.  A  recital  in  the  testimonium 
clause  that  the  deed  is  given  under  the  hand  and  seal  of  the 
maker  Is  a  sufficient  showing  that  the  instrument  was  sealed, 
whether  or  not  its  record  shows  a  seal  was  actually  attached.  lb. 

37.   :     Vested     Estate:     Reversion:     Condition    Subsequent. 

Where  no  condition  subsequent  was  annexed  to  the  grant,  and 
the  deed  in  its  entirety  and  the  circumstances  attending  its 
execution  demonstrate  that  no  reversion  was  intended  upon 
the  subsequent  happening  of  a  lawful  condition,  a  deed  of  gift 
vesting  the  title  in  fee  cannot  be  uprooted,  and  the  fee  will 
not  revert  to  the  grantor  or  his  heirs.  Catron  v.  Scarritt  Colle- 
giate Institute,  713. 
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LARCENY. 


Goslings:  Identity.  Where  no  other  necessary  matter  of  proof 
Is  called  in  question  except  the  Identity  of  the  four  Emden 
goslings  found  at  defendant's  house  with  those  stolen  from  the 
prosecutrix's  coop,  and  they  were  positively  identified  a  week 
later  by  prosecutrix  as  her  own,  and  defendant  and  his  wife 
testified  they  were  raised  by  defendant's  wife  and  belonged  to 
her,  the  question  of  identity,  and  consequently  of  larceny,  is 
properly  for  the  Jury  only.    State  v.  Baker,  339. 


2.  :  Potsesslon  Authorizing  Presumption  of  Guilt:  Exclu- 
sive. A  possession  authorizing  the  Jury  to  presume  that  de- 
fendant stole  the  stolen  goslings  is  not  required  to  be  exclusive, 
but  if  the  goslings  are  shown  to  have  been  stolen  and  were  soon 
afterwards  found  in  the  Joint  possession  of  defendant  and  his 
wife  in  their  poultry  yard,  there  is  such  possession  as  author- 
izes an  instruction  authorizing  the  presumption  that  defendant 
stole  the  goslings.    [Following  State  v.  Phelps,  91  Mo.  478.]   lb. 

3.   :    Search    Warrant:    Retention    of   Property   by    Sheriff. 

An  instruction  telling  the  Jury  that  when  a  search  warrant  Is 
served  by  the  sheriff,  the  State  has  the  right  to  cause  the 
sheriff  to  retain  the  property  found  and  alleged  to  have  been 
stolen,  for  use  as  evidence,  should  be  refused,  since  he  has  no 
right  in  law  to  retain  it  for  that  purpose,  and  where  it  is  not 
offered  in  evidence  the  instruction  is  out  of  harmony  with  the 
facts;  and  there  is  nothing  in  the  subject-matter  of  such  an 
instruction,  of  a  legal  sort,  which  brings  it  within  the  cate- 
gory of  instructions  which  the  court  is  compelled  to  give  of  his 
own  motion.    lb. 

LEASES  AND  LEASEHOLDS. 

1.  Widow's  Personal  Estate:  Child's  Share:  In  Spite  of  Will.  A 
devise  of  real  estate  by  a  husband  to  his  widow  does  .  not 
preclude  her  from  claiming  her  share  in  his  personal  estate 
equal  'to  a  child's  part  given  her  absolutely  by  section  349, 
Revised  Statutes  1909;  and  no  election  to  take  under  the  will, 
nor  any  renunciation  thereof,  by  her,  is  necessary  to  authorize 
her  to  claim  that  share  under  that  statute.  Where,  the  law 
gives  a  widow  absolutely  a  certain  share  in  her  liusband's 
estate  at  his  death,  he  cannot  deprive  her  of  it  by  will,  and  if 
in  such  case  the  law  does  not  say  that  she  must  within  a  certain 
time  make  a  formal  renouncement  of  the  will,  she  need  not  do 
so,  but  may  simply  ignore  the  will,  and  claim  what  the  law 
gives  her.  [Following  Egger  v.  £}gger,  225  Mo.  1.  c.  141.]  Or- 
chard V.  Store  Co.,  554. 

2.   :  Share  In  Leasehold:  Ejectment.    Where  testator  by  his 

will  devised  his  real  and  personal  estate  to  his  widow  and  two 
children  in  equal  proportions,  a  leasehold  for  twenty  years 
held  by  him,  being  personal  property,  passed,  upon  his  death 
and  a  settlement  of  his  estate  undisposed  of,  to  his  said  widow 
and  children,  as  distributees,  and  a  conveyance  of  said  lease- 
hold by  the  widow  to  plaintiff  conveyed  to  said  assignee  the 
title  of  one  of  the  three  Joint  owners.  [Following  Orchard  v. 
Store  Co.,  226  Mo.  414.]     lb. 

5.   :   :  :   Against   Lessee  of  Void   Lease.     One 

cannot  question  a  title  given  by  himself,  or  hold  possession  of 
land  in  the  face  of  his  own  deed.    So  that,  the  assignee  of  said 
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LEASES  AND  LEASEHOLDS— Continued. 

lessee,  having  succeeded  to  the  one-third  interest  which  vested 
in  the  widow  at  the  close  of  the  administration,  is  entitled  to 
recover  possession  of  the  leasehold  property  in  ejectment 
against  the  same  lessor  and  the  lessee  of  a  subsequent  void 
lease,  and  neither  can  wholly  defeat  the  action  on  the  sole 
ground  that  the  two  children,  who,  with  plaintiff,  are  the  only 
rightful  claimants  under  the  original  lease,  are  not  made  par- 
ties; but  the  said  children  should  be  made  plaintiffs.  Orchard 
V.  Store  Co.,  554. 

LIBEL. 

1.  Instructions:  Commissions  of  Revenue  Collectors.  In  an 
action  for  libel  for  publishing  in  a  newspaper  that  the  plain- 
tiff as  county  collector  had  illegally  retained  county  funds,  an 
instruction  purporting  to  cover  the  whole  case  is  held  incon- 
sistent and  contradictory  in  its  attempts  to  set  out  the  law 
governing  the  commissions  legally  to  be  retained  by  county 
collectors.    Dameron  v.  Hamilton,  103. 

2.   :   :    Illegally   Retained:    Fees  for  Collecting  Back 

Taxes.  Where,  in  an  action  for  libel  for  publishing  in 
a  newspaper  that  the  plaintiff  as  county  collector  had 
illegally  retained  county  funds,  the  defendant  pleaded  the  truth 
of  his  statement,  an  instruction  purporting  to  cover  the  whole 
case  should  direct  the  jury  to  consider,  with  respect  to  the 
illegality  of  the  plaintiff's  acts,  any  evidence  that  he  had 
retained  no  commissions  on  back  taxes  collected  during  his 
incumbency,  since  it  might  thus  appear  that,  whatever  he 
may  have  retained  as  commissions  on  other  funds,  the  general 
balance  was  not  in  favor  of  the  county.    lb. 

3.  :    :     :     Embezzlement.      Since    Sec.    3562, 

R.  S.  1889  (the  same  as  Sec.  1925,  R.  S.  1899,  and  Sec. 
4563,  R.  S.  1909),  makes  it  a  felony  for  a  collector  of  the  revenue 
to  retain  unlawfully  any  sum  in  excess  of  his  commissions 
and  fees,  and  provides  that  his  neglect  or  refusal  to  pay  any 
such  excess  shall  be  prima-facie  evidence  of  embezzlement,  an 
instruction  purporting  to  cover  the  whole  case,  in  an  action 
for  libel  by  writing  and  publishing  in  a  newspaper  that  the 
plaintiff  as  county  collector  had  illegally  retained  county  funds, 
to  which  action  the  defendant  pleaded  the  truth  of  his  state- 
ment, should  submit  the  issue  whether  the  plaintiff  was  prima- 
facie  guilty  of  embezzlement  or  whether  he  retamed  only  so 
much  as  he  was  lawfully  entitled  to,  and  it  was  error  to 
instruct  that  if  he  retained  more  than  his  due,  such  retention 
was  an  illegal  though  not  a  criminal  act,  and  that  if  the  jury 
found  that  the  defendant  in  his  published  statement  did  not 
so  use  the  word  "illegally"  as  to  impute  a  crime  to  the  plaintiff 
the  defendant  should  have  the  verdict.    lb. 

4.  :  :  :   "Illegally"  and  ^'Unlawfully:"  Synony- 

mous  Terms.  The  words  "illegally"  and  "unlawfully"  are 
synonymous,  and  they  are  frequently  used  interchangeably  to 
express  the  same  idea.    lb. 

5.  :     :     :     Retort:     When     Privileged.      One 

who  has  been  attacked  may  retort  upon  his  adversary,  but 
even  in  rebutting  an  accusation  he  must  not  intrude  unneces- 
sarily into  the  private  life  of  his  assailant,  or  make  counter- 
charges against  his  character,  unconnected  with  the  original 
charge,  and  accordingly,  in  an  action  for  libel,  the  fact  that  a 
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heated  newspaper  controversy,  growing  out  of  the  defendant's 
criticism  of  a  city  council,  had  continued  for  some  time  and 
finally  grown  personal,  does  not  render  privileged  the  defend- 
ant's statement  that  the  plaintiff  as  county  collector  had  illegally 
retained  county  funds,  a  matter  that  had  not  previously  found 
place  in  the  controversy.    lb. 

See,  also.  Slander. 

UCBNSES,  MERCHANTS'  AND  MANUFACTURERS'.  See  Schools. 

LIENS. 

1.  Special  Taxes:  Priority  of  Liens.  Liens  on  land  for  taxes  take 
priority  in  the  reverse  order  of  other  liens;  that  is,  the  last 
is  first,  and  the  first  last.  And  in  the  absence  of  a  statute  or 
charter  provision  to  the  contrary,  there  is  no  difference  in  , 
this  respect  between  liens  for  general  taxes,  and  liens  for 
special  taxes.  And  the  right  to  priority  of  the  later  special 
tax  bill  over  a  prior  one  is  implied,  or  at  least  not  denied,  by 
sections  22  and  24  of  Article  8  of  the  Charter  of  Kansas  City, 
declaring  that  any  person  claiming  any  estate  or  interest  in 
the  land  may  be  joined  as  defendants  in  the  suit  on  the  tax 
bill,  "and  the  right,  title,  interest  or  estate  of  the  parties  made 
defendants  in  any  such  suit  shall  be  bound  thereby."  [Dis- 
approving Parker- Washington  Company  v.  Corcoran,  150  Mo. 
App.  188.] 

Held,  by  WALKER,  J.,  dissenting,  that  the  last  special  tax  bill 
cannot  be  given  priority  of  liens  over  others  previously 
issued,  unless  there  is  a  statute  or  city  charter  authoriahi^ 
such  priority;  and  such  priority  not  only  is  not  given  by 
the  charter  of  Kansas  City,  but  tJiat  charter  specifically  says 
that  every  special  tax  bill  **shall  be  a  lien  on  the  land 
described  therein  upon  the  date  of  the  certification  thereof 
to  the  city  treasurer"  by  the  Board  of  Public  Works,  which 
clearly  means  that  the  tax  bill  which  is  first  in  date  of 
certification  is  first  as  a  Hen.    Jaicks  v.  Oppenheimer,  693. 


:  Referable  to  Taxing  Power.  The  power  to  assess  private 

property  for  a  public  improvement  is  referable  to  and  derivable 
from  the  taxing  power  of  the  State  lodged  by  the  Constitution 
in  the  General  Assembly,  and  such  special  taxes  are,  in  their 
essence,  just  as  much  taxes  as  are  general  taxes  assessed 
against  the  same  land  for  the  support  of  the  government;  and 
the  assessment  and  collection  of  either  special  or  general  taxes 
are  an  exercise  of  the  taxing  power. 

Held,  by  WALKER,  J.,  dissenting,  that  priority  of  liens  of 
general  taxes  did  not  exist  at  common  law,  but  had  its 
origin  In  a  statute,  first  enacted  in  this  State  in  1820;  that 
the  doctrine  of  sovereignty  of  the  State  to  make  general 
taxes  a  lien  on  land  cannot  be  applied  to  special  taxes  ex- 
cept by  statute,  or  by  a  city  charter  of  equal  dignity  with 
a  statute;  that  there  is  no  such  statute,  and  the  charter 
of  Kansas  City  (section  24,  article  8)  specifically  declares 
that  a  special  tax  bill  shall  be  a  lien  on  the  land  described 
therein  "upon  the  date  of  the  certification  thereof  to 
the  city  treasurer"  by  the  Board  of  Public  Works,  which 
can  have  no  other  meaning  than  that  each  special  tax  bill 
takes  priority  in  the  order  in  time  of  its  certification; 
and  that,  therefore,  the  last  bill  certified  cannot  take 
priority  as  a  lien  over  others  previously  certified.    lb. 
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3.  :    Basis  for  Priority  of  Lien.     Special  assessments  are 

charges  on  the  physical  property  and  proceedings  to  enforce 
them  are  in  rem,  or  against  the  thing  itself.  The  basis  of  the 
assessment  is  that  it  is  a  just  equivalent  of  the  increased 
value  or  permanent  increment  due  to  the  public  improvement, 
and  the  tax  bill  represents  that  added  value,  and  the  city  or 
contractor  is  entitled  to  be  paid  that  added  amount  without 
waiting  for  the  holders  of  prior  liens  to  be  paid.  Jaicks  v. 
Oppenheimer,  693. 

UMITATIONS. 

1.  Ejectment:  Street:  Possession  Begun  Prior  to  1866.  Adverse 
actual  possession  of  a  strip  of  ground  designated  on  a  plat  as 
a  street,  begun  by  fencing  the  same  and  constructing  a  house 
thereon  prior  to  1860,  and  continued  ever  since  except  about  one 
year  during  the  Civil  War  beginning  with  October,  1863,  bars  a 
recovery*  by  the  city.    Harrisonville  v.  Foster,  82. 

2.  Cotenancy:  Adverse  Possession.  As  a  general  rule,  the  pos- 
session of  one  tenant  in  common  is  the  possession  of  all;  but 
if  he  deals  with  the  property  as  absolute  owner,  knowingly 
encumbers  it  by  mortgage  or  deed  of  trust,  and  by  his  acts 
conveys  the  impression  that  he  is  holding  adversely  to  his 
cotenants,  he  may  acquire  a  good  title  by  adverse  possession. 
Hart  V.  Eldred,  148. 


:  :  Evidence.  The  evidence,  in  a  suit  to  ascer- 
tain and  determine  title  to  land,  brought  by  tenants  in  common 
against  one  claiming  through  conveyances  and  encumbrances 
made  by  a  cotenant,  held  not  to  show  title  in  the  defendant  by 
adverse  possession.    lb. 

Appeal:  Abandoned  Issues.  If  respondents  in  their  brief  say 
nothing  about  the  unpleaded  issue  of  adverse  possession,  and 
apparently  treat  the  case  as  if  the  evidence  failed  to  show 
adverse  possession,  that  issue  will  be  considered  as  having 
been  abandoned.    Stevenson  v.  Brown,  182. 

Dower:  Limitation:  Disability  of  Coverture:  Not  Part  of  Gen- 
eral Statute.  The  dower  statute  of  limitations  is  not  a  part 
of  the  general  law  applicable  to  the  limitations  of  actions 
concerning  real  estace,  and  cannot  be  construed  as  in  pari 
materia  with  it,  but  stands  alone,  and  as  it  makes  no  exception 
of  coverture  as  an  excuse  for  delay  in  asserting  dower  such 
disability  will  not  be  read  into  it  So  that  where  the  widow 
married  again,  the  time  within  which  she  is  barred  to  assert 
dower  in  her  deceased  husband's  land  must  be  determined  by 
Sec.  391,  R.  S.  1909,  and  cannot  be  lengthened  out  by  provisions 
concerning  the  disability  of  coverture  found  in  the  general 
limitation  law.    Inv.  Co.  v.  Curry,  483. 

:  :  Ten  Years:  Coverture.  An  action  for  the  ad- 
measurement of  dower  is  barred  in  ten  years  after  the  hus- 
band's death;  and  the  fact  that  soon  after  the  husband's  death 
his  widow  married  again  and  has  since  been  under  coverture, 
did  not  operate  to  lengthen  the  limitation.  Such  is  the  mean- 
ing of  Sec.  391,  R.  S.  1909,  and  the  courts  cannot  read  into 
it  any  exception  it  does  not  contain.  Her  coverture  (brought 
about  by  a  remarriage)  has  not  barred  her  since  1889  to  main- 
tain an  action  to  have  her  dower  admeasured — the  same  year 
in  which  said  statute,  in  its  present  form,  was  enacted.    lb. 
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7.  :   :   :    Retrospective  Statute.     The  General 

Assembly  has  power  to  shorten  a  limitation,  provided  a  rea- 
sonable time  is  given  within  which  parties  affected  by  it  may 
maintain  their  actions  to  assert  an  existing  right.  The  fact 
that  the  husband  died  and  his  widow  remarried  prior  to  the 
enactment  in  1889  of  Sec.  391,  R.  S.  1889,  declaring  that  suits 
for  the  admeasurement  of  dower  must  be  brought  within  ten 
years  after  the  husband's  death,  will  not  prevent  the  applica- 
tion of  that  statute  to  her  suit  for  dower  in  her  deceased 
husband's  real  estate,  especially  where  it  was  not  begun  for 
more  than  ten  years  after  the  statute  was  enacted.    lb. 

8.  :  Tenancy  In  Common.  If  the  heirs  of  the  deceased  hus- 
band exclusively  occupy  land  in  which  his  widow  Is  entitled 
to  dower  and  refuse  to  attorn  to  her  any  rents,  then  their 
possession  becomes  adverse  to  her  and  she  cannot  be  considered 
a  tenant  in  common  with  them.    lb. 


9.   :   The  Word   Recovery:   Adverse  Possession.     The  word 

"recovery"  used  In  Sec.  391,  R.  S.  1909,  beginning,  "All  actions 
for  the  recovery  of  dower  In  real  estate,"  does  not  mean  an 
action  to  regain  possession  of  real  estate  which  has  already  been 
assigned  or  admeasured  to  the  widow  as  dower;  it  means  that 
If  she  wishes  to  assert  dower,  she  must  within  ten  years  after 
the  death  of  her  husband  bring  her  action  in  court  for  the 
admeasurement  of  dower,  whether  or  not  the  real  estate  be  in 
adverse  possession.     lb. 

10.  :  Repeal  of  Exceptions:  Mansion  House:  Acquiescence 
of  Heirs.  The  fact  that  in  the  statute  (Sec.  391,  R.  S.  1909) 
as  originally  enacted  in  1887  there  were  sating  clauses  in  favor 
of  a  widow  if  she  was  in  possession  of  the  mansion  or  under 
legal  disability,  and  that  these  several  clauses  were  omitted 
from  the  revised  bill  of  1889,  strongly  Indicates  a  legislative 
purpose  that  there  should  be  no  exception  at  all  to  the  require- 
ment that  an  action  for  dower  must  be  brought  within  ten 
years  after  the  husband's  death;  but  whether  it  would  be  within 
the  constitutional  power  of  the  General  Assembly  to  penalize 
a  widow  by  barring  her  dower  In  land  already  in  her  possession 
because  she  falls  to  bring  suit  therefor  within  ten  years  after 
her  husband's  death,  or  whether  the  heirs  would  be  estopped 
from  setting  up  such  failure  as  a  bar  after  they  had  acquiesced 
in  her  exclusive  possession,  are  questions  not  decided  In  this 
case,  where  the  widow  was  at  no  time  In  possession  and  knew 
from  the  time  of  the  final  settlement  in  1891  that  her  husband's 
heirs  were  In  possession  and  asserting  exclusive  ownership,  and 
brought  no  action  until  1910.    lb. 

11.  Tax  Title:  Three-Year  Limitation:  Application.  The  act  of 
March  30,  1872,  Laws  1872,  p.  130,  providing  that  an  action  to 
avoid  or  defeat  a  sale  or  conveyance  of  land  for  taxes  must  be 
brought  within  three  years,  has  no  application  to  a  sheriff's  deed 
made  under  the  Act  of  April  22,  1877,  relating  to  the  collection 
of  delinquent  taxes.    Keaton  v.  Hamilton,  564. 

12.  Thirty-Year  Statute:  Lawful  Possession  for  One  Year.  Sec- 
tion 1884,  Revised  Statutes  1909,  requires  that  In  order  for  It 
to  constitute  a  bar  the  land  shall  have  been  in  the  lawful 
possession  of  the  person  claiming  adversely  to  the  legal  title 
for  one  year  prior  to  the  bringing  of  the  action;  and  in  order 
that  such  claimant  may  interpose  that  statute  as  a  defense. 
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it  Is  necessary  for  him  to  show  there  was  some  condition 
that  the  law  will  construe  as  possession,  either  actual  or 
constructive.  Actual  possession  for  seven  months  prior  to 
hringing  the  action  is  not  a  sufficient  defense.  Nor  will  the 
possession  and  cultivation  of  forty  or  fifty  acres  in  another 
section,  between  which  and  the  land  In  suit  there  intervenes 
an  unfenced  square  mile  of  swamp  the  woods,  although  de- 
«cribed  in  the  claimant's  invalid  deed,  nor  the  selling  of  some 
timber  off  the  unfenced  land  in  suit  or  the  pasturing  of  cattle 
thereon,  support  the  running  of  the  statute  or  authorize  the 
presumption  of  notice  to  the  true  owner  that  his  possession  was 
interrupted  or  his  title  in  danger.     Keaton  v.  Hamilton,  564. 

13.  Laches:  Adverse  Possession.  The  doctrine  of  laches  is  not  ap- 
plicable to  a  suit  to  quiet  title  to  land,  where  the  whole  ques- 
tion relating  to  the  loss  of  the  legal  title  is  dependent  upon  the 
non-payment  of  taxes  and  lawful  possession  for  one  year  under 
the  thirty-year  limitation  statute.     lb. 

14.  Street:  Adverse  Potsetsion.  A  claim  of  title  to  a  street,  by 
limitation  or  by  abandonment,  presents  issues  of  law;  and 
no  right  or  title  can  accrue  from  adverse  possession,  unless  it 
began  prior  to  the  time  the  statute  excepting  lands  devoted  to 
a  public  use  from  the  operation  of  the  Statute  of  Limitations 
became  operative  on  August  1,  1866,  and  was  actual,  open  and 
notorious,  under  a  claim  of  ownership,  prior  to  that  date.  Hat- 
ton  r.  St.  Louis,  634. 

LODGING  HOUSE.    See  Fire  Escapes. 

LOST  OR  FORGOTTEN  MONEY.     See  Abandoned  Property. 

MALICIOUS  PROSECUTION.    See  False  Imprisonment. 

MANSLAUGHTER. 

In  Third  Degree:  Intentional  Homicide:  Instruction.  The  court 
should  not  give  an  instruction  for  manslaughter  in  the  third 
degree  where  the  evidence  tends  to  show  the  killing  was  in- 
tentional. Where  at  the  altercation  in  the  afternoon  preceding 
the  homicide  defendant  declared  he  would  "get"  deceased  later 
and  after  a  scuffle  with  deceased  that  evening  in  the  saloon 
attempted  to  procure  a  pistol  from  the  bartender  with  which 
to  shoot  deceased,  and  failing  in  that  obtained  and  threw  a 
rock  at  deceased  as  he  was  passing  out  through  the  saloon 
door,  striking  him  on  the  neck  and  killing  him,  the  court  did 
not  err  in  refusing  to  give  an  instruction  for  manslaughter  in 
the  third  degree,  on  the  theory  that  the  killing  was  *'in  a  heat 
of  passion  without  a  design  to  effect  death."  State  v.  Miller, 
395. 

MARRIED  WOMAN'S  TORTS.     See  Husband  and  Wife,  1  to  3. 

MASTER  AND  SERVANT.    See  Negligence,  8  to  10,  and  14  and  15. 

MERCHANTS'  AND  MANUFACTURERS'  UCENSES.    See  Schoola. 

MINOR  DEFENDANT.     See  Guardian. 

MISCONDUCT  OF  COUNSEL.    See  Attorneys. 

MISLAID  MONEY.    See  Abandoned  Property. 
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MOTION  FOR  NEW  TRIAL. 

1.  Appeal:  No  Assignment  of  Point  Relied  on.  Where  plaintiff 
sued  the  city,  a  landlord  and  his  tenant  for  damages  for  per- 
sonal injuries  due  to  the  falling  upon  her  of  a  rotten  fence  as 
she  walked  along  the  sidewalk,  the  city  on  appeal  will  not  be 
heard  to  contend  that  the  verdict  in  favor  of  the  tenant  re- 
leased the  city  from  liability,  unless  said  point  was  made  a 
specific  ground  of  its  motion  for  a  new  trial;  and  a  ground 
stated  in  the  motion  that  "the  verdict  is  against  the  law  and 
against  the  law  under  the  evidence,"  or  that  'the  verdict  in 
favor  of  the  tenant  is  against  the  law  and  the  law  under  the 
evidence,"  is  not  sufficient  to  raise  the  point  that  the  verdict 
in  favor  of  the  tenant  released  the  city  from  liability.  Besides, 
the  proper  practice  in  such  case  was  for  the  city  to  file  a  motion 
in  the  trial  court  for  judgment  non  obstante  veredicto,  Polski 
V.  St.  Louis,  468. 

2.   :    Statute.     Section   1841,   R.   S.   1909,   governs   motions 

for  a  new  trial,  and  requires  them  to  be  specific.  Section 
2022  does  not  undertake  to  designate  what  the  motion  for  a 
new  trial  shall  contain,  but  merely  designates  some  of  the 
grounds  for  which  a  new  trial  may  be  granted,  leaving  to  the 
appellate  court  to  determine  by  section  1841  whether  or  not 
the  motion  is  sufficiently  specific  to  call  to  the  attention  of  the 
trial  court  the  errors  it  has  committed.    lb. 

3.  Abstract:  Record  Proper:  No  Showing  of  Motion  for  New 
Trial:  Appellate  Review.  If  the  abstract  of  the  record  proper 
fails  to  show  the  filing  of  a  motion  for  a  new  trial,  appellate 
review  must  be  limited  to  the  record  proper,  and  that  is  true 
even  though  what  purports  to  be  the  abstract  of  the  bill  of  ex- 
ceptions does  show  that  a  motion  for  a  new  trial  was  filed. 
Case  V.  Garland,  463. 

MOTIVE. 

Absence  of:  Instructions.  Absence  of  apparent  motive  for  a  crime 
does  not  authorize  an  acquittal  and  does  not  call  for  an  in- 
struction on  that  subject.    State  v.  Cox,  408. 

MURDER. 

1.  Sentence  at  Death:  Doubt  as  to  Guilt:  Rule  on  Appeal.  Where 
the  judgment  assesses  appellant's  punishment  at  death,  and 
the  facts  show  any  doubt  of  his  guilt,  and  infractions  of  the 
well  established  rules  of  criminal  procedure  which  may  be 
reasonably  held  to  be  prejudicial  will  work  a  reversal;  but  if 
it  appear  that  there  is  no  doubt  of  guilt  and  that  a  ruthless 
murder  has  been  committed,  only  errors  tending  to  prevent 
a  fair  and  impartial  trial  will  be  considered  sufficient  to  justify 
an  interference  with  the  judgment.    State  v.  Tatman,  357. 

2.  Unquestioned  Guilt:  Appellate  Rule.  In  the  presence  of  the  un- 
questioned guilt  of  a  defendant  charged  with  first-degree  mur- 
der, only  errors  which,  upon  a  fair  interpretation,  tend  to 
provent  an  impartial  trial,  will  work  a  reversal.  State  v.  Sher- 
man, 374. 

3.  Sufficiency  of  Evidence.  The  evidence  in  this  case,  and  in 
its  companion  case  of  State  v.  Tatman,  ante,  page  357,  author- 
ized a  verdict,  of  murder  in  the  first  degree.    lb. 
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4.  Circumstantial  Evidence.  There  is  no  hard-and-fast  rule  npon 
which  to  base  a  conclusion  in  cases  dependent  for  their  facts 
on  circumstantial  evidence,  except  there  must  not  be  a  total 
failure  of  evidence  showing  guilt,  nor  such  a  chain  of  weak 
and  disconnected  circumstances  as  to  justify  an  inference  that 
the  verdict  is  the  result  of  passion,  prejudice  or  partiality;  but 
even  in  a  murder  case,  where  the  evidence  is  circumstantial, 
if  it  is  sufficient  to  meet  each  element  of  the  rule,  namely,  that 
the  circumstances  proved  must  be  consistent  with  each  other 
and  with  the  hypothesis  that  the  accused  is  guilty,  and  so  in- 
consistent with  every  presumption  of  innocence  as  to  exclude 
every  conclusion  except  that  of  guilt,  and  if  such  substantial 
facts  have  been  shown  as  authorize  a  conclusion  of  guilt,  the 
Supreme  Court  on  appeal  will  not  interfere,  whether  the  de- 
fense be  alibi  or  insufficiency  of  the  evidence.  State  v.  Mil- 
ler, 441. 

NAMES.    See  Idem  Sonans. 

NEGUGENCE. 

1.  Identity  of  Dead  Body:  Rings.  When  the  front  doors  of  the 
lodging  house  were  broken  open  the  unrecognizable  dead  body 
of  a  woman,  entirely  naked  and  barefooted,  was  found  on 
the  first  floor,  in  the  vicinity  of  the  flercest  fire  in  the  building. 
Plaintiffs'  mother  regularly  lodged  there,  in  a  room  on  the 
second  floor,  opening  into  the  hall,  into  which  led  a  stairway 
from  the  first  floor.  Certain  rings  were  clasped  tightly  in  the 
woman's  hand,  which  were  identified  by  a  man,  to  whom  one  of 
them  belonged,  and  who  had  seen  them  in  the  possession  of 
plaintifTs  mother  only  about  four  hours  before  the  fire.  Her 
employer  testified  he  saw  her  body  on  the  porch  after  the  fire. 
Held,  a  case  for  the  jury  on  the  question  of  Identity.  Burt  v. 
Nichols,  1. 

2.  Lodging  House:  Prima-Facle  Case.  Proof  that  deceased  had 
been  rooming  at  the  house  for  six  months  prior  to  the  fire, 
that  eighteen  or  nineteen  persons  lodged  there  and  that  it  was 
usually  full,  made  out  a  prima-facle  case  that  the  house  was 
being  Ubed  as  a  lodging  house  and  that  the  landlord  knew  of 
that  use.    lb. 

8.  :   :    Ownership.     It  being  admitted   or  shown  in 

evidence  that  defendant  was  the  owner  of  the  house  at  the 
time  of  the  fire,  the  burden  did  not  rest  upon  plaintiffs  there- 
after to  show  how  long  he  had  been  the  owner,  but  if  he  was 
not  liable,  because  of  sixty  days  of  grace  granted  by  the  stat- 
ute, the  matter  of  establishing  that  defense  rested  on  him.    lb. 

4.   :   Fire  Escape:   Waiver:  Assumed  Risks.    The  deceased 

woman  by  becoming  a  lodger  in  the  lodging  house  and  remain- 
ing there  for  six  months  or  more  did  not  waive  compliance 
on  the  owner's  part  with  the  statute  and  ordinance  requiring 
fire  escapes.  Compliance  with  an  express  statute  cannot  be 
waived  by  one  whose  death  or  injury  Is  due  to  another's  failure 
to  comply  with  Its  plain  requirement.  The  duty  of  the  owner 
to  place  the  fire  escape  upon  the  lodging  house  was  not  a 
contractual  obligation,  between  deceased  and  the  owner,  nor 
between  him  and  her  landlady,  and  the  doctrine  of  assumption 
of  risks  has  no  application  to  such  a  case.    lb. 


:    :    Substantial    Compliance.     Wherever    the   ar- 
rangement of  the  halls,  porches  and  windows  cannot  be  held 
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out-of-hand,  as  a  matter  of  law,  as  equivalent  facilities  for  Are 
escapes,  the  question  as  to  whether  they  constitute  a  substan- 
tial compliance  with  the  statutory  or  ordinance  requirements 
for  fire  escapes  of  named  size  and  construction,  becomes  one 
for  the  jury,  as  it  was  in  this  case.    lb. 


6.   :  :   Proximate  Cause:  Contributory  Negligence  at 

Affirmative  Defense.  It  is  negligence  per  se  in  the  owner  of 
a  lodging  house  to  neglect  and  fail  to  comply  with  the  statute 
and  ordinances  requiring  such  buildings  to  be  equipped  with 
fire  safety  appliances;  but  this  fact  alone  does  not  inevitably 
fix  liability;  for  defendant  may  avoid  that  by  proof  either  of 
contributory  negligence  or  of  lack  of  proximate  cause.  But 
where  contributory  negligence  is  not  shown  by  plaintiff's  own 
evidence,  it  is  an  affirmative  defense,  and  a  matter  for  the 
Jury;  and  where  the  death  of  plaintiffs'  mother  in  the  fire  which 
destroyed  the  lodging  house  in  which  she  was  asleep,  can  only 
be  logically  imputed  either  to  the  owner's  negligence  to  pro- 
vide proper  fire  escapes,  or  to  her  own  contributory  negligence, 
and  the  facts  to  establish  her  contributory  negligence  do  not  so 
clearly  appear  from  plaintiffs'  proof  that  no  reasonable  person 
can  draw  two  inferences  therefrom,  the  court  should  not  compel 
a  nonsuit,  but  the  case  should  go  to  the  Jury,  even  though  the 
proximate  cause  be  dark.    lb. 

7.  :  :  :  Rea  Ipsa  Loquitur.  Where  fire  safety- 
appliance  laws  are  violated,  and  death,  unexplained  except 
by  the  physical  facts,  occurs  as  the  result  of  the  burning  of  a 
lodging  house  unequipped  with  the  required  appliances,  the  rule 
of  res  ipsa  loquitur  should  be  invoked  to  take  the  case  to  the 
jury.    lb. 

8.  Pleading:  Motion  to  Make  More  Definite:  Refusal  to  Amend: 
Demurrer.  If  the  ruling  of  the  court  sustaining  defendant's 
motion  to  require  plaintiff  to  make  his  petition  more  definite 
and  certain  was  correct,  then,  upon  plaintiff's  refusal  to  file 
an  amended  petition,  the  court's  action  in  sustaining  defend- 
ant's demurrer  on  the  ground  that  the  petition  does  not  state 
a  cause  of  action  is  also  correct  But  if  the  allegations  amount 
to  a  sufficient  statement  of  a  cause  of  action,  the  sustaining  of 
the  demurrer  is  error.    Removich  v.  Construction  Co.,  43. 


:    Matter   and    Servant:    Excavating    Sewer:    Break    of 

Hoisting  Cable.  A  petition  charging  that  defendant  was  en- 
gaged in  removing  earth  from  the  bottom  of  a  large  trench  pre- 
paratory to  building  a  sewer  therein;  that  defendant  used  a 
hoisting  machine  for  the  purpose  of  lifting  said  earth,  and 
after  same  had  been  lifted  by  steam  power  in  buckets  to  the 
surface  of  the  street  said  earth  was  conveyed  in  buckets  by 
a  carrier  ru^ining  upon  a  steel  track  to  a  point  where  said 
concrete  sewer  had  been  built  into  said  trench,  and  there 
dumped  upon  said  sewer  thus  laid,  and  thereby  was  used  to  fill 
up  said  trench  above  said  sewer;  that  for  the  purpose  of 
lifting  said  earth  from  the  bottom  of  said  trench  defendant 
used  large  steel  buckets  to  which  were  attached  steel  cables, 
which  were  pulled  by  steam  power;  that  plaintiff  was  employed 
by  defendant  as  a  laborer  to  dig  in  the  bottom  of  said  trench 
and  to  fill  up  said  buckets;  that  while  thus  engaged  and  when 
one  of  said  buckets  over  his  head  was  being  conveyed  by  said 
steam  power,  "by  reason  of  the  carelessness  and  negligence 
of  defendant  the   steel   cable   attached  to   said  bucket   broke. 
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causing  said  bucket  to  fall  upon  plaintiff,  thereby  inflicting  a 
comminuted  fracture  of  his  arm/'  etc.,  does  not  state  a  cause  of 
action  of  negligence  under  the  law  of  master  and  servant 
Removlch  y.  Construction  Co.,  43. 

10.  : : : :  Re«  Ipsa  Loquitur.    The  petition 

cannot  be  held  under  the  doctrine  of  res  ipsa  loquitur,  to 
state  a  cause  of  action  of  negligence  on  the  master's  part,  if 
it  states  nothing  more  than  the  fact  that  the  steel  cable  broke 
and  the  bucket  fell  and  the  servant  was  thereby  hurt.  The 
presumption  of  the  master's  negligence  cannot  be  held  to  arise 
from  the  mere  fact  that  an  accident  happened  and  an  allega- 
tion of  its  bare  physical  cause,  wholly  unaided  by  any  circum- 
stance tending  to  show  any  negligent  act  of  either  omission  or 
commission  on  the  part  of  the  master,  as  the  responsible  human 
cause  of  the  accident.  A  prima-facie  case  for  the  servant  is 
not,  as  a  rule,  made  out,  either  in  pleading  or  in  proof,  by 
the  mere  fact  of  accident  and  the  consequent  injury  to  him 
resulting  therefrom.  It  cannot  be  stated  dogmatically  that 
the  doctrine  of  res  ipsa  loquitur  is  never  applicable  as  between 
master  and  servant;  for  there  are  isolated  occurrences  which 
of  themselves  show  they  must  have  happened  from  a  negligent 
cause  chargeable  to  the  master.  But  where  the  accident  con- 
cededly  may  have  been  produced  from  causes  for  which  the  mas- 
ter in  law  is  not  liable,  it  is  plaintiff's  duty  to  allege  such  affirm- 
ative facts  as  show  it  was  due  to  some  omission  of  duty  which 
the  law  imposes  on  him,  to  provide  safe  tools  and  a  safe  place 
at  which  his  servant  is  to  work.    lb. 

n.  Liability  of  Husband  for  Torts  of  Wife:  In  Connection  With 
Her  Separate  Property.  The  husband  is  not  liable  in  damages 
for  personal  injury  to  a  passenger  in  an  elevator  in  a  building 
owned  by  his  wife  as  her  separate  statutory  property  and  leased 
and  managed  by  her  independently  of  her  husband.  Boutell  v. 
Shellaberger,  70. 

12.  Speed  of  Car:  Before  Discovery  of  Traveler  At  Street 
Crossing:  Humanitarian  Rule:  Instruction:  PlalntifTs  Own 
Theory.  Where  the  petition  pleads'  neither  an  ordinance 
restricting  the  speed  of  the  street  car,  nor  that  the  actual 
speed  of  the  car  which  struck  plaintiff's  wagon  at  a  street  cross- 
ing was  negligent  at  common  law,  but  founds  the  cause  of 
€U!tion  solely  upon  the  humanitarian  doctrine,  an  instruction 
for  defendant  which  tells  the  jury  that  unless,  after  the  motor- 
man  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen, 
that  the  wagon  in  which  plaintiff  was  riding  was  going  to  cross 
the  track  in  front  of  the  car  so  as  to  be  in  danger  of  being 
struck  by  said  car,  he  did  not  exercise  ordinary  care  tc  stop 
the  car  and  avoid  the  collision,  then  the  verdict  must  oe  for 
defendant,  is  not  erroneous,  if,  on  the  theory  .ot  liability,  it  is 
in  every  respect  equivalent  to  plaintiffs  instruction  given.  The 
two  instructions  being  substantially  the  same,  defendant's  is 
not  reversible  error  on  the  theory  that  it  eliminates  the  speed 
of  the  car  prior  to  the  time  the  motorman  saw  or  might  have 
seen  the  wagon  on  the  track.  Nor  are  the  words  "after"  and 
"then"  objectionable.    Jaggard  v.  Met.  St.  Ry.  Co.,  142. 

13.  Argument  to  Jury.  It  is  not  error,  in  argument  to  the 
jury,  to  draw  reasonable  conclusions  from  the  evidence.  It  is 
not  error  for  defendant's  counsel  to  call  the  jury's  attention  to 
the  fact  that  plaintiff  testified  that,  as  he  was  about  to  cross  the 
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street  car  track  in  a  wagon,  he  looked  and  saw  the  approaching 
car  as  soon  as  he  could,  and  draw  from  that  testimony  the 
conclusion  that  the  motorman  could  not  have  seen  plaintiff's 
wagon  any  sooner  than  plaintiff  could  have  seen  the  car,  and 
that  consequently  the  motorman  was  not  guilty  of  negligence,  if 
after  he  discovered  plaintiff's  peril  he  used  all  diligence  to 
avert  a  collision.    lb. 

14.  Master  and  Servant:  Servant's  Suicide:  Ordinary  Diligence. 
If  the  act  of  the  deceased  employee  of  defendant,  who  had  been 
taken  to  a  hospital  for  an  operation  for  appendicitis,  in  there- 
after leaping  from  a  window,  was  not  the  usual  or  ordinary 
conduct  that  the  defendant,  as  an  ordinarily  prudent  person, 
should  have  anticipated,  the  defendant  is  not  liable  in  damages 
for  his  consequent  death;  and  in  the  absence  of  suicidal  mania, 
and  of  evidence  indicating  a  suicidal  intention,  it  cannot  be 
held  that  defendant  was  negligent  in  not  barring  the  .window  or 
having  a  nurse  constantly  in  attendance  upon  him.  Breeze  v. 
Railroad,  258. 

15.  :  :  Jumping  From  l-lospital  Window.  Plain- 
tiff's husband  was  an  employee  of  the  defendant  railroad 
company,  and  as  such  was  entitled  to  enter  defendant's  hospital 
and  there  receive  hospital,  medical  and  surgical  treatment. 
He  was  taken  to  the  hospital  and  a  surgical  operation  for  ai)- 
pendicitis  was  skillfully  performed.  The  operation  revealed  an 
unusual  accumulation  of  fluid  in  and  about  the  diseased  parts, 
which  was  indicative  of  serious  complications,  not  necessarily 
present  in  such  diseases.  After  the  operation,  he  was  placed  in 
a  room  on  the  second  floor  of  the  hospital,  under  the  care  of 
trained  nurses,  but  the  windows  of  the  room  were  not  secured 
by  iron  grates  or  bars.  At  intervals  he  became  delirious  and 
possessed  of  delusions,  but  there  was  no  evidence  tending  to  show 
suicidal  mania,  or  to  indicate  that  he  intended  to  do  himself 
physical  harm.  The  nurses  were  not  in  constant  attendance 
upon  him,  but  each  nurse  attended  one  or  more  patients  on 
the  same  floor,  according  to  their  need.  On  September  21st  his 
nurse  left  him  for  about  Ave  minutes,  and  on  her  return  dis- 
covered that  in  her  absence  he  had  arisen  from  his  bed,  gone 
to  the  unguarded  window  and  jumped  to  the  pavement  below. 
His  death  resulted  soon  afterwards.  Held,  that,  in  the  absence 
of  evidence  of  suicidal  mania  and  of  evidence  tending  to  show 
any  suicidal  intentions,  it  was  not  defendant's  duty,  as  an 
ordinarily  prudent  person,  to  have  anticipated  his  suicidal  act, 
and  the  court  properly  compelled  a  nonsuit.    lb. 

16.  Defective  Street:  injury  to  Pedestrian:  Demurrer.  Where 
there  is  substantial  evidence  of  the  recognition  of  the  street  as 
a  highway  open  for  public  travel,  and  that  plaintiff,  in  the 
exercise  of  proper  care,  in  walking  along  a  cinder  path  in  the 
sidewalk  space,  about  six  or  seven  o'clock  of  a  December  even- 
ing, fell  into  an  oblique  wash  or  gully  running  across  the 
cinder  path  out  into  the  street,  which  was  about  eighteen  inches 
wide  and  a  foot  deep,  and  sustained  a  fracture  of  her  thigh, 
it  is  error  to  sustain  a  demurrer  to  the  evidence  in  her  suit 
against  the  city  for  damages.     Curran  v.  St.  Joseph,  656. 

NEGOTIABLE  INSTRUMENTS. 

1.  Pleadings:  Failure  to  State  Cause  of  Action:  Point  Raised 
on  Appeal.  While  a  petition  may  be  attacked  at  any  time  on 
the  ground  that  it  fails  to  state  a  cause  of  action,  yet  when  the 
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question  is  raised  in  due  time  by  motion  or  answer,  so  as  to 
facilitate  and  simplify  the  trial  of  the  real  issues,  it  will  be 
received  with  greater  favor,  and  permitted  a  wider  field  of 
operation,  than  when  interposed  after  the  labor,  expense  and 
delay  of  a  trial,    darter  v.  Butler,  306. 


2.  :   :   :   Action  on   Note:    PlalntlfPs   Right  to 

Sue:  Trustee  for  Collection.  In  an  action  on  a  note,  a  peti- 
tion which  states  that  the  note  was  indorsed  for  collection  to  a 
bank;  that  later  the  payees,  W  and  L,  transferred  and  as- 
signed an  interest  in  the  note  to  the  6.  Company;  that  the 
note  was  placed  in  the  plaintiff's  hands  and  he  was  authorized 
and  directed  to  collect  it  and  pay  to  the  G.  Company  its  interest 
therein,  states  facts  showing  sufficient  title  in  the  plaintiff  to 
maintain  the  suit  as  trustee  for  W,  L,  and  the  G.  Company,  the 
question  not  having  been  raised  by  motion  or  answer  in  the 
trial  court    lb. 

3.  Transfer:  indorsement  for  Collection:  Suit  by  Trustee  Ap- 
pointed by  Payees.  Section  10001,  R.  S.  1909,  providing  that 
an  instrument  is  negotiated  when  it  is  transferred  so  as  to 
constitute  the  transferee  the  holder — if  payable  to  bearer, 
by  delivery,  if  payable  to  order,  by  indorsement  followed  by 
delivery — and  Sec.  10004,  declaring  that  a  special  indorse- 
ment specifies  the  person  to  whom,  or  to  whose  order  the 
instrument  is  to  be  payable,  and  the  indorsement  of  such  in- 
dorsee is  necessary  to  the  further  negotiation  of  the  in- 
strument, do  not  attempt  to  provide  an  exclusive  method 
for  the  transfer  of  euch  instruments,  but  apply  only  to  such 
transfers  a&  shall  preserve  "negotiability,"  and  accordingly 
where  the  payees  of  a  note  transferred  it  by  indorsement  to  a 
bank  for  collection  and  that  bank  indorsed  it  to  another  for 
the  same  purpose  (the  banks  gaining  thereby  no  interest  in  the 
instrument  except  that  of  collecting  it  and  accounting  for  the 
proceeds),  one  whom  said  payees  have  by  written  contract  ap- 
pointed their  trustee  for  collection  may  sue  upon  the  note 
although  it  bears  upon  its  back  the  indorsement  mentioned.    lb. 


4.  :  :  :  Subsequent  Indorsees.  If  any  per- 
son who  has  indorsed  a  bill  of  exchange  or  note  to  another, 
whether  for  value  or  for  purpose  of  collection,  shall  come 
into  the  possession  thereof  again,  he  shall  be  regarded, 
unless  the  contrary  appear  in  evidence,  as  the  bona  fide 
holder  and  proprietor  of  such  bill  or  note,  and  shall  be  en- 
titled to  recover,  notwithstanding  there  may  be  on  it  one 
or  more  indorsements  in  full  subsequent  to  the  one  to  him, 
without  producing  any  receipt  or  indorsement  back  from  either 
of  such  indorsees,  whose  names  he  may  strike  from  the  instru- 
ment, or  not,  as  he  may  think  proper.  [See,  also,  Sec.  10018, 
R.  S.  1909.]     lb. 

5.   :    :    :    Payees    the    Holders:     Instructions. 

Where  the  payees  of  a  note  indorsed  it  to  a  bank  for  col- 
lection, and  that  bank  indorsed  it  to  another,  and  after 
the  latter  failed  to  collect  it  at  maturity  the  payees  appointed 
the  plaintiff  trustee  to  make  collection  and  apply  the  proceeds, 
it  is  immaterial,  in  the  plaintiff's  suit  on  the  note,  how  the 
question  of  his  right  to  sue  was  submitted  to  the  Jury,  there 
being  nothing  in  the  case  to  rebut  the  presumption,  arising  from 
their  possession,  that  the  payees  are  the  holders.  [Sec.  10160, 
R.  S.  1909.]     lb. 


Digitized  by 


Google 


264  Mo.]  INDEX.  813 

NEGOTIABLE  INSTRUMENTS— Continued. 

6.  Action  on  PromlMory  Note:  Gfven  for  Mining  Clalme:  Failure 
of  Consideration:  Appeal.  Where  the  defendants  to  a  suit  on 
a  note  proceeded  in  the  trial  court  upon  the  theory  that  fail- 
ure of  title  to  a  part  of  the  mining  claims  for  which  the  note 
was  given  was  a  complete  defense,  and  no  evidence  was  given 
as  to  the  value  or  relative  value  of  the  land  to  which  the 
defective  titles  applied,  they  cannot  upon  appeal  ohtain  a  re- 
trial on  the  theory  that  there  was  a  partial  failure  of  consider- 
ation.   [See  Sec.  9999,  R.  S.  1909.]    lb. 


7.   :  :  :  Retaining  PosseMlon  of  the  Land. 

Purchasers  of  mining  claims,  the  title  to  a  part  of  which  proved 
defective,  cannot,  while  holding  possession  of  the  land,  defend 
against  the  payment  of  their  note  for  the  purchase  price  as  for 
failure  of  consideration.    lb. 

8.  :  :  :  Burden  of  Proof.  Since  a  promis- 
sory note  imports  a  consideration,  the  burden  of  proving  lack 
or  failure  thereof  rests  upon  those  resisting  its  payment,  and 
where  the  answer  to  an  action  on  a  note  admitted  that  its  con- 
sideration was  the  transfer  to  the  defendants  of  mining  prop- 
erty with  a  warranty  of  title,  the  burden  was  upon  the  de- 
fendants to  show  that  the  property  had  not  been  delivered  to 
them  or  that  they  had  been  deprived  of  some  of  it  on  account  of 
failure  of  title,  the  word  "transfer"  implying  delivery  of  pos- 
session,   lb. 

9.  :  :  :  :  Evidence.  Even  assum- 
ing, although  the  contrary  is  true,  that  the  burden  of  proving 
a  consideration  for  a  promissory  note  rested  with  the  one  suing 
on  it,  the  testimony  of  one  of  the  defendants  to  an  action  on  a 
note  given  for  mining  property,  who  replied  to  a  question 
whether  they  had  held  the  property  ever  since  they  received 
it,  that  he  supposed  that  would  be  it,  was  sufficient  evidence 
that  possession  had  been  delivered  and  that  the  defendants  had 
not  been  deprived  of  any  part  of  the  property  through  failure  or 
defect  of  title.    lb. 

NEW  TRIAL. 

Discretion  of  Court:  Misconduct  of  Jurors:  Presumptions.  The 
law  presumes  that  jurors  have  obeyed  their  oaths;  and  accord- 
ingly the  trial  court  did  not  abuse  its  discretion  by  refusing 
a  new  trial,  although  an  affidavit  was  filed  stating  that  the 
jurors  in  their  deliberations  had  been  guilty  of  misconduct, 
especially  when  the  affiant  stated  when  questioned  by  the  State 
that  he  obtained  his  information  by  listening  at  the  door  to  the 
jury  room.    State  v.  Coleman,  435. 

NOTICE. 

1.  Deposition:  Attacliment  of  Witness.  In  the  absence  of  waiver 
and  agreement  of  the  parties,  the  statutory  notice  to  take  a 
deposition  is  an  essential  prerequisite  to  the  vesting  in  the 
justice  of  the  peace  of  authority  to  take  the  deposition  at  all, 
and  without  such  notice  he  has  no  power  to  subpoena  and 
attach  witnesses  whose  depositions  are  desired.  Tiede  v.  Fuhr» 
622. 


:  :   Service:   For  Past  Date.     The  service  of  a 

copy  of  a  notice  to  take  a  deposition  on  a  date  that  is  past,  is 


Digitized  by 


Google 


814  INDEX.  [264  Mo. 

NOTICE— Continued. 

void  and  no  notice  at  all,  although  the  original  upon  which 
the  officer  who  serves  the  copy  makes  his  return  calls  for  a 
future  date.  The  return  of  the  constable  is-  at  most  but  prima- 
facie,  and  the  rule  applicable  to  a  sheriff's  return  upon  summons 
cannot  be  invoked.    Tiede  v.  Puhr,  622. 

NOTICE  BY  PUBLICATION.     See  Order  of  Publication. 

NUNC  PRO  TUNC  AMENDMENTS.     See  Judgments,  1   to  3. 

OBJECTIONS. 

1.  General.  A  general  objection  is  no  objection.  The  trial  court 
and  the  appellate  court  are  entitled  to  know  the  grounds  upon 
which  an  objection  to  matters  occurring  during  the  trial  is 
based.  An  objection  based  upon  no  reason,  and  having  for  its 
purpose  only  a  captious  spirit  to  effect  the  exclusion  of  any 
fact  which  counsel  may  regard  as  damaging  to  the  defense, 
does  not  deserve  consideration  by  the  court.  State  v.  Tatman, 
367. 


:  Equivalent  to  No  Objection.  An  objection  to  prof- 
fered testimony  that  it  is  "incompetent,  irrelevant  and  imma- 
terial and  that  it  tends  to  prove  no  issue  in  the  case"  will  not 
suffice  to  support  an  exception  to  its  admission,  unless  the  testi- 
mony offered  is  inadmissible  for  any  purpose.  State  v.  Sher^ 
man,  374. 


:  Argument  to  Jury.    An  objection  to  statements  by  the 

prosecuting  attorney,  made  either  in  his  opening  statement  or 
in  subsequent  argument  to  the  jury,  should  give  some  specific 
reason  why  they  are  objectionable,  and  if  none  is  given  the 
court  is  authorized  in  overruling  the  objection.  State  v.  Miller, 
395. 


4.   :  To  Exclusion  of  Testimony.     A  general  objection  to 

the  court's  ruling  in  excluding  parts  of  the  testimony  of  de- 
fendant's witnesses,  consisting  simply  of  "I  object,"  no  other 
reason  being  assigned  at  the  time  in  opposition  to  the  court's 
ruling,  is  no  such  definite  and  specific  objection  as  authorises  a 
consideration  of  the  ruling  on  appeal,  even  if  erroneous.  State 
V.  Lewis,  420. 

ORDER  OP  PUBLICATION. 

1.  Quieting  Title:  Description  of  Interest,  Etc.  An  order  of 
publication  reciting  that  **plaintlff  further  alleges  in  its  peti- 
tion, under  oath,  that  it  verily  believes  that  there  are  persons 
interested  in  the  subject-matter  of  the  petition,  whose  names 
it  cannot  insert  therein,  because  they  are  unknown  to  it; 
that  the  interest  of  unknown  persons  is  derived  by  devise  and 
descent  from  the  said  Charles  Hambel,  deceased,  so  far  as  the 
kiiowledge  of  plaintiff  extends  as  to  such  interest  and  the  man- 
ner in  which  the  same  is  derived,"  contains  a  sufficient  descrip- 
.tion  of  the  character,  extent  and  derivation  of  the  interest  of 
the  unknown  defendant.  It  contains  all  the  description  that 
was  within  plaintiffs  knowledge,  and  that  is  enough.  Hambel 
V.  Lowry,  168. 

2.  Character  and  Derivation.  The  statute  prescribes  no  set  form 
of  words  for  describing  the  interest  of  unknown  heirs,  or  its 
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derivation,  or  plaintiff's  lack  of  knowledge  of  it;  but  its  pur- 
pose is  that  both  the  petition  and  publication  shall  be  so  drawn 
as  to  convey  the  facts  concerning  the  character  of  the  interest 
to  the  defendant,  so  far  as  plaintiff's  knowledge  extends;  and 
when  that  is  done,  in  both  petition  and  publication,  the  de- 
scription is  sufBcient.  If  the  publication  states  that  plaintiff 
does  not  know  the  character  of  defendant's  interest  or  claim 
and  all  that  he  does  know  of  it  is  that  it  is  derived 
by  devise  or  descent  from  a  certain  person,  an  omission  of  a 
formal  statement  that  plaintiff  does  not  describe  defendants' 
interest  or  claim  more  fully  because  the  nature  and  extent 
of  such  interest  is  unknown  to  him,  is  not  a  substantial  omis- 
sion,   lb. 


:  :  Collateral  Attack.  If  the  order  of  publica- 
tion in  the  suit  to  quiet  title,  directly  or  by  necessary  infer- 
ence, includes  all  requisite  facts,  and  the  only  objection  that 
can  be  urged  against  it  is  informalities  in  the  manner  and 
order  of  stating  those  requisite  facts,  it  is  sufficient  as  against 
collateral  attack — for  instance,  in  a  subsequent  suit  by  the 
"unknown"  defendants  to  quiet  the  title.    lb. 


:  :  In  Language  of  Petition.  It  is  not  neces- 
sary that  the  publication  contain  all  the  allegations  of  the 
petition  concerning  the  interests  of  the  unknown  defendants. 
If  it  is  the  same  in  meaning,  and  advises  defendants  of  the 
identical  facts  the  petition  alleges,  though  it  does  not  do  so  in 
the  petition's  identical  words,  it  sufficiently  describes  their 
interest  and  its  derivation,  if  the  petition  does.    lb. 

Tax  Suit:  Publication  to  Defendant  by  Inltiaia  Only:  Jurla- 
diction.  Where  the  deed  in  the  recorder's  office  shows  title  in 
the  full  name  of  the  non-resident  grantee,  and  a  tax  suit  is 
brought  against  such  grantee,  by  publication,  which  is  the  only 
thing  that  confers  jurisdiction,  in  which  the  initials  of  the 
grantee  only  are  used,  no  title  passes  by  a  sale  under  a  judgment 
rendered  in  pursuance  to  such  published  notice.  Where  the 
land  was  deeded  to  Martha  E.  Stevenson,  an  order  of  publication 
to  M.  E.  Stevenson  gave  the  court  no  jurisdiction  of  the  grantee 
in  the  suit  for  taxes,  and  the  judgment  and  sale  were  both 
void.     Stevenson  v.  Brown,  182. 


6.   :  :  Estoppel:  Deeda  to  Other  Lands  by  Initials. 

A  defendant  in  a  suit  for  taxes  may  be  estopped  to  complain 
that  order  of  publication  was  not  directed  to  her  by  her  full 
Christian  name,  but  by  her  initials  only,  where  the  particular 
land  in  suit  was  deeded  to  her  by  her  initials  only.  But  where 
she  is  sued  by  her  initials  only  she  is  not  estopped  to  dispute 
the  validity  of  the  tax  judgment  and  sale,  by  the  fact  that  other 
lands  were  deeded  to  her  by  her  initials  only.  Where  the  par- 
ticular land  involved  in  the  tax  suit  was  conveyed  to  Martha  E. 
Stevenson,  she  is  not  estopped  to  dispute  the  sufficiency  of  an 
^order  of  publication  directed  to  M.  E.  Stevenson,  or  to  contend 
that  such  publication  conferred  no  jurisdiction  on  the  court,  by 
the  fact  that  the  records  show  that  other  lands  in  the  county 
were  deeded  to  her  in  the  name  of  M.  E.  Stevenson.    lb. 

7.  idem  Sonana:  Francia:  Notice  to  Frances.  A  notice  of  sale 
of  the  land  in  a  tax  suit  reciting  a  default  judgment  against 
"Frances  M.  Worrel,"  where  the  suit  was  brought  and  the  judg- 
ment rendered  against  "Francis  M.  Worrel,"  is  bad,  and  the 
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doctrine  of  idem  sonana  cannot  be  invoked  to  cure  the  mistake. 
The  two  words  "Francis"  and  "Frances,"  are  independent  in 
meaning,  the  one  indicating  the  masculine  gender  and  the  other 
the  feminine;  the  one  indicating  a  man  and  the  other  a  woman; 
and  a  notice  of  the  sale  of  the  land  of  a  woman  can  scarcely 
be  said  to  be  a  good  notice  of  the  sale  of  the  land  of  a  par- 
ticular man.    Williams  y.  Orudier,  216. 

8.  Judgment  by  Default:  Against  Non-Resident:  Notice  by 
Pubiication:  Title  to  Land.  Jurisdiction  in  a  suit  to  quiet 
title  to  land,  brought  in  the  circuit  court,  is  obtained  by  publica- 
tion regularly  made  and  directed  to  a  non-resident,  under  the 
statute  (Sec.  1707,  R.  S.  1909);  and  a  judgment  rendered  by 
default  against  such  non-resident  after  such  default  and  with- 
out his  actual  knowledge,  divesting  the  title  out  of  him,  though 
.the  records  of  the  county  at  the  time  the  suit  was  brought 
showed  title  in  him,  is  unassailable  by  a  subsequent  suit  in 
equity  on  any  ground  that  he  might  have  interposed  as  a  de- 
fense therein,  unless  he  was  prevented  from  making  said  de- 
fense by  the  fraud  of  the  plaintiff,  unmixed  with  any  negligence 
on  his  part 

Held,  by  WOODSON,  J.,  that  it  is  not  correct  to  say  that  notice 
by  publication  regularly  made  gives  to  the  circuit  court  "as 
much  Jurisdiction  over  the  persons  of  non-residents  as  if 
they  were  personally  served  with  process,"  but  that  a  suit 
to  quiet  title  is  a  proceeding  in  rem,  which  does  not  re- 
quire personal  service,  and  notice  by  publication  does  not 
give  the  court  jurisdiction  over  the  person  of  the  non- 
resident defendant,  but  simply  notifies  him  to  appear,  and 
if  he  chooses  not  to  do  so  but  permits  judgment  by  default 
to  go  against  the  re«,  he  can  never  again  be  given  the 
opportunity  by  suit  in  equity  to  litigate  the  questions  in- 
volved in  the  default  judgment,  unless  it  was  obtained  by 
fraud  upon  the  court  concocted  by  the  plaintiff  therein. 
Shemwell  v.  Betts,  268. 

9.  Defaulting  Defendant:  Subsequent  Participation  in  Case: 
Affirmative  Relief.  A  defendant  who  has  been  constructively 
served  and  who  has  neither  pleaded  nor  appeared,  is  ordi- 
narily not  entitled,  after  judgment  by  default  has  been  rendered 
against  him,  to  take  part  in  the  subsequent  proceedings  in 
the  case,  until  he  has  appeared  and  procured,  upon  a  timely  and 
proper  showing,  a  vacation  of  the  default  against  him;  except 
that,  in  spite  of  the  default  and  in  spite  of  a  failure  to  have 
it  vacated,  he  may  appear  at  the  hearing,  in  an  inquiry  of 
damages,  and  show  facts  in  mitigation  of  damages,  and,  in 
any  case,  may  appear  on  the  question  of  the  taxation  of  costs. 
But  so  long  as  such  default  judgment  stands,  he  cannot  have 
afllrmative  relief.    Land  Co.  v.  Creason,  452. 

10.  Published  Five  Times  a  Week  for  Four  Weeks:  Sec.  3500, 
R.  S.  1879.  Under  Sec.  3500,  R.  S.  1879,  which,  with  no  dis- 
tinction between  weekly  newspapers  and  others,  provided  that 
orders  of  publication  agains  nonresident  defendants  should 
be  published  four  weeks  successively,  the  last  insertion  to  be  at 
least  four  weeks  before  the  commencement  of  the  term  to  which 
they  were  to  appear,  publication  five  times  a  week  for  four 
weeks,  beginning  on  June  29,  and  ending  on  July  26,  was  suf- 
ficient for  an  order  requiring  appearance  at  the  term  beginning 
September  1.    Brown  v.  Howard.  501. 
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11.  Tax  Deed:  Suit  Against  Record  Owner  by  Initials.  Where  the 
title  stood  upon  the  record  In  the  name  of  Lewis  M.  Ringer, 
and  notice  was  given  by  publication  to  and  judgment  by  de- 
fault was  rendered  against  L.  M.  Ringer,  a  sheriff's  deed»  made 
In  pursuance  to  said  Judgment,  conveying  the  title  and  Interests 
of  L.  M.  Ringer,  did  not  convey  the  title  of  Lewis  M.  Ringer. 
Keaton  v.  Hamilton,  564. 

ORDER  TO  PRODUCE  DOCUMENTS.    See  Judgments,  1  to  3. 

ORDERS  OP  COURT,  INSUPPICIENT  WORDING.  See  Judg- 
mentt,  1  to  3. 

PARTIES  TO  ACTIONS. 

1.  Guardian  ad  Litem:  Written  Acceptance.  Where  the  record 
shows  that  a  guardian  ad  litem  was  appointed  for  the  minor 
defendant,  and  that  he  appeared  for  said  minor  and  filed  an 
answer,  it'  will  be  held,  notwithstanding  the  record  fails  to 
show  that  the  guardian  ad  litem  filed  with  the  clerk  his  written 
consent  to  act  as  such  guardian,  that  he  did  accept  such  appoint- 
ment.   Ain  V.  Am,  19. 

2.  General  Guardian:  Judgment  Recital.  General  guardians  ap- 
pointed by  the  probate  courts  are  authorized  and  directed  by 
statute  to  represent  their  wards  in  legal  proceedings  and  to 
prosecute  and  defend  for  them  in  the  several  courts  of  this 
State,  and  where  the  minor  defendant  has  a  legal  guardian 
It  Is  unnecessary  that  a  guardian  ad  litem  be  appointed;  and 
where  the  Judgment  recites  that  the  minor  defendant  "appears 
by  his  general  guardian  appointed  by  the  probate  court"  of 
the  proper  county,  and  that  recital  Is  not  contradicted  by  any 
other  portion  of  the  record,  it  Is  presumed  to  be  true.    lb. 

3.  Quieting  Title:  Defendants:  Person  and  His  Uni<nown  Heirs. 
Under  Uie  statute  prior  to  its  amendment  Im  1909,  a  person 
and  his  unknown  heirs  could  be  Joined  as  defendants  in  the 
same  suit  to  quiet  title.    Hambel  v.  Lowry,  168. 


:   :   Aa  Both   Heirs  and   Devisees.     A  petition  to 

quiet  title  Is  not  defective  because  It  alleges  that  If  a  certain 
person  be  dead  then  the  title  and  estate  claimed  by  him  In  said 
land  is  now  claimed  by  "his  heirs  and  devisees."  The  eftect  Is 
to  Include  all  persons  claiming  as  heirs  and  all  persons  claim- 
ing as  devisees.    lb. 


6.  :  Unknown  Heirs:  Sufficient  Allegation.  A  petition  stat- 
ing that  Hambel  If  living  claims  some  Interest  or  title  in  the 
land,  and  If  he  be  dead  "then  the  title,  interest  or  estate  claimed 
by  him  In  said  real  estate  is  claimed  by  his  heirs  and  devisees. 
If  any  he  left  surviving  him;  that  the  names  of  such  heirs  and 
devisees,  if  any  there  be,  are  to  this  plaintiff  unknown,  and  for 
that  reason  cannot  be  inserted  herein,"  Is  not  insufficient  on  the 
theory  that  it  does  not  state  there  are,  or  that  plaintiff  verily 
believes  there  are,  persons  Interested  in  the  subject-matter 
whose  names  cannot  be  stated  because  they  are  unknown  to 
him.    The  allegations  did  not  mislead.    lb. 

6.  Pleading:  Failure  to  State  Cause  of  Action:  Point  Raised  on 
Appeal.    While  a  petition  may  be  attacked  at  any  time  on  the 
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ground  that  it  fails  to  state  a  cause  of  action,  yet  when  the 
question  is  raised  in  due  time  by  motion  or  answer,  so  as  to 
facilitate  and  simplify  the  trial  of  the  real  issues,  it  will  be 
received  with  greater  favor,  and  permitted  a  wider  field  of 
operation,  than  when  interposed  after  the  labor,  expense  and 
delay  of  a  trial.    Carter  v.  Butler,  306. 


7.   :   :   :    Action  on   Note:    PlalntlfPs   Right  to 

Sue:  Trustee  for  Collection.  In  an  action  on  a  note,  a  petition 
which  states  that  the  note  was  Indorsed  for  collection  to  a 
bank;  that  later  the  payees,  W  and  L,  transferred  and  as- 
signed an  interest  in  the  note  to  the  G.  Company;  that  the 
note  was  placed  in  the  plaintiff's  hands  and  he  was  authorized 
and  directed  to  collect  it  and  pay  to  the  G.  Comppny  its  interest 
therein,  states  facts  showing  sufficient  title  in  the  plaintiff  to 
maintain  the  suit  as  trustee  for  W,  L,  and  the  G.  Company,  the 
question  not  having  been  raised  by  motion  or  answer  in  the 
trial  court.    lb. 

8.  Negotiable  Instruments:  Transfer:  indorsement  for  Collection: 
Suit  by  Trustee  Appointed  by  Payees.  Section  10001,  R.  S. 
1909,  providing  that  an  instrument  is  negotiated  when  it  is 
transferred  so  as  to  constitute  the  transferee  the  holder — ^if 
payable  to  bearer,  by  delivery,  if  payable  to  order,  by  indorse- 
jnent  followed  by  delivery — ^and  Sec.  10004,  declaring  that  a 
special  indorsement  specifies  the  person  to  whom  or  to  whose 
order  the  instrument  is  to  be  payable,  and  th«  Indorsement 
of  such  indorsee  is  necessary  to  the  further  negotiation  of  the 
instrument,  do  not  attempt  to  provide  an  exclusive  method 
for  the  transfer  of  such  instruments,  but  apply  only  to  such 
transfers  as  shall  preserve  **negotiability,"  and  accordingly 
where  the  payees  of  a  nbte  transferred  it  by  indorsement  to  a 
oank  for  collection  and  that  bank  indorsed  it  to  another  for 
the  same  purpose  (the  banks  gaining  thereby  no  interest  in  the 
instrument  except  that  of  collecting  it  and  accounting  for  the 
proceeds),  one  whom  said  payees  have  by  written  contract  ap- 
pointed their  trustee  for  collection  may  sue  upon  the  note 
although  it  bears  upon  its  back  the  indorsement  mentioned.  lb. 

9.  :  :  :  :  Subsequent  Indorsees.    If  any 

person  who  has  indorsed  a  bill  of  exchange  or  note  to  another, 
whether  for  value  or  for  purpose  of  collection,  shall  come 
into  the  possession  thereof  again,  he  shall  be  regarded,  unless 
the  contrary  appear  in  evidence,  as  the  bona  fide  holder  and 
proprietor  of  such  bill  or  note,  and  shall  be  entitled  to  recover, 
notwithstanding  there  may  be  on  it  one  or  more  indorsements 
in  full  subsequent  to  the  one  to  him,  without  producing  any 
receipt  or  indorsement  back  from  either  of  such  indorsees, 
whose  names  he  may  strike  from  the  instrument,  or  not,  as  he 
may  think  proper.     [See,  also.  Sec.  10018,  R.  S.  1909.]     lb. 

10.  :  :  :  :  Payees  the  Holders:  instruc- 
tions. Where  the  payees  of  a  note  indorsed  it  to  a  bank  for 
collection,  and  that  bank  indorsed  it  to  another,  and  after  the 
latter  failed  to  collect  it  at  maturity  the  payees  appointed 
the  plaintiff  trustee  to  make  collection  and  apply  the  proceeds, 
it  is  immaterial,  in  the  plaintiff's  suit  on  the  note,  how  the 
question  of  his  right  to  sue  was  submitted  to  the  jury,  there 
being  nothing  in  the  case  to  rebut  the  presumpti(Mi,  arising  from 
their  possession,  that  the  payees  are  the  holders.  [Sec.  10160, 
R.  S.  1909.]     lb. 
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11.  By  AMignee  of  Widow's  Interest  in  Leasehold:  Against  Lessee 
of  Void  Lease:  Chiidren  Necessary  Parties.  One  cannot  ques- 
tion a  title  given  by  himself,  or  hold  possession  of  land  in  the 
face  of  his  own  deed.  So  that,  the  assignee,  of  said  lessee, 
having  succeeded  to  the  one-third  interest  which  vested  in  the 
widow  at  the  close  of  the  administration,  is  entitled  to  recover 
possession  of  the  leasehold  property  in  ejectment  against  the 
same  lessor  and  the  lessee  of  a  subsequent  void  lease,  and 
neither  can  wholly  defeat  the  action  on  the  sole  ground  that  the 
two  children,  who,  with  plaintiff,  are  the  only  rightful  claim- 
ants under  the  original  lease,  are  not  made  parties;  but  the 
said  children  should  be  made  plaintiffs.  Orchard  v.  Store  Co., 
554. 

12.  Tax  Deed:  Suit  Against  Record  Owner  by  Initials.  Where  the 
title  stood  upon  the  record  in  the  name  of  Lewis  M.  Ringer, 
and  notice  was  given  by  publication  to  and  Judgment  by  de- 
fault was  rendered  against  L.  M.  Ringer,  a  sheriff's  deed,  made 
in  pursuance  to  said  Judgment,  conveying  the  title  and  inter- 
ests of  L.  M.  Ringer,  did  not  convey  the  title  of  Lewis  M. 
Ringer.    Keaton  v.  Hamilton,  564. 

PARTNERSHIPS. 

1.  Administration:  Partnership  Estates:  Priority  of  Creditors.  The 
claims  of  general  creditors  of  a  partnership  estate  must  be 
paid  out  of  its  assets  before  debts  due  by  the  partnership  to 
one  of  its  members  can  be  paid.  Such  preference  is  given  by 
the  common  law  and  the  principles  of  equity,  and  not  by  stat- 
ute.   Milling  &  Elevator  Co.  v.  Thompson,  595. 


2.  :  :  :   Res  Ad  judicata.    The  classification  of 

demands  presented  and  allowed  within  the  first  year  as  fifth- 
class  demands  against  the  partnership  estate  does  not  affect 
the  right  of  such  claimants  to  priority  in  the  distribution  of 
the  assets.  As  between  the  creditors  and  the  administrator 
the  orders  of  the  probate  court  allowing  and  classifying  de- 
mands are  Judgments;  but  as  between  creditors  of  the  same 
class,  whose  demands  are  allowed  within  the  first  year  and 
classified  as  belonging  to  the  same  class,  those  allowed  at  the 
first  term  are  not  entitled  to  be  paid  first  in  preference  to 
other  demands  presented  and  allowed  at  a  later  term  within 
the  first  year.    lb. 

3.  :   :   :    Priority  of  Payment.     Although  the 

claims  of  general  creditors  of  the  partnership  and  the  individ- 
.ual  claim  of  a  partner  to  whom  the  partnership  was  indebted, 
were  presented  at  the  first  term  after  the  administration  be- 
gan, and  all  were  allowed  and  classified  as  fifth-class  demands, 
and  the  general  creditors  took  no  steps  to  have  their  allowed  de- 
mands given  priority  in  payment  until  long  after  the  first  year, 
such  general  creditors  are  entitled  to  priority  in  pasnoient  until 
the  final  distribution  of  the  partnership  assets,  and  to  be  paid 
before  the  partner  can  share  in  such  assets.    lb. 

PATIENT  IN  MASTER'S  HOSPITAL.    See  Negligence,  14  and  15. 

PERSONAL  PROPERTY. 

1.  Mislaid  Money:  Rightful  Custodian:  Ownership.  Where  money 
has  been  Intentionally  placed  on  a  desk  in  a  safety  deposit 
vault,  and  carelessly  or  forgetfully  left  there,  and  has  been 
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picked  up  there  by  a  customer  who  has  a  lock  box  in  the  vault 
and  in  examining  his  own  papers  discovers  it,  and  leaves  it 
with  the  company  owning  the  vault  to  be  delivered  to  the  true 
owner  when  found,  in  a  subsequent  suit  by  him  against  the 
company  for  the  money,  the  question  of  who  owns  the  money 
is  not  in  the  case,  but  the  question  for  adjudication  is,  who 
^is  the  rightful  custodian,  and  who  was  in  possession  when  it 
was  picked  up  by  plaintiff!    Foster  v.  Safe  Deposit  Co.,  89. 

2.  Widow's  Personal  Estate:  Child's  Share:  in  Spite  of  Will.  A 
devise  of  real  estate  by  a  husband  to  his  widow  does  not  pre- 
clude her  from  claiming  her  share  in  his  personal  estate  equal 
to  a  child's  part  given  her  absolutely  by  section  349,  Revised 
Statutes  1909;  and  no  election  to  take  under  the  will,  nor  any 
renunciation  thereof,  by  her,  is  necessary  to  authorize  her  to 
claim  that  share  under  that  statute.  Where  the  law  gives  a 
widow  absolutely  a  certain  share  in  her  husband's  estate  at 
his  death,  he  cannot  deprive  her  of  it  by  will,  and  if  in  such 
case  the  law  does  not  say  that  she  must  within  a  certain  time 
make  a  formal  renouncement  of  the  will,  she  need  not  do  so, 
but  may  simply  ignore  the  will,  and  claim  what  the  law  gives 
her.  [Following  Egger  v.  Egger,  225  Mo.  1.  c.  141.]  Orchard 
V.  Store  Co.,  554. 

8.  :  Share  In  Leasehold:  Ejectment.    Where  testator  by  his 

will  devised  his  real  and  personal  estate  to  his  widow  and  two 
children  in  equal  proportions,  a  leasehold  for  twenty  years 
held  by  him,  being  personal  property,  passed,  upon  his  death 
and  a  settlement  of  his  estate  undisposed  of,  to  his  said  widow 
and  children,  as  distributees,  and  a  conveyance  of  said  lease- 
hold by  the  widow  to  plaintiff  conveyed  to  said  assignee  the  title 
of  one  of  the  three  joint  owners.  [Following  Orchard  v.  Store 
Co..  225  Mo.  414.]     lb. 

PLEADING. 

1.  Motion  to  Make  More  Defltilte:  Refusal  to  Amend:  Demurrer. 
If  the  ruling  of  the  court  sustaining  defendant's  motion  to 
require  plaintiff  to  make  his  petition  more  definite  and  cer- 
tain was  correct,  then,  upon  plaintiffs  refusal  to  file  an 
amended  petition,  the  court's  action  in  sustaining  defend- 
ant's demurrer  on  the  ground  that  the  petition  does  not  state 
a  cause  of  action  is  also  correct.  But  if  the  allegations  amount 
to  a  sufficient  statement  of  a  cause  of  action,  the  sustaining  of 
the  demurrer  is  error.    Removich  v.  Construction  Co.,  43. 

2.  Negligence:  Master  and  Servant:  Excavating  Sewer:  Break 
of  i-ioisting  Cable.  A  petition  charging  that  defendant 
was  engaged  in  removing  earth  from  the  bottom  of  a  large 
trench  preparatory  to  building  a  sewer  therein;  that  defendant 
used  a  hoisting  machine  for  the  purpose  of  lifting  said  earth, 
and  after  same  had  been  lifted  by  steam  power  in  buckets  to 
the  surface  of  the  street  said  earth  was  conveyed  in  buckets 
by  a  carrier  running  upon  a  steel  track  to  a  point  where  said 
concrete  sewer  had  been  built  into  said  trench,  and  there 
dumped  upon  said  sewer  thus  laid,  and  thereby  was  used  to 
fill  up  said  trench  above  said  sewer;  that  for  the  purpose  of 
lifting  said  earth  from  the  bottom  of  said  trench  defendant 
used  large  steel  buckets  to  which  were  attached  steel  cables, 
which  were  pulled  by  steam  power;  that  plaintiff  was  employed 
by  defendant  as  a  laborer  to  dig.  in  the  bottom  of  said  trench 
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and  to  fill  up  said  buckets;  that  while  thus  engaged  and  when 
one  of  said  buckets  over  his  head  was  being  conveyed  by  said 
steam  power,  "by  reason  of  the  carelessness  and  negligence 
of  defendant  the  steel  cable  attached  to  said  bucket  broke, 
causing  said  bucket  to  fall  upon  plaintiff,  thereby  inflicting  a 
comminuted  fracture  of  his  arm/'  etc.,  does  not  state  a  cause  of 
action  of  negligence  under  the  law  of  master  and  servant    lb. 


Z.  :      :      :      :      Re«      Ipsa      Loquitur. 

The  petition  cannot  be  held,  under  the  doctrine  of  res  ipsa 
loquitur^  to  state  a  cause  of  action  of  negligence  on  the  master's 
part,  if  it  states  nothing  more  than  the  fact  that  the  steel  cable 
broke  and  the  bucket  fell  and  the  servant  was  thereby  hurt.  The 
presumption  of  the  master's  negligence  cannot  be  held  to  arise 
from  the  mere  fact  that  an  accident  happened  and  an  allega- 
tion of  its  bare  physical  cause,  wholly  unaided  by  any  circum- 
stance tending  to  show  any  negligent  act  of  either  omission  or 
commission  on  the  part  of  the  master,  as  the  responsible  human 
cause  of  the  accident  A  prima-facie  case  for  the  servant  is 
not,  as  a  rule,  made  out,  either  in  pleading  or  in  proof,  by 
the  mere  fact  of  accident  and  the  consequent  injury  to  him 
resulting  therefrom.  It  cannot  be  stated  dogmatically  that 
the  doctrine  of  res  ipsa  loquitur  is  never  applicable  as  between 
master  and  servant;  for  there  are  isolated  occurrences  which 
of  themselves  show  they  must  have  happened  froni  a  negligent 
cause  chargeable  to  the  master.  But  where  the  accident  con- 
cededly  may  have  been  produced  from  causes  for  which  the  mas- 
ter in  law  is  not  liable,  it  is  plaintiffs  duty  to  allege  such  aflflrma- 
tive  facts  as  show  it  was  due  to  some  omission  of  duty  which 
the  law  imposes  on  him  to  provide  safe  tools  and  a  safe  place 
at  which  his  servant  is  to  work.    lb. 

4.  Res  AdJudicAta:  Not  Pleaded:  Collateral  Matter.  A  stipula- 
tion that  the  case  is  to  abide  the  result  in  another  case,  and 
an  adverse  adjudication  in  such  other  case,  to  be  held  to  be 
res  ad  judicata  should  be  pleaded,  and  the  matters  therein  ad- 
judicated should  not  be  merely  collateral  to  the  issues  on  trial. 
Harrisonville  v.  Foster,  82. 

5.  Slander:  Office  of  Innuendo.  The  office  of  an  innuendo  in  a  pe- 
tition for  slander  is  not  to  enlarge  the  words  actually  used,  but 
to  state  in  what  sense  or  meaning  the  words  were  used.  If 
they  are  not  actionable  per  «e,  the  pleader  must  state  by  way 
of  colloquium  such  extrinsic  facts  as  will  show  their  slanderous 
meaning.    Fensky  v.  Casualty  Co.,  164. 


:  :   Stating  Cause  of  Action.    A  petition  showing 

that  plaintifT,  as  an  attorney,  had  been  employed  by  one  May 
by  a  written  contract  to  prosecute  a  claim  for  damages  against 
an  Ice  Company  on  account  of  personal  injuries  sustained  by 
him  while  in  its  employ;  that  said  contract  was  signed  by 
May,  and  that  by  reasoq  thereof  plaintiff  had  a  property  right 
in  said  cause  of  action  to  the  extent  of  his  statutory  attorney's 
lien;  that  the  defendant  Insurance  Company  was  vitally  in- 
terested in  said  action,  because  it  had  indemnified  said  Ice 
Company  against  claims  for  damages;  that  defendant  had 
knowledge  of  plaintiff's  contract  with  May;  that  the  ''agent  of 
defendant,  while  acting  within  the  scope  of  his  employment 
and  in  the  actual  performance  of  the  duties  thereof  touching 
the  matter  in  question,"  in  the  presence  of  plaintiff  and  May 
and  another  of  defendant's  agents  falsely  said:     ''The  contract 
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you  (meaning  plaintiff)  claim  to  have  with  this  man  (meaniner 
May)  was  not  signed  by  him  and  he  (meaning  May)  is  here 
to  tell  you  so.  Furthermore,  the  day  on  which  this  contract 
is  alleged  to  have  been  signed,  I  saw  May  and  his  hand  was  sa 
badly  hurt  and  bandaged  that  he  could  not  have  signed  hia 
name  if  he  wanted  to;"  that  said  agent  then  and  there  charged 
and  imputed  and  intended  to  charge  and  impute  to  plaintiff  that 
"he  had  in  his  possession  and  was  asserting  a  right  under  a 
forged  instrument,"  states  such  extrinsic  facts  as  to  show  the 
words  were  used  in  an  actionable  sense.  The  words  used  are 
»not  actionable  per  se,  but  the  incidental  facts  pleaded,  if  they 
do  not  charge  plaintiff  with  having  forged  May's  name  to  the 
contract,  at  least  show  that  plaintiff  was  claiming  valuable 
rights  under  a  contract  knowing  it  to  have  been  forged,  and  in 
either  case  the  language  used  was  actionable.  Fensky  v.  Casualty 
Co.,  154. 

7.  Quiting  Title:  AfRdavit  to  Petition:  Upon  Information  and 
Belief.  Where  facts  are  stated  positively  in  a  petition  to  quiet 
title,  an  affidavit  in  which  affiants  swear  that  "the  facts  stated 
in  the  foregoing  petition  are  true  according  to  the  best  knowl- 
edge, information  and  belief  of  these  aflOants,"  is  sufficient. 
Hambel  v.  Lowry,  168. 


— : :  :  Venue:   No  Scilicet.    Although  the  affidavit 

to  the  petition  to  quiet  title  does  not  contain  any  scilicet,  yet  if 
the  seal  and  written  words  following  it  show  that  the  oath  was 
administered  by  a  named  notary  public,  of  a  named  county  and 
State,  it  sufficiently  shows  where  the  affidavit  was  made,  for 
the  presumption  is  that  the  oath  was  administered  within  the 
notary's  jurisdiction.    lb. 

Defendants:  Peraon  and  Hia  Unknown  Heira.    Under 


the  statute,  prior  to  its  amendment  in  1909,  a  person  and  his 
unknown  heirs  could  be  joined  as  defendants  in  the  same  suit 
to  quiet  tiUe.    lb. 

10.   :  :  As  Both  Heirs  and  Devisees.    A  petition  ta 

quiet  title  is  not  defective  because  it  alleges  that  if  a  certain 
person  be  dead  then  the  title  and  estate  claimed  by  him  in  said 
land  is  now  claimed  by  "his  heirs  and  devisees."  The  effect  ia 
to  Include  all  persons  claiming  as  heirs  and  all  persons  claim- 
ing as  devisees.    lb. 

11.   :    Unknown    l-leirs:    SufRclent   Allegation.     A  petition 

stating  that  Hambel  if  living  claims  some  interest  or  title  in  the 
land,  and  if  he  be  dead  "then  the  title,  interest  or  estate  claimed 
by  him  in  said  real  estate  is  claimed  by  his  heirs  and  devisees, 
if  any  he  left  surviving  him;  that  the  names  of  such  heirs  and 
devisees,  if  any  there  be,  are  to  this  plaintiff  unknown,  and  for 
that  reason  cannot  be  inserted  herein,"  is  not  insufficient  on  the 
theory  that  it  does  not  state  there  are,  or  that  plaintiff  verily 
believes  there  are,  persons  interested  in  the  subject-matter  whose 
names  cannot  be  stated  because  th^y  are  unknown  to  him.  The 
allegations  did  not  mislead.     lb. 

12.   :   Order  of  Publication:    Description  of  Interest,   Etc. 

An  order  of  publication  reciting  that  "plaintiff  further  alleges 
in  its  petition,  under  oath,  that  it  verily  believes  that  there  are 
persons  interested  in  the  subject-matter  of  the  petition,  whose 
names  it  cannot  insert  therein,  because  they  are  unknown  to  it; 
'that  the  interest  of  unknown  persons  is  derived  by  devise  and 
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descent  from  the  said  Charles  Hambel,  deceased,  so  far  as  the 
knowledge  of  plaintiff  extends  as  to  such  interest  and  the  man- 
ner in  which  the  same  is  derived/'  contains  a  sufficient  descrip- 
tion of  the  character,  extent  and  derivation  of  the  interest  of 
the  unknown  defendant  It  contains  all  the  description  that  was 
within  plaintiff's  knowledge,  and  that  is  enough.    lb. 

13.  :  :  Derivation  and  Character.  The  statute  pre- 
scribes no  set  form  of  words  for  describing  the  interest  of  un- 
known heirs,  or  its  derivation,  or  plaintiff's  lack  of  knowledge 
of  it;  but  its  purpose  is  that  both  the  petition  and  publication 
shall  be  so  drawn  as  to  convey  the  facts  concerning  the  char- 
acter of  the  interest  to  the  defendant,  so  far  as  plaintiff's  knowl- 
edge extends;  and  when  that  is  done,  in  both  petition  and 
publication,  the  description  is  sufficient.  If  the  publication 
states  that  plaintiff  does  not  know  the  character  of  defendant's 
interest  or  claim  and  all  that  he  does  know  of  it  is  that  it  is 
derived  by  devise  or  descent  from  a  certain  person,  an  omission 
of  a  formal  statement  that  plaintiff  does  not  describe  defend- 
ants' interest  or  claim  more  fully  because  the  nature  and  ex- 
tent of  such  interest  is  unknown  to  him,  is  not  a  substantial 
omission.    lb. 

14.  :  :  :  Collateral  Attack.    If  the  order  of 

publication  in  the  suit  to  quiet  title,  directly  or  by  necessary 
inference,  Includes  all  requisite  facts,  and  the  only  objection 
than  can  be  urged  against  it  is  informalities  in  the  manner 
and  order  of  stating  those  requisite  facts,  it  is  sufficient  as 
against  collateral  attack — for  instance,  in  a  subsequent  suit  by 
the  "unknown"  defendants  to  quiet  the  title.    lb. 

15.   :    :    :    In    Language   of   Petition.     It  is 

not  necessary  that  the  publication  contain  all  the  allegations  of 
the  petition  concerning  the  interests  of  the  unknown  defendants. 
If  it  is  the  same  in  meaning,  and  advises  defendants  of  the  iden- 
tical facts  the  petition  alleges,  though  it  does  not  do  so  in  the 
petition's  identical  words,  it  sufficiently  describes  their  interest 
and  its  derivation,  if  the  petition  does.    lb. 

16.  Order  to  Produce  Documents:  Insufficient  Record  Entry:  Non- 
Compliance:  Striking  Out  Answer:  Amendment  Nunc*  pro 
Tunc.  Plaintiff's  petition  to  have  records  in  the  possession  of 
the  defendants  produced  for  inspection  was  sustained,  and  the 
clerk's  entry  in  the  record  recited  simply  that  the  defendants 
should  on  or  before  a  certain  date  produce  for  the  plaintiff's 
inspection  such  books  and  papers  bearing  on  the  issues  as 
should  be  designated  by  the  plaintiff.  After  the  date  specified, 
on  the  plaintiff's  motion,  the  defendants'  answer  was  stricken 
out  for  failure  to  comply  with  the  order  to  produce,  and  judg- 
ment was  given  for  the  plaintiff,  the  defendants  not  appearing. 
The  defendants  having  taken  the  case  up  on  a  writ  of  error,  the 
plaintiff  asked  for  an  extension  of  time  in  order  to  have  the 
record  entry  of  the  order  to  produce  corrected  nunc  pro  tunc,  in 
accordance  with  alleged  minutes  in  the  docket  of  the  trial  judge, 
so  that  it  should  specify  the  books  and  papers  that  were  ordered 
4x)  be  produced.  Held,  that  the  cause  be  remanded,  with  direc- 
tions to  set  aside  the  judgment  and  reinstate  the  answer,  since 
the  order  entered  of  record  by  the  clerk  was  not  sufficient  to 
serve  as  a  basis  for  striking  out  the  answer,  and  there  was  no 
showing  that  the  defendants  had  knowledge  of  any  memoranda 
in  the  trial  judge's  docket  or  were  ever  requested  to  produce 
any  documents  for  inspection.    Stimson  v.  Mining  Co.,  190. 
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17.  Failure  to  State  Cauee  of  Action:  Point  Raised 
on  Appeal.  While  a  petition  may  be  attacked  at  any  time  on 
the  ground  that  it  fails  to  state  a  cause  of  action,  yet  when  the 
question  is  raised  in  due  time  by  motion  or  answer,  so  as  to 
facilitate  and  simplify  the  trial  of  the  real  issues,  it  will  be 
received  with  greater  favor,  and  permitted  a  wider  field  of 
operation,  than  when  interposed  after  the  labor,  expense  and 
delay  of  a  triaL    Carter  v.  Butler,  306. 

18.   :      :      Action      on      Note:      PlalntlfT's      Right 

to  Sue:  Trustee  for  Collection.  In  an  action  on  a  note,  a 
petition  which  states  that  the  note  was  indorsed  for  collection 
to  a  bank;  that  later  the  payees,  W  and  L,  transferred  and 
assigned  an  interest  in  the  note  to  the  Q.  Company;  that  the 
note  was  placed  in  the  plaintiff's  hands  and  he  was  authorized 
and  directed  to  collect  it  and  pay  to  the  O.  Company  its  interest 
therein,  states  facts  showing  sufficient  title  in  the  plaintiff  to 
maintain  the  suit  as  trustee  for  W,  L,  and  the  Q.  Company,  the 
question  not  having  been  raised  by  motion  or  ajiswer  in  the 
trial  court.     lb. 

19.  Ejectment:  Description  of  Land.  The  petition  in  ejectment 
must  describe  the  land  so  definitely  that  the  officer  who  executes 
the  writ  of  possession  will  know  to  what  land  plaintiff  is  enti- 
tled.   Collins  V.  Andriano,  475. 

20.   :  :   InsufRclency  Cured  by  Statute  of  Jeofails. 

The  Statute  of  Jeofails  will  not  cure  a  defective  description  in 
a  petition  in  ejectment  so  lacking  in  certainty  as  not  to  describe 
comprehensively  any  land,  even  though  an  attack  on  its  suf- 
ficiency is  not  made  until  after  judgment  for  plaintiff.    lb. 

21.   :  :  :  This  Case.    A  petition  in  ejectment 

alleging  plaintiff  is  the  owner  of  "Lot  23  and  the  east  ten  feet 
of  Lot  22"  in  a  certain  block  and  city,  and  that  "defendant 
entered  into  said  premises  and  took  possession  of  a  strip  off 
of  the  N.  50  feet  of  the  west  eighteen  inches  of  same,"  is  too 
uncertain  to  support  a  judgment,  it  being  impossible  to  say  to 
what  the  word  "same"  refers,  or  from  which  lot  the  "same" 
is  to  be  taken,  or  the  width  of  the  strip  which  is  to  be  carved 
"off  of  the  N.  60  feet  of  the  west  eighteen  inches  of  same";  nor, 
even  though  an  attack  on  the  sufficiency  of  the  description  was 
not  made  until  after  judgment,  is  its  insufficiency  cured  by  the 
Statute  of  Jeofails.    lb. 

22.  :  :  Aided  by  Abandoned  Petition.  An  aban- 
doned petition  is  no  longer  a  record  matter,  but  only  evidentiary, 
ordinarily  available  only  to  the  defendant  as  an  admission. 
To  be  considered  on  appeal  it  must  have  been  offered  in  evi- 
dence at  the  trial  and  preserved  in  a  bill  of  exceptions,  and 
if  there  is  no  bill  it  cannot  avail  to  aid  the  defective  descrip- 
tion in  the  amended  petition.    lb. 

23.  Proceeding  to  Establish  Road:  Petition:  Resident  Owners  of 
Land:  Description  of  l-loldings:  Jurisdiction.  While  in  the 
matter  accompanying  a  petition  to  establish  a  public  road,  under 
Sec.  9414,  R.  S.  1899,  it  would  no  doubt  be  good  practice,  after 
having  stated  the  names  of  the  resident  persons  owning  land 
through  which  the  proposed  road  is  to  run,  to  describe  the 
particular  tract  owned  by  each,  yet  the  failure  to  include 
such  description  does  not  deprive  the  court  of  jurisdicticm  to 
entertain  the  proceeding.     Ripkey  v.  Binns,  505. 
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24.   :  :  :  Trustee  and   Beneficiary  In  Deed 

of  Trust:  Jurisdiction.  The  trustee  and  beneficiary  in  a  deed 
of  trust,  as  such,  are  not  owners  within  the  meaning  of  Sec. 
9414,  R.  S.  1899,  and  the  failure  to  list  them  as  among  the 
resident  owners  of  property  through  which  the  proposed  road 
is  to  run  does  not  affect  the  court's  jurisdiction.    lb. 

25.  Warehouseman:  Suit  on  Bond:  Defense  Not  Pleaded.  In  a  suit 
on  a  warehouseman's  bond,  the  defense  that  the  grain  called 
for  by  the  receipts  is  in  the  warehouse  or  has  disappeared  by 
natural  shrinkage,  is  not  available  unless  pleaded.  State  to 
use  V.  Cochrane,  581. 

POSSESSION. 

1.  Finding  Lost  Money.  Money  in  the  possession  of  another  cannot 
be  found,  in  the  sense  of  the  law  of  lost  property,  for  the  reason 
that  it  is  not  lost.    Foster  y.  Safe  Deposit  Co.,  89. 

2.  Mislaid  Money:  Placed  on  Desk.  Money  discovered  in  a 
drawer,  or  on  a  table,  or  on  a  desk  where  money  and  valuable 
papers  are  customarily  handled,  will  be  considered  as  having 
been  placed  there  purposely  by  the  owner,  and  is  not  classed 
by  the  law  as  lost  property.  The  circumstance  of  its  being  after- 
wards forgotten  does  not  relate  back  and  characterize  the  origi- 
nal act  But  having  been  purposely  placed  on  the  desk,  and  then 
through  forgetfulness  or  inattention  left  there,  it  was  left  in 
the  possession  or  (better)  the  protection  of  the  house.    lb. 


8.  :  :  Right  to  Possession.  Plaintift  had  a  com- 
partment rented  in  defendant's  safety  deposit  vault,  and  took 
therefrom  his  box  in  the  usual  way,  and  was  admitted  by 
defendant's  attendant  through  an  automatically  locking  door 
into  a  private  room  reserved  for  the  use  of  customers  while 
examining  their  papers.  On  the  corner  of  the  desk  in  that 
room  he  noticed  an  envelope  which  "seemed  a  little  puffy."  He 
looked  into  it,  and  saw  it  contained  $180  in  paper  money. 
Neither  the  envelope  nor  the  money  bore  any  name  or  identify- 
ing mark.  He  took  his  box  back  to  the  vault,  and  supposing 
the  money  belonged  to  some  of  defendant's  customers  handed 
it  over  to  one  of  its  officers  to  find  the  owner,  but  after  several 
years  of  endeavor  defendant  has  not  found  the  owner,  and  plain- 
tiff sues  for  the  money.  Held,  first,  that  'the  provisions  of  the 
statute  relating  to  the  specifio  duties  of  the  finder  of  lost  per- 
sonal property  (Sec.  8268ff,  R.  S.  1909)  are  inapplicable  because* 
the  money  was  not  lost,  but  having  been  intentionally  placed 
.on  the  desk,  was  merely  left  in  the  constructive  possession  of 
the  defendant,  seemingly  by  inattention  and  forgetfulness;  and, 
second,  the  money,  both  before  it  was  discovered  by  plaintiff 
and  after  it  was  handed  by  him  to  defendant's  officer,  was  in 
possession  of  defendant,  who  is  its  rightful  custodian  until  the 
true  owner  is  found,  and  plaintiff  has  no  right  to  recover  posses- 
sion of  it.    lb. 

PRACTICE. 

1.  Lodging  House:  Ownership:  Burden.  It  being  admitted  or 
shown  in  evidence  that  defendant  was  the  owner  of  the  house 
at  the  time  of  the  fire  which  consumed  plaintiffs'  mother,  a 
lodger  in  the  house,  the  burden  did  not  rest  upon  plaintiffs 
thereafter  to  show  how  long  he  had  been  the  owner,  but  if  he 
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was  not  liable,  because  of  sixty  days  of  grace  granted  by  the 
statute,  the  matter  of  establishing  that  defense  rested  on  him. 
Burt  V.  Nichols,  1. 

2.  :  Fire  Escape:  Waiver:  Assumed  Risks.    The  deceased 

woman  by  becoming  a  lodger  in  the  lodging  house  and  remain- 
ing there  for  six  months  or  more  did  not  waive  compliance  on 
.the  owner's  part  with  the  statute  and  ordinance  requiring  fire 
escapes.  Compliance  with  an  express  statute  cannot  be  waived 
by  one  whose  death  or  injury  is  due  to  another's  failure  to 
comply  with  its  plain  requirement.  The  duty  of  the  owner  to 
place  the  fire  escape  upon  the  lodging  house  was  not  a  con- 
tractual obligation,  between  deceased  and  the  owner,  nor  be- 
tween him  and  her  landlady,  and  the  doctrine  of  assumption  of 
risks  has  no  application  to  such  a  case.    lb. 


:  :  Substantial  Compliance.  Wherever  the  ar- 
rangement of  the  halls,  porches  and  windows  cannot  be  held 
out-of-hand,  as  a  matter  of  law,  as  equivalent  facilities  for  fire 
escapes,  the  question  as  to  whether  they  constitute  a  substan- 
tial compliance  with  the  statutory  or  ordinance  requirements 
for  fire  escapes  of  named  size  and  construction,  becomes  one  for 
the  jury,  as  it  was  in  this  case.    lb. 


:  :  Proximate  Cause:  Contributory  Negligence 

as  Affirmative  Defense:  Burden.  It  is  negligence  per  se  in  the 
owner  of  a  lodging  house  to  neglect  and  fall  to  comply  with  the 
statute  and  ordinances  requiring  such  buildings  to  be  equipped 
with  fire  safety  appliances;  but  this  fact  alone  does  not  in- 
evitably fix  liability;  for  defendant  may  avoid  that  by  proof 
either  of  contributory  negligence  or  of  lack  of  proximate  cause. 
But  where  contributory  negligence  is  not  shown  by  plaintiiTs 
own  evidence,  it  is  an  afiKrmative  defense,  and  a  matter  for  the 
jury;  and  where  the  death  of  plain tiflTs'  mother  in  the  fire  which 
destroyed  the  lodging  house  in  which  she  was  asleep,  can  only 
be  logically  imputed  either  to  the  owner's  negligence  to  provide 
proper  fire  escapes,  or  to  her  own  contributory  negligence,  and 
the  facts  to  establish  her  contributory  negligence  do  not  so 
clearly  appear  from  plaintiflTs'  proof  that  no  reasonable  person 
can  draw  two  inferences  therefrom,  the  court  should  not  com- 
pel a  nonsuit,  but  the  case  should  go  to  the  jury,  even  though 
the  proximate  cause  l>e  dark.    lb. 


:    :    :    Res    Ipsa    Loquitur.     Where  fire 

safety-appliance  laws  are  violated,  and  death,  unexplained  ex- 
cept by  the  physical  facts,  occurs  as  the  result  of  the  burning 
of  a  lodging  house  unequipped  with  the  required  appliances, 
the  rule  of  res  ipsa  loquitur  should  be  invoked  to  take  the  case 
to  the  jury.    lb. 

Order  to  Produce  Documents:  Insufficient  Record  Entry: 
Non-Compliance:  Striking  Out  Answer:  Amendment  Nunc 
pro  Tunc.  PlaintiflT's  petition  to  have  records  in  the  possession 
of  the  defendants  produced  for  inspection  was  sustained,  and 
the  clerk's  entry  in  the  record  recited  simply  that  the  defendants 
should  on  or  before  a  certain  date  produce  for  the  plaintiff's 
inspection  such  books  and  papers  bearing  on  the  issues  as  should 
be  designated  by  the  plaintiff.  After  the  date  specified,  on  the 
plaintiff's  motion,  the  defendants'  answer  was  stricken  out 
for  failure  to  comply  with  the  order  to  produce,  and  judgment 
was  given  for  the  plaintiff,  the  defendants  not  appearing.    The 
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defendants  having  taken  the  case  up  on  a  writ  of  error,  the 
plaintiff  asked  for  an  extension  of  time  in  order  to  have  the 
record  entry  of  the  order  to  produce  corrected  nunc  pro  tunc, 
in  accordance  with  alleged  minutes  in  the  docket  of  the  trial 
Judge,  so  that  it  should  specify  the  books  and  papers  that  were 
ordered  to  be  produced.  Held,  that  the  cause  be  remanded,  with 
directions  to  set  aside  the  Judgment  and  reinstate  the  answer, 
since  the  order  entered  of  record  by  the  clerk  was  not  sufficient 
to  serve  as  a  basis  for  striking  out  the  answer,  and  there  was  no 
showing  that  the  defendants  had  knowledge  of  any  memoranda 
in  the  trial  Judge's  docket  or  were  ever  requested  to  produce 
any  documents  for  inspection.  Stlmson  v.  Mining  and  Smelting 
Ca,  190. 

7.  Judgment:  Record  Entry:  Presumptions:  Judge's. Docket.  The 
Judgment  appearing  of  record  is  presumptively  the  Judgment 
of  the  court,  which  is  not  to  be  sought,  except  for  purposes  of 
amendment,  in  the  minutes  of  the  Judge's  docket,  and  until 
amendment  is  made  the  public  can  act  upon  no  means  of  In- 
formation other  than  the  official  records.    lb. 

S.  Amendments:  When  Made.  Under  the  Statutes  of  Missouri  (R. 
S.  1909,  sees.  1848  and  1851)  amendments  are  to  be  made 
only  in  furtherance  of  Justice,  and  on  such  terms  as  may  be 
Just    lb. 

^.  Ejectment:  Equitable  Defense:  Sec.  2535,  R.  S.  1909.  Where 
to  an  action  in  ejectment  the  defendant  pleads,  in  addition  to  a 
general  denial  and  adverse  possession,  the  equitable  defenses 
of  res  judicata  and  estoppel  in  pais,  and  asks  the  court  to  treat 
the  case  as  an  equity  suit,  the  court,  by  virtue  of  Sec.  2535, 
R.  S.  1909,  is  warranted  in  so  treating  It.  Titus  v.  Development 
Co.,  229. 

10.   :   :    Motion   to   Strike  Out   Overruled:    Reply: 

Waiver.  By  filing  a  reply  after  his  motion  to  strike  out  de- 
fendant's equitable  defense  was  overruled,  the  plaintiff  waived 
his  right  to  contest  the  ruling  of  the  court  upon  appeal,  the 
equitable  defense  having  stated  good  ground  for  relief  under 
Sec.  2535,  R.  S.  1909.     lb. 

11.  Law  Case:  Tried  by  Court.  The  findings  of  fact  In  an  action 
at  law  (ejectment)  tried  by  the  court  without  the  Intervention 
of  a  Jury  rest  upon  the  same  ground  as  to  facts  as  do  the  ver- 
dicts of  Juries,  and  on  appeal  such  findings  will  not  be  dis- 
turbed if  they  are  supported  by  substantial  evidence,  or  the 
evidence  is  conflicting.    Woods  v.  Johnson,  289. 

12.  Irrelevant  Matter:  Not  Matter  for  Instruction.  An  instruc- 
tion that  is  a  bald  comment  on  an  Immaterial  and  Irrelevant 
matter,  should  be  refused;  for  instance,  an  Instruction  which 
tells  the  Jury  that  when  defendant's  wife  testified  in  chief  that 
she  was  at  the  time  of  the  alleged  larceny  in  a  distant  city, 
the  State  had  the  right  to  cross-examine  her  as  to  why  she  went 
there  and  what  she  was  doing  there.  If  the  State's  counsel  at- 
tributed to  her  conduct  not  justified  by  the  evidence,  a  prompt 
oral  objection  would  have  saved  the  point.    State  v.  Baker,  339. 

13.  Argument  to  Jury:  No  Request  for  Further  Rebuke.  If  de- 
fendant is  not  satisfied  with  the  rebuke  administered  to  the 
prosecuting   attorney   for   traveling   out   of   the   true   lines   of 
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argument  to  the  Jury,  and  desires  that  he  be  further  rebuked, 
it  is  his  duty  to  request  it;  otherwise,  he  will  not  afterwards 
be  heard  to  complain  of  the  remarks.    State  v.  Miller,  395. 

14.  Instructions:  Extrajudicial  Statements:  Ccnfetsicn.  Although 
it  would  have  been  proper  for  the  court  in  a  criminal  trial  to 
give  a  cautionary  instruction  concerning  an  alleged  confession 
of  the  defendant,  still  the  failure  to  give  it  was  not  error,  where 
the  court's  attention  was  not  called  to  the  point  either  at  the 
trial  or  in  the  motion  for  a  new  trial,  and  a  proper  instruction 
was  given  concerning  statements  or  admissions  made  out  of 
court.    State  v.  Cox,  408. 

15.  Preliminary  Examination:  Refusal  to  Grant:  Motion:  Appeal. 
In  the  absence  of  a  proper  motion  calling  the  court's  attention 
to  the  matter,  a  case  will  not  be  reversed  for  refusal  to  grant 
a  preliminary  examination  upon  an  amended  information.     lb. 

16.  Defaulting  Defendant:  Subsequent  Participation  In  Case:  Af- 
firmative Relief.  A  defendant  who  has  been  constructively 
served  and  who  has  neither  pleaded  nor  appeared,  is  ordi- 
narily not  entitled,  after  judgment  by  default  has  been  ren- 
dered against  him,  to  take  part  in  the  subsequent  proceed- 
ings in  the  case,  until  lie  has  appeared  and  procured,  upon 
a  timely  and  proper  showing,  a  vacation  of  the  default  against 
him;  except  that,  in  spite  of  the  default  and  in  spite  of  a 
failure  to  have  it  vacated,  he  may  appear  at  the  hearing,  in  an 
inquiry  of  damages,  and  show  facts  in  mitigation  of  damages, 
and,  in  any  case,  may  appear  on  the  question  of  the  taxation  of 
costs.  But  so  long  as  such  default  judgment  stands,  he  cannot 
have  affirmative  relief.    Land  Co.  v.  Creason,  452. 

17.   :  :  :  Quieting  Title  In  Defaulting  Defendant. 

Where  suit  to  quiet  title  was  brought  against  Owen  Creason 
and  others,  and  Creason  neither  pleaded  nor  appeared,  but  the 
other  defendants  did  appear  and  answer,  and  the  proof  shows 
that  neither  plaintiflT  nor  said  other  defendants  have  the  title, 
and  that  it  is  apparently  in  said  Creason,  a  decree  vesting  the 
title  in  said  Creason  cannot  stand.  Having  defaulted,  he  is 
not  entitled  to  affirmative  relief.  The  decree,  in  such  case, 
should  make  a  general  finding  against  plaintiflT,  dismiss  his  pe- 
tition and  render  costs  for  defendants,  and  go  no  further.    lb. 

18.  Public  Road:  Attacking  Jurisdiction:  Questions  Requiring  Ex- 
trinsic Evidence.  While  as  a  general  rule  questions  of  Juris- 
diction over  the  cause  of  action  may  be  raised  at  any  stage  of 
a  proceeding,  yet  the  better  practice  demands  that  such  defects 
as  require  the  hearing  of  testimony  should  be  raised  before 
the  trial  is  ended,  so  that  the  testimony  may  properly  become 
a  part  of  the  bill  of  exceptions,  and  so  that  any  error  with 
reference  thereto  may  be  called  to  the  trial  court's  attention 
in  the  motion  for  a  new  trial.    Ripkey  v.  Binns,  505. 

19.  : : :  This  Case.    Where  a  landowner  through 

whose  property  a  proposed  road  will  run  has  testified  at  the 
trial  to  assess  damages  that  he  is  the  owner  of  the  land,  he 
will  not  be  permitted,  after  judgment,  to  file  a  motion  attack- 
ing the  court's  Jurisdiction  on  the  ground  that  another  person, 
whose  name  did  not  accompany  the  petition  for  the  road,  was 
the  resident  owner  of  an  undivided  half  of  the  land  which  he 
had  testified  he  owned.    lb. 
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Refusal  to  Grant:  Motion:  Appeal.  In  the  absence  of  a  proper 
motion  calling  the  court's  attention  to  the  matter,  a  case  will 
not  be  reversed  for  refusal  to  grant  a  preliminary  examination 
upon  an  amended  information.     State  v.  Cox,  408. 

PRINCIPAL  AND  AGENT. 

1.  Slander:  By  Agent:  Liability  of  Corporation.  A  corporation 
is  liable  for  a  slander  uttered  by  its  agent  while  acting  within 
the  scope  of  his  employment  and  in  the  actual  performance 
of  the  duties  thereof  touching  the  matter  in  question,  though 
the  slander  was  not  uttered  with  the  knowledge  of  the  cor- 
poration or  with  its  approval  and  though  it  did  not  ratify 
the  act  of  the  agent.  A  corporation  is  liable  to  the  same  extent 
as  a  natural  principal  for  the  malicious  wrongs  of  its  officers 
or  agents,  if  committed  in  the  course  of  a  transaction  which 
is  within  the  scope  of  their  authority.  Fensky  v.  Casualty  Co., 
154. 

2.  :  Office  of  -Innuendo.  The  office  of  an  innuendo  in  a  peti- 
tion for  slander  is  not  to  enlarge  the  words  actually  used,  but 
to  state  in  what  sense  or  meaning  the  words  were  used.  If 
they  are  not  actionable  per  »e,  the  pleader  must  state  by  way 
of  colloquium  such  extrinsic  facts  as  will  show  their  slanderous 
meaning.    lb. 


:  :   Stating  Cause  of  Action.    A  petition  showing 

that  plaintiff,  as  an  attorney,  had  been  employed  by  one  May 
by  a  written  contract  to  prosecute  a  claim  for  damages  against 
an  Ice  Company  on  account  of  personal  injuries  sustained  by 
him  while  in  its  employ;  that  said  contract  was  signed  by 
May,  and  that  by  reason  thereof  plaintiff  had  a  property  right 
in  said  cause  of  action  to  the  extent  of  his  statutory  attor- 
ney's lien;  that  the  defendant  Insurance  Company  was  vitally 
interested  in  said  action,  because  It  had  indemnified  said  Ice 
Company  against  claims  for  damages;  that  defendant  had 
knowledge  of  plaintiff's  contract  with  May;  that  the  "agent  of 
defendant,  while  acting  within  the  scope  of  his  employment 
and  in  the  actual  performance  of  the  duties  thereof  touching 
the  matter  in  question,"  in  the  presence  of  plaintiff  and  May 
and  another  of  defendant's  agents  falsely  said:  "The  contract 
you  (meaning  plaintiff  claim  to  have  with  this  man  (meaning 
May)  was  not  signed  by  him  and  he  (meaning  May)  is  here 
to  tell  you  so.  Furthermore,  the  day  on  which  this  contract 
is  alleged  to  have  been  signed,  I  saw  May  and  his  hand  was  so 
badly  hurt  and  bandaged  that  he  could  not  have  signed  his 
name  if  he  wanted  to;"  that  said  agent  then  and  there  charged 
and  imputed  and  intended  to  charge  and  impute  to  plaintiff 
that  "he  had  in  his  possession  and  was  asserting  a  right  under  a 
forged  instrument,"  states  such  extrinsic  facts  as  to  show  the 
words  were  used  in  an  actionable  sense.  The  words  used  are 
not  actionable  per  se,  but  the  incidental  facts  pleaded,  if  they 
do  not  charge  plaintiff  with  having  forged  May's  name  to  the 
contract,  at  least  show  that  plaintiff  was  claiming  valuable 
rights  under  a  contract  knowing  it  to  have  been  forged,  and  In 
either  case  the  language  used  was  actionable.     lb. 


:  :   Liability  of  Corporation:  Grade  of  Agent.  The 

law  makes  no  distinction    betwen    the    classes  of    agents  of 


Digitized  by 


Google 


830  INDEX.  [264  Mo. 

PRINCIPAL  AND  AGENT—Contlnued. 

a  corporation,  whether  high  or  low.  It  is  not  the  law  that  only 
an  officer  or  manager  can  make  the  corporation  liable  for 
Blander.  If  the  agent  "while  acting  within  the  scope  of. his 
emplo}rment  and  in  the  actual  performance  of  the  duties  thereof 
touching  the  matter  in  question"  uttered  the  slanderous  words* 
the  corporation  is  liable.  And  the  facts  in  this  case  clearly  show 
that  the  agent  was  so  acting.  [Disapproving  the  seeming  re- 
striction in  Pay  ton  v.  Clothing  Co.,  136  Mo.  App.  577.]  Fensky 
V.  Casualty  Co.,  154. 

PRIORITY  OF  LIENS.     See  Llent. 

PROMISSORY  NOTE.    See  Negotiable  Instruments. 

PUBLIC  ROADS.    See  Roads  and  Highways. 

PUBUSHBD  NOTICE  TO  DEFENDANTS.    See  Quieting  Title. 

Punishment. 

Severity.  Passion  or  prejudice  on  the  part  of  the  jury  is  not  in- 
ferable from  the  severity  of  the  punishment,  if  it  falls  sub- 
stantially  short  of  the  maximum  prescribed  by  the  statute. 
State  V.  Baker,  339. 

quieting  title. 

1.  Affidavit  to  Petition:  Upon  Information  and  Belief.  Where 
facts  are  stated  positively  in  a  petition  to  quiet  title,  an  affidavit 
in  which  affiants  swear  that  "the  facts  stated  in  the  foregoing 
petition  are  true  according  to  the  best  knowledge,  informa- 
tion and  belief  of  these  affiants,"  is  sufficient.  Hambel  v. 
Lowry,  168. 

2.  :  Venue:  No  Scilicet.  Although  the  affidavit  to  the  peti- 
tion to  quiet  title  does  not  contain  any  scilicet,  yet  if  the  seal 
and  written  words  following  it  show  that  the  oath  was  admin- 
istered by  a  named  notary  public,  of  a  named  county  and  State, 
it  sufficiently  shows  where  the  affidavit  was  made,  for  the 
presumption  is  that  the  oath  was  administered  within  the  no- 
tary's jurisdiction.    lb. 

3.  Defendants:  Person  and  His  Unknown  Heirs.  Under  the  stat- 
ute, prior  to  its  amendment  in  1909,  a  person  and  his  unknown 
heirs  could  be  Joined  as  defendants  in  the  same  suit  to  quiet 
title.     lb. 


:  As  Both  Heirs  and  Devisees.    A  petition  to  quiet  title 

is  not  defective  because  it  alleges  that  if  a  certain  person  be 
dead  then  the  title  and  estate  claimed  by  him  in  said  land  is 
now  claimed  by  "his  heirs  and  devisees."  The  effect  is  to  include 
all  persons  claiming  as  heirs  and  all  persons  claiming  as  dev- 
isees,   lb. 

Unknown  Heirs:  Sufficient  Allegation.  A  petition  stating  that 
Hambel  if  living  claims  some  interest  or  title  in  the  land, 
and  if  he  be  dead  "then  the  title,  interest  or  estate  claimed 
by  him  in  said  real  estate  is  claimed  by  his  heirs  and  devisees, 
if  any  be  left  surviving  him;  that  the  names  of  such  heirs  and 
devisees,  if  any  there  be,  are  to  this  plaintiff  unknown,  and  for 
that  reason  cannot  be  inserted  herein,"  is  not  insufficient  on 
the  theory  that  it  does  not  state  there  are,  or  that  plaintiff' 
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verily  believes  there  are,  persons  interested  in  the  subject- 
matter  whose  names  cannot  be  stated  because  they  are  unknown 
to  him.    The  allegations  did  not  mislead.    lb. 

6.  Order  of  Publication:  Description  of  Interest,  Etc.  An  order 
of  publication  reciting  that  ''plaintiflT  further  alleges  in  its 
petition,  under  oath,  that  it  verily  believes  that  there  are 
persons  interested  in  the  subject-matter  of  the  petition,  whose 
names  it  cannot  insert  therein,  because  they  are  unknown  to  it; 
that  the  interest  of  unknown  persons  is  derived  by  devise  and 
descent  from  the  said  Charles  Hambel,  deceased,  so  far  as  the 
knowledge  of  plaintiff  extends  as  to  such  interest  and  the  man- 
ner in  which  the  same  is  derived,"  contains  a  sufficient  descrip- 
tion of  the  character,  extent  and  derivation  of  the  interest  of  the 
unknown  defendant.  It  contains  all  the  description  that  was 
within  plaintiff's  knowledge,  and  that  is  enough.    lb. 


:    Description    of    Interest.     The   statute   prescribes   no 

set  form  of  words  for  describing  the  interest  of  unknown  heirs, 
or  its  derivation,  or  plaintiff's  lack  of  knowledge  of  it;  but 
its  purpose  is  that  both  the  petition  and  publication  shall  be 
so  drawn  as  to  convey  the  facts  concerning  the  character  of 
the  interest  to  the  defendant,  so  far  as  plaintiff's  knowledge 
extends;  and  when  that  is  done,  in  both  petition  and  publica- 
tion, the  description  is  sufficient.  If  the  publication  states 
that  plaintiff  does  not  know  the  character  of  defendant's  in- 
terest or  claim  and  all  that  he  does  know  of  it  is  that  it  is 
derived  by  devise  or  descent  from  a  certain  person,  an  omission 
of  a  formal  statement  that  plaintiff  does  not  describe  defend- 
ants' interest  or  claim  more  fully  because  the  nature  and  ex- 
tent of  such  interest  is  unknown  to  him,  is  not  a  substantial 
omission.    lb. 


:  :  Collateral  Attack.    If  the  order  of  publication 

in  the  suit  to  quiet  title,  directly  or  by  necessary  inference, 
includes  all  requisite  facts,  and  the  only  objection  that  can 
be  urged  against  it  is  informalities  in  the  manner  and  order 
of  stating  those  requisite  facts,  it  is  sufficient  as  against  col- 
lateral attack — for  instance,  in  a  subsequent  suit  by  the  "un- 
known" defendants  to  quiet  the  title.    lb. 


9.  :  :   In  Lanffuage  of  Petition.    It  is  not  necessary 

that  the  publication  contain  all  the  allegations  of  the  petition 
concerning  the  interests  of  the  unknown  defendants.  If  it  is 
the  same  in  meaning,  and  advises  defendants  of  the  identical 
facts  the  petition  alleges,  though  it  does  not  do  so  in  the 
petition's  identical  words,  it  sufficiently  describes  their  interest 
and  its  derivation,  if  the  petition  does.     lb. 

10.  Defaulting  Defendant:  Subsequent  Appearance:  Quieting  Title 
In  Defaulting  Defendant.  Where  suit  to  quiet  title  was  brought 
against  Owen  Creason  and  others,  and  Creason  neither  pleaded 
nor  appeared,  but  the  other  defendants  did  appear  and  answer, 
and  the  proof  shows  that  neither  plaintiff  nor  said  other 
defendants  have  the  title,  and  that  it  is  apparently  in  said 
Creason,  a  decree  vesting  the  title  in  said  Creason  cannot  stand. 
Having  defaulted,  he  is  not  entitled  to  affirmative  relief.  The 
decree,  in  such  case,  should  make  a  general  finding  against 
plaintiff,  dismiss  his  petition  and  render  costs  for  defendants, 
and  go  no  further.    Land  Co.  v.  Creason,  452. 
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11.  Deeds:  Identity  of  Parties:  Shown  by  Parol.  The  identity  of 
a  person  named  in  a  .deed  may  be  shown  by  parol  evidence. 
Land  &  Improvement  Co.  v.  Murphy,  523. 

12.  ■• — :  :  :  Suit  to  Quiet  Title.    In  a  suit  to  quiet 

title,  where  the  plaintiff  claimed  under  a  tax  deed  in  a  pro- 
ceeding against  Isaac  D.  Critton,  the  record  owner  under  a 
deed  from  Aaron  Casad,  and  the  defendants  claimed  as  the 
heirs  of  Isaac  D.  Chritton  and  asserted  that  their  ancestor  was 
the  grantee  in  the  deed  mentioned  and  had  died  before  the  tax 
proceeding  was  instituted,  the  evidence  is  held  sufficient  to 
support  a  finding  for  the  defendants,  on  the  groimd  that  Isaac 
D.  Chritton,  ancestor,  and  Isaac  D.  Critton,  grantee,  was  one 
and  the  same  person.    lb. 

REMARKS  OP  COUNSEU    See  Attorneys. 

REPLEVIN. 

1.  Appellate  Jurisdiction:  How  Determined.  In  determining  ap- 
pellate jurisdiction,  the  court  is  not  restricted  to  the  amount 
claimed  in  the  petition,  but  will  go  into  the  whole  record 
and  from  that  determine  the  amount  in  dispute.  Ferguson  v. 
Comfort,  274. 


2.  ;    Judgment   and    Damages:    Waiver.     Where   judgment 

for  $6000  for  debt  was  rendered  and  execution  levied  on  per- 
sonal property,  and  the  judgment  debtor's  wife  claimed  the 
property  as  her  own  and  brought  suit  in  replevin  against  the 
judgment  creditor  and  the  sheriff,  wherein  she  asked  for  pos- 
session of  the  property  and  damages  in  the  sum  of  $5000, 
and  the  jury  found  that  plaintiff  was  not  entitled  to  the  pos- 
session of  the  property  and  assessed  in  favor  of  the  sheriff 
the  value  thereof,  at  $6000,  and  one  cent  damages,  and  plaintiff 
at  the  trial  made  a  clear  disclaimer  as  to  damages,  the  appeal 
is  to  the  Court  of  Appeals;  and,  though  her  disclaimer  of 
damages  at  the  trial  was  not  wholly  unequivocal,  yet,  if  on 
appeal  her  brief  shows  a  clear  abandonment  of  any  claim  for 
damages,  the  amount  in  dispute  is  $6000.01,  and  the  Supreme 
Court  does  not  have  jurisdiction.    lb. 

RES  ADJUDICATA. 

1.  Not  Pleaded:  Collateral  Matter.  A  stipulation  that  the  case 
is  to  abide  the  result  in  another  case,  and  an  adverse  adju- 
dication in  such  other  case,  to  be  held  to  be  res  adjudicata 
should  be  pleaded,  and  the  matters  therein  adjudicated  should 
not  be  merely  collateral  to  the  issues  on  trial.  Harrison- 
ville  V.  Foster,  82. 

2.  Piaintifr  In  Ejectment:  Attorney  In  Former  Suit  In  Equity: 
Bound  by  Decree.  In  1889  S  deeded  certain  land  to  his  son 
E.  A.,  but  the  deed  was  never  recorded  and  was  lost  In 
1902,  for  an  antecedent  debt,  T  took  a  conveyance  of  an  un- 
divided interest  in  the  land  from  O.  S.,  an  heir  of  S,  but  he 
did  not  record  his  deed  until  1909.  The  heirs  of  E.  A.  brought 
suit  in  1904  to  restore  the  lost  deed  from  S  to  E.  A.,  and  T, 
as  attorney  for  his  grantor  O.  S.,  but  without  ever  disclos- 
ing his  own  interest,  filed  an  answer  and  a  cross-b^  \  in  par- 
tition, and  had  complete  charge  of  the  litigation  to  final  judg- 
ment on  appeal,  whereby  the  deed  was  established  and  his 
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grantor  divested  of  all  title.  Thereafter  he  recorded  his 
deed  and  brought  ejectment.  Held,  that  he  is  bound  by  the 
decree  in  the  first  suit     Titus  v.  Development  Co.,  229. 

3.  Administration:  Order  of  Distribution.  Where  the  judgment  of 
the  circuit  court,  certified  to  the  probate  court  and  made  a 
record  in  the  latter  court,  even  though  certified  at  the  instance 
of  the  distributees,  provided  that  they  should  have  the  right 
to  take  certain  bank  stock  in  the  hands  of  the  administrator, 
or  its  value  at  that  time  as  fixed  by  the  judgment,  they  had 
the  right,  both  by  the  terms  of  the  judgment  and  the  statute, 
to  choose  whether  they  would  take  the  specific  personal  prop- 
erty or  its  value  in  money,  and  the  administrator  had  no  right 
to  compel  them  to  accept  a  settlement  on  a  money  basis, 
which  omitted  the  dividend  the  stock  had  earned;  and  in  a 
suit  on  his  bond,  after  he  has-  appropriated  the  stock  and 
dividends,  and  paid  nothing  under  the  order  of  distribution,  a 
judgment  charging  him  and  his  sureties  with  the  market 
value  of  the  bank  stock,  and  the  dividends,  which  he  has  con- 
verted to  his  own  use,  is  not  erroneous.  State  ex  rel.  v.  Ewing, 
331. 

4.  Action:  After  Final  Judgment  on  Merits.  Where  plaintiff  sued 
a  railroad  company  for  damages  and  recovered  judgment  for 
$5000  and  that  judgment  on  appeal  to  the  Court  of  Appeals  was 
reversed  outright,  he  cannot  maintain  another  action  for  dam- 
ages for  the  identical  tort  upon  the  identical  facts  involved 
in  the  cause  at  the  first  trial.    And  it  is  doubted  that  differences 

.  in  the  facts  of  the  first  action  and  the  facts  in  the  second,  even 
though  alleged,  would  serve  to  alter  the  rule.  Ginnocchio  v. 
Railroad,  516. 

6.  Administration:  ^rtnership  Estates:  Priority  of  Claims.  The 
classification  of  demands  presented  and  allowed  within  the 
first  year  as  fifth-class  demands  against  the  partnership  estate 
does  not  affect  the  right  of  such  claimants  to  priority  in  the 
distribution  of  the  assets.  As  between  the  creditors  and  the 
administrator  the  orders  of  the  probate  court  allowing  and 
classifying  demands  are  judgments;  but  as  between  creditors  of 
the  same  class,  whose  demands  are  allowed  within  the  first 
year  and  classified  as  belonging  to  the  same  class,  those 
allowed  at  the  first  term  are  not  entitled  to  be  paid  first  in 
preference  to  other  demands  presented  and  allowed  at  a 
later  term  within  the  first  year.    Milling  Co.  v.  Thompson,  595. 

RES  IPSA  LOQUITUR. 

Lodging  House:  No  Fire  Escapes.  Where  fire  safety-appliance 
laws  are  violated,  and  death,  unexplained  except  by  the 
physical  facts,  occurs  as  the  result  of  the  burning  of 
a  lodging  house  unequipped  with  the  required  appliances, 
the  rule  of  res  ipsa  loquitur  should  be  invoked  to  take  the  case 
to  the  jury.    Burt  v.  Nichols,  1. 

RESULTING  TRUST.     See  Trusts  and  Trustees. 

RETURN  OF  SHERIFF.    See  Judgments,  4  and  5. 

264M0.53 


Digitized  by 


Google 


834  INDEX.  [264  Mo. 

ROADS  AND  HIGHWAYS. 

1.  Proceeding  to  Establish  Road:  Petition:  Resident  Owners  of 
Land:  Description  of  Holdings:  Jurisdiction.  While  in  the 
matter  accompanying  a  petition  to  establish  a  public  road, 
under  Sec.  9414,  R.  S.  1899,  it  would  no  doubt  be  good  practice, 
after  having  stated  the  names  of  the  resident  persons  owning 
land  through  which  the  proposed  road  is  to  run,  to  describe 
the  particular  tract  owned  by  each,  yet  the  failure  to  include 
such  description  does  not  deprive  the  court  of  jurisdiction  to 
entertain  the  proceeding.    Ripkey  v.  Binns,  505. 

2.  : :  :  Trustee  and  Beneficiary  In  Deed  of 

Trust:  Jurisdiction.  The  trustee  and  beneficiary  in  a  deed  of 
trust,  as  such,  are  not  owners  within  the  meaning  of  Sec  9414, 
R.  S.  1899,  and  the  failure  to  list  them  as  among  the  resident 
owners  of  property  through  which  the  proposed  road  is  to 
run  does  not  affect  the  court's  jurisdiction.    lb. 


3.  :  Record  of  County  Court:  Commissioners  to  Assess 
Damages:  No  Showing  They  are  Not  of  Kin  to  Landowners,  or 
that  They  were  Sworn:  Jurisdiction.  The  facts  that  the  record 
of  the  county  court  in  a  proceeding  to  establish  a  road  failed 
to  state  that  the  commissioners  to  assess  damages  were  not  of 
kin  to  any  of  the  parties  asking  damages,  and  that  their  re- 
port failed  to  show  they  were  sworn  before  viewing  the  prem- 
ises, do  not  deprive  the  circuit  court  of  jurisdiction  on  an 
appeal  from  an  award  of  damages  in  the  county  court    lb. 

4.  :  Jurisdiction:  Appeal  to  Circuit  Court.  In  a  proceed- 
ing to  establish  a  road  the  county  court  acquires  jurisdiction 
when  the  petition  in  due  form  is  filed  and  the  required  statu- 
tory notice  given;  irregularities  in  the  proceedings  in  the 
county  court  after  jurisdiction  is  once  acquired  will  not  de- 
prive the  circuit  court  of  its  jurisdiction  on  appeal.    lb. 

5.  :  Assessing  Damages:  Special  Benefits.  Where  the  ap- 
pellant and  three  others,  a  part  of  whose  land  a  proposed  road 
will  take,  will  by  its  establishment  be  given  their  only  outlet 
to  a  public  road,  the  other  landowners  affected  having  con- 
nection already  with  a  public  road,  such  outlet  is  a  special 
benefit  to  the  appellant's  land  and  can  be  set  off  against  his 
damages,  despite  the  fact  that  the  three  others  mentioned  will 
also  be  given  an  outlet    lb. 

6.   :   Attacking  Jurisdiction:   Questions  Requiring  Extrinsic 

Evidence.  While  as  a  general  rule  questions  of  jurisdiction 
over  the  cause  of  action  may  be  raised  at  any  stage  of  a  pro- 
ceeding, yet  the  better  practice  demands  that  such  defects 
as  require  the  hearing  of  testimony  should  be  raised  before 
^e  trial  is  ended,  so  that  the  testimony  may  properly  become 
a  part  of  the  bill  of  exceptions,  and  so  that  any  error  with 
reference  thereto  may  be  called  to  the  trial  court's  attention 
in  the  motion  for  a  new  trial.    lb. 

7.  : : :  This  Case.    Where  a  landowner  through 

whose  property  a  proposed  road  will  run  has  testified  at  the 
trial  to  assess  damages  that  he  is  the  owner  of  the  land,  he 
will  not  be  permitted,  after  judgment,  to  file  a  motion  attack- 
ing the  court's  jurisdiction  on  the  ground  that  another  person, 
whose  name  did  not  accompany  the  petition  for  the  road,  was 
the  resident  owner  of  an  undivided  half  of  the  land  which  he 
had  testified  he  owned.    lb. 
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SAFETY  DEPOSIT  VAULT.    See  Abandoned  Property. 

SCHOOLS. 

Maximum  Indebtedness:  School  District:  Merchant's  License.  In 
determining  the  amount  of  indebtedness  a  school  district  may 
incur  under  sections  11  and  12  of  article  10  of  the  Constitu- 
tion, the  aggregate  amount  of  merchants'  and  manufacturers' 
licenses  should  be  considered  as  a  part  of  the  property  subject 
to  taxation  for  -the  payment  of  such  Indebtedness.  If  the  amount 
of  the  bonds  to  be  issued,  including  existing  indebtedness,  does 
not  exceed  five  per  cent  of  the  aggregate  taxable  value  of  all 
property  in  the  school  district,  including  the  amount  of  such 
merchants'  and  manufacturers'  licenses,  the  total  indebtedness 
does  not  exceed  the  constitutional  limitation.  Merchants'  and 
manufacturers'  goods  and  stocks  are  personal  property,  sub- 
ject to  an  ad  valorem  tax,  and  are  taxed  as  such.  Jarman  v. 
School  District,  646. 

SEARCH  WARRANT. 

Larceny:  Retention  of  Property  by  Sheriff.  An  instruction  telling 
the  jury  that  when  a  search  warrant  is  served  by  the  sheriff, 
the  State  has  the  right  to  cause  the  sheriff  to  retain  the  prop- 
erty found  and  alleged  to  have  been  stolen,  for  use  as  evi- 
dence, should  be  refused,  since  he  has  no  right  in  law  to 
retain  it  for  that  purpose,  and  where  it  is  not  offered  in  evi- 
dence the  instruction  is  out  of  harmony  with  the  facts;  and 
there  is  nothing  in  the  subject-matter  of  such  an  instruction,  of 
a  legal  sort,  which  brings  it  within  the  category  of  instructions 
which  the  court  is  compelled  to  give  of  his  own  motion.  State 
V.  Baker,  339. 

SEDUCTION. 

1.  Unchastity.  In  a  prosecution  for  seduction  the  prior  unchastity 
of  the  prosecutrix  may  be  shown  as  a  defense  to  the  charge. 
The  seduction  statute  in  this  respect  is  diflTerent  from  the 
statute  prohibiting  the  defilement  of  a  female  ward,  which 
does  not  require  her  to  be  chaste  or  even  of  good  repute.  State 
V.  Howard,  386. 

2.  Definition  of  Seduce.  To  seduce  means  to  induce  to  surrender 
chastity.  Chastity  must  exist  before  it  can  be  surrendered  or 
destroyed.  There  may  be  a  pollution  of  the  mind  without 
seduction,  but  under  the  statute  (Sec.  4478,  R.  S.  1909)  there 
can  be  no  seduction  without  illegal  sexual  intercourse.    lb. 

3.  Good  Repute:  Burden.  The  words  "of  good  repute"-  used  in 
the  seduction  statute  cast  upon  the  State  the  burden  of  prov- 
ing that  a  prosecutrix  at  the  time  of  her  seduction  possessed 
a  good  reputation  for  chastity  among  those  by  whom  she  was 
known;  for  the  statute  restricts  its  protecting  influence  to 
females  "of  good  repute."    lb. 

4.  Venue:  First  Copulation.  Prosecutrix  is  rendered  unchaste  by 
the  first  act  of  sexual  intercourse,  and  where  the  first  act 
took  place  in  St.  Louis  County  a  subsequent  act  committed 
in  St.  Louis  City  about  a  week  later,  with  the  same  defend- 
ant, under  the  same  promise  of  marriage,  did  not  amount  to 
seduction;  and,  therefore,  the  prosecution  for  seduction  was 
improperly  instituted  in  St  Louis  City,  but  should  have  been 
instituted  in  St  Louis  County,  where  the  first  act  of  coition 
was  committed  and  prosecutrix  surrendered  her  chastity.    lb. 
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SEDUCTION— Continued. 

6.  Promise  of  Marriage:  Consideration  for  DefllemenL  The  prom- 
ise of  marriage  must  precede  the  seduction  and  must  be  un- 
conditional; but  it  is  not  the  law  that,  if  a  promise  of  mar- 
riage immediately  preceded  the  act  of  sexual  Intercourse  and 
was  the  sole  c<msideration  which  moved  the  prosecutrix  to 
submit  to  the  destruction  of  her  chastity,  there  was  no  seduc- 
tion. If  the  situation  of  the  parties  is  such  as  to  render  it 
probable  that  the  promise  of  marriage  would  be  made,  noth- 
ing else  than  the  promise  on  the  part  of  the  defendant  is  neces- 
sary to  constitute  the  inducement  whereby  the  prosecutrix 
surrenders  her  chastity.  The  date  when  the  marriage  shall 
take  place  need  not  be  agreed  upon.  The  yielding  of  Uie 
prosecutrix  constitutes  her  acceptance  of  defendant's  promise 
of  marriage.  The  statute  ordains  that  when  an  unmarried 
female,  under  twenty-one  years  of  age  and  of  good  repute,  is 
induced  to  surrender  her  chastity  to  an  eligible  suitor  by  such 
promise,  the  crime  of  seduction  is  complete;  and  the  courts 
cannot  write  any  other  requirement  into  it.  [Holding  as  un- 
sound the  ruling  of  SHERWOOD,  J.,  in  State  v.  Reeves,  97  Ma 
1.  c.  677.]     State  v.  Howard,  386. 

6.  Corroboration  of  Prosecutrix:  Age  and  Repute.  The  testimony 
of  the  prosecutrix  as  to  the  promise  of  marriage  should  be 
corroborated  in  a  seduction  case;  and  there  should  be  evidence 
of  her  age  and  good  repute.    lb. 

SHERIFF'S  RErrURN.    See  Judgments,  4  and  6. 
SLANDER. 

1.  By  Agent:  Liability  of  Corporation.  A  corporation  is 
liable  for  a  slander  uttered  by  its  agent  while  acting 
within  the  scope  of  his  employment  and  in  the  actual  perform- 
ance of  the  duties  thereof  touching  the  matter  in  question, 
though  the  slander  was  not  uttered  with  the  knowledge  of  the 
corporation  or  with  its  approval  and  though  it  did  not  ratify 
the  act  of  the  agent  A  corporation  is  liable  to  the  same  extent 
as  a  natural  principal  for  the  malicious  wrongs  of  its  officers 
or  agents,  if  committed  in  the  course  of  a  transaction  which 
is  within  the  scope  of  their  authority.  Fensky  v.  Casualty  Co., 
154. 

2.  Office  of  Innuendo.  The  office  of  an  innuendo  In  a  peti- 
tion for  slander  is  not  to  enlarge  the  words  actually  used,  but 
to  state  in  what  sense  or  meaning  the  words  were  used.  If 
they  are  not  actionable  per  «e,  the  pleader  must  state  by  way 
of  colloquium  such  extrinsic  facts  as  will  show  their  slanderous 
meaning.    lb. 


:  Stating  Cause  of  Action.  A  petition  show- 
ing that  plaintiff,  as  an  attorney,  had  been  employed  by  one 
May  by  a  written  contract  to  prosecute  a  claim  for  damages 
against  an  Ice  Company  on  account  of  personal  injuries  sus- 
tained by  him  while  in  Its  employ;  that  said  contract  was 
signed  by  May,  and  that  by  reason  Uiereof  plaintiff  had  a  prop- 
erty right  in  said  cause  of  action  to  the  extent  of  his  statutory 
attorney's  lien;  that  the  defendant  Insurance  Company  was 
vitally  interested  In  said  action,  because  it  had  indemnified  said 
Ice  Company  against  claims  for  damages;  that  defendant  had 
Imowledge  of  plaintiff's  contract  with  May;  that  the  "agent  of 
defendant,  while  acting  within  the  scope  of  his  employmont 
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BliANDER— Continued. 

and  in  the  actual  performance  of  the  duties  thereof  touching 
the  matter  in  question,"  in  the  presence  of  plaintiff  and  May 
and  another  of  defendant's  agents  falsely  said:  "The  contract 
you  (meaning  plaintiff)  claim  to  have  with  this  man  (meaning 
May)  was  not  signed  by  him  and  he  (meaning  May)  is  here 
to  tell  you  so.  Furthermore,  the  day  on  which  this  contract 
is  alleged  to  have  been  signed,  I  saw  May  and  his  hand  was  so 
badly  hurt  and  bandaged  that  he  could  not  have  signed  his 
name  if  he  wanted  to;"  that  said  agent  then  and  there  charged 
and  imputed  and  intended  to  charge  and  impute  to  plaintiff  that 
"he  had  in  his  possession  and  was  asserting  a  right  under  a 
forged  instrument,"  states  such  extrinsic  facts  as  to  show  the 
words  were  used  in  an  actionable  sense.  The  words  used  are 
not  actionable  per  «e,  but  the  incidental  facts  pleaded,  if  they 
do  not  charge  plaintiff  with  having  forged  May's  name  to  the 
contract,  at  least  show  that  plaintiff  was  claiming  valuable 
rights  under  a  contract  knowing  it  to  have  been  forged,  and  In 
either  case  the  language  used  was  actionable.    lb. 


4.   :       Liability      of      Corporation:      Grade      of      Agent. 

The  law  makes  no  distinction  between  the  classes  of  agents  of 
a  corporation,  whether  high  or  low.  It  is  not  the  law  that  only 
an  officer  or  manager  can  make  the  corporation  liable  for 
slander.  If  the  agent  "while  acting  within  the  scope  of  his 
employment  and  in  the  actual  performance  of  the  duties  thereof 
touching  the  matter  in  question"  uttered  the  slanderous  words, 
the  corporation  is  liable.  And  the  facts  in  this  case  clearly  show 
that  the  agent  was  so  acting.  [Disapproving  the  seeming  re- 
striction in  Payton  v.  Clothing  Co.,  136  Mo.  App.  677.]     lb. 

SPECIAL  BENEFITS.    See  Roads  and  Highways. 

SPECIAL  TAXES.     See  Liens. 

SPELLING  NAMES.     See  Idem  Sonans. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

1.  Substantial  Compliance:  Lodging  House:  No  Fire  Escape. 
Wherever  the  arrangement  of  the  halls,  porches  and  windows, 
cannot  be  held  out-of-hand,  as  a  matter  of  law,  as  equivalent 
facilities  for  fire  escapes,  the  question  as  to  whether  they 
constitute  a  substantial  compliance  with  the  statutory  or  ordi- 
nance requirements  for  fire  escapes  of  named  size  and  con- 
struction, becomes  one  for  the  jury,  as  it  was  in  this  case. 
Burt  V.  Nichols,  1. 


:   :    :    Res   Ipsa    Loquitur.     Where   fire 

safety-appliance  laws  are  violated,  and  death,  unexplained  ex- 
cept by  the  physical  facts,  occurs  as  the  result  of  the  burning 
of  a  lodging  bouse  unequipped  with  the  required  appliances, 
the  rule  of  res  ipsa  loquitur  should  be  Invoked  to  take  the  case 
,to  the  jury.     lb. 

Liability  of  Husband  for  Wife's  Torts:  Effect  of  Married 
Woman's  Acts.  By  the  express  terms  of  the  statute  (Sec. 
8309,  R.  S.  1909)  an  apartment  house  owned  by  a  married 
woman  in  her  own  name  is  "under  her  sole  control"  and  In 
no  way  liable  for  her  husband's  debts;  and  another  statute 
(Sec.  8304,  R.  S.  1909),  with  respect  to  her  right  to  manage 
her  property,  to  contract  and  be  contracted  with,  to  sue  and 
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STATUTES  AND  STATUTORY  CONSTRUCTION— Continued. 

to  be  sued,  and  to  enforce  and  to  have  enforced  against  her 
property  any  judgment  rendered  for  or  against  her,  explicitly 
says  she  shall  be  deemed  a  femme  sole,  thereby  completely 
emancipating  her,  at  least  so  far  as  her  separate  property  is 
concerned,  and  opening  new  fields  of  endeavor  closed  to  her  at 
common  law;  and  since  the  husband  is  left  by  said  statutes 
no  legal  right  to  intermeddle  with  the  business  affairs  and 
property  of  his  wife,  it  is  not  logical  to  admit  him  to  her 
new  sphere  solely  that  he  may  pay  damages  for  torts  com- 
mitted by  her  in  the  management  of  her  property;  and  he  is 
not  liable  in  damages  for  her  torts  committed  in  the  manage- 
ment of  her  separate  property,  and  out  of  his  presence,  with- 
out his  participation  and  not  under  his  direction.  [Distinguish- 
ing Nichols  y.  Nichols,  174  Mo.  407,  holding  that,  despite  the 
Married  Woman's  Acts,  the  husband  is  still  liable  for  the  wife's 
purely  personal  torts,  or  torts  simpUciter,  as  at  common  law; 
and  Flesh  v.  Lindsay,  115  Mo.  1,  in  which  was  held  in  judg- 
ment the  liability  of  the  wife  for  damages  caused  by  the  falling 
in  1887  of  a  party  wall  weakened  by  the  negligence  of  work- 
men employed  by  the  husband  in  making  repairs  to  a  build- 
ing erected  on  a  lot  inherited  by  the  wife  in  1877,  the  tort 
antedating  the  Married  Woman's  Act]  Boutell  v.  Shellaberger, 
.70. 


4.   :  :   Act  of  1881.     The  Act  of  1881   (Sec  6870. 

R.  S.  1889),  providing  that  "the  husband's  property,  except 
such  as  may  be  acquired  from  the  wife,  shall  be  exempt  from 
all  debts  and  liabilities  contracted  or  incurred  by  his  wife 
before  their  marriage"  is  not  opposed  to  the  conclusion  that  the 
husband  is  not  liable  for  the  torts  committed  by  the  operator 
of  an  elevator  in  a  building  on  the  separate  statutory  property 
of  the  wife,  leased  and  managed  by  her;  nor  did  its  reenactment 
in  a  revised  bill  in  1889  bring  it  into  conflict  with  the  Married 
Woman's  Act  enacted  in  that  year,  but  merely  continued  it  as 
before  and  added  nothing  to  its  force  and  effect  [Agidn  dis- 
Unguishing  Nichols  v.  Nichols,  147  Mo.  407.]     lb. 

5.  County  Collector:  Commissions:  Illegal  Retention:  Libel:  Em- 
bezzlement. Since  Sec.  3562,  R.  S.  1889  (the  same  as  Sec.  1925, 
R.  S.  1899,  and  Sec.  4563,  R.  S.  1909),  makes  it  a  felony  for  a 
collector  of  the  revenue  to  retain  unlawfully  any  sum  in  excess 
of  his  commissions  and  fees,  and  provides  that  his  neglect  or 
refusal  to  pay  any  such  excess  shall  be  prima-facie  evidence  of 
embezzlement,  an  instruction  purporting  to  cover  the  whole  case, 
in  an  action  for  libel  by  writing  and  publishing  in  a  newspaper 
that  the  plaintiff  as  county  collector  had  illegally  retained  county 
funds,  to  which  action  the  defendant  pleaded  the  truth  of  his 
statement  should  submit  the  issue  whether  the  plaintiff  was 
prima-facie  guilty  of  embezzlement  or  whether  he  retained  only 
so  much  as  he  was  lawfully  entitled  to,  and  it  was  error  to 
instruct  that  if  he  retained  more  than  his  due,  such  retention 
was  an  illegal  though  not  a  criminal  act,  and  that  if  the  jury 
found  that  the  defendant  in  his  published  statement  did  not 
so  use  the  word  "illegally"  as  to  impute  a  crime  to  the  plaintiff 
the  defendant  should  have  the  verdict  Dameron  v.  Hamilton, 
103. 

6.  Ejectment:  Equitable  Detente:  Sec.  2535,  R.  S.  1909.  Where 
to  an  action  in  ejectment  the  defendant  pleads,  in  addition  to 
a  general  denial  and  adverse  possession,  the  equitable  defenses 
of  res  judicata  and  estoppel  in  pais,  and  asks  the  court  to  treat 
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the  case  as  an  equity  suit,  the  court,  by  virtue  of  Sec.  2535, 
R.  S.  1909,  is  warranted  in  so  treating  it  Titus  v.  Develc^ment 
Co.,  229. 


7.   :   :    Motion   to   Strike  Out   Overruled:    Reply: 

Waiver.  By  filing  a  reply  after  his  motion  to  strike  out  de- 
fendant's equitable  defense  was  overruled,  the  plaintiflT  waived 
his  right  to  contest  the  ruling  of  the  court  upon  appeal,  the 
equitable  defense  having  stated  good  ground  for  relief  under 
Sec.  2535,  R.  S.  1909.    lb. 

8.  Cities:  Rate  of  Taxation:  Vote  of  People:  Census.  Sec.  9248, 
R.  S.  1909,  in  so  far  as  it  undertakes  to  make  a  tax  for  mu- 
nicipal purposes  in  excess  of  sixty  cents  on  the  hundred  dol- 
lars' valuation  depend  upon  a  majority  vote  of  the  people  is 
unconstitutional,  since  it  is  an  attempt  by  the  Legislature  to 
take  away  a  constitutional  grant  of  power,  and  to  restrict  the 
exercise  thereof.  But  in  so  far  as  it  authorizes  a  census  to 
be  taken  by  the  city  for  the  purpose  of  ascertaining  whether 
the  city  possesses  the  requisite  population  entitling  it  to  im- 
pose a  tax  of  one  dollar  on  the  hundred,  it  is  constitutional. 
Calland  v.  Springfield,  296. 

9.  Motion  for  New  Trial.  Section  1841,  R.  S.  1909,  governs  motions 
for  a  new  trial,  and  requires  them  to  be  specific.  Section 
2022  does  not  undertake  to  designate  what  the  motion  for  a 
new  trial  shall  contain,  but  merely  designates  some  of  the 
grounds  for  which  a  new  trial  may  be  granted,  leaving  to  the 
appellate  court  to  determine  by  section  1841  whether  or  not 
the  motion  is  sufficiently  specific  to  call  to  the  attention  of  the 
trial  court  the  errors  it  has  committed.    Polski  v.  St  Louis,  458. 

10.  Amendment  by  Revised  Bill:  Parts  Retained  and  Parts  Omitted. 

When  parts  of  an  existing  statute  are  repeated  in  a  revised 
bill,  those  parts  are  considered  as  a  continuation  of  the  statute 
and  not  as  a  new  enactment;  while  those  parts  of  the  ststtute 
that  are  omitted  from  the  revised  bill  are  treated  as  repealed. 
Inv.  Co.  V.  Curry,  483. 

11.  Dower:  Limitation:  Disability  of  Coverture:  Not  Part  of  Gen- 
eral Statute.  The  dower  statute  of  limitations  is  not  a  part 
of  the  general  law  applicable  to  the  limitations  of  actions  con- 
cerning real  estate,  and  cannot  be  construed  as  in  pari  materia 
with  it,  but  stands  alone,  and  as  it  makes  no  exception  of  cov- 
erture as  an  excuse  for  delay  in  asserting  dower  such  disabil- 
ity will  not  be  read  into  it.  So  that  where  the  widow  married 
again,  the  time  within  which  she  is  barred  to  assert  dower 
in  her  deceased  husband's  land  must  be  determined  by  Sec. 
391,  R.  S.  1909,  and  cannot  be  lengthened  out  by  provisions 
concerning  the  disability  of  coverture  found  in  the  general  limi- 
tation law.    lb. 

12.  :  :  Ten  Years:  Coverture.  An  action  for  the  ad- 
measurement of  dower  is  barred  in  ten  years  after  the  hus- 
band's death;  and  the  fact  that  soon  after  the  husband's  death 
his  widow  married  again  and  has  since  been  under  coverture, 
did  not  operate  to  lengthen  the  limitation.  Such  is  the  mean- 
ing of  Sec.  391,  R.  S.  1909,  and  the  courts  cannot  read  into 
it  any  exception  it  does  not  contain.  Her  coverture  (brought 
about  by  a  remarriage)  has  not  barred  her  since  1889  to  main- 
tain an  action  to  have  her  dowei  aameasured — the  same  year 
m  which  said  statute,  in  its  present  form,  was  enacted.    lb. 
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13.   :   :   :    Retrospective   Statute.     The  General 

Assembly  has  power  to  shorten  a  limitation,  provided  a  rea- 
sonable time  is  given  within  which  parties  affected  by  it  may 
maintain  their  actions  to  assert  an  existing  right.  The  fact 
that  the  husband  died  and  his  widow  remarried  prior  to  the 
enactment  in  1889  of  Sec.  391,  R.  S.  1889,  declaring  that  suits 
for  the  admeasurement  of  dower  must  be  brought  within  ten 
years  after  the  husband's  death,  will  not  prevent  the  applica- 
tion of  that  statute  to  her  suit  for  dower  in  her  deceased 
husband's  real  estate,  especially  where  it  was  not  begun  for 
more  than  ten  years  after  the  statute  was  enacted.  Inv.  Co.  v. 
Curry,  483. 

14.   :    Tenancy   in   Common.     If  the  heirs   of  the   deceased 

husband  exclusively  occupy  land  in  which  his  widow  is  entitled 
to  dower  and  refuse  to  attorn  to  her  any  rents,  then  their 
possession  becomes  adverse  to  her  and  she  cannot  be  consid- 
ered a  tenant  in  common  with  them.    lb. 

15.   :   The  Word   Recovery:   Adverse   Possession.     The  word 

"recovery"  used  in  Sec.  391,  R.  S.  1909,  beginning,  "All  actions 
for  the  recovery  of  dower  in  real  estate,"  does  not  mean  an 
action  to  regain  possession  of  real  estate  which  has  already 
been  assigned  or  admeasured  to  the  widow  as  dower;  it  means 
that  if  she  wishes  to  assert  dower,  she  must  within  ten  years 
after  the  death  of  her  husband  bring  her  action  in  court  for  the 
admeasurement  of  dower,  whether  or  not  the  real  estate  be  in 
adverse  possession.    lb. 

16.  :    Repeal  of  Exceptions:    M'ansion  House:    Acquiescence 

of  Heirs.  The  fact  that  in  the  statute  (Sec.  391,  R.  S.  1909) 
as  originally  enacted  in  1887  there  were  saving  clauses  in  favor 
of  a  widow  if  she  was  in  possession  of  the  mansion  or  under 
legal  disability,  and  that  these  several  clauses  were  omitted 
from  the  revised  bill  of  1889,  strongly  indicates  a  legislative 
purpose  that  there  should  be  no  exception  at  all  to  the  re- 
quirement that  an  action  for  dower  must  be  brought  within 
ten  years  after  the  husband's  death;  but  whether  it  would  be 
within  the  constitutional  power  of  the  General  Assembly  to 
penalize  a  widow  by  barring  her  dower  in  land  already  in  her 
possession  because  she  fails  to  bring  suit  therefor  within  ten 
years  after  her  husband's  death,  or  whether  the  heirs  would 
be  estopped  from  setting  up  such  failure  as  a  bar  after  they 
had  acquiesced  in  her  exclusive  possession,  are  questions  not 
decided  in  this  case,  where  the  widow  was  at  no  time  in 
possession  and  knew  from  the  time  of  the  final  settlement  in 
1891  that  her  husband's  heirs  were  in  possession  and  asserting 
exclusive  ownership,  and  brought  no  action  until  1910.    lb. 

17.  Order  of  Publication:  Published  Five  Times  a  Week  for  Four 
Weelcs:  Sec.  3500,  R.  S.  1879.  Under  Sec.  3500,  R.  S.  1879, 
which,  with  no  distinction  between  weekly  newspapers  and 
others,  provided  that  orders  of  publication  against  nonresi- 
dent defendants  should  be  published  four  weeks  successively, 
the  last  insertion  to  be  at  least  four  weeks  before  the  com- 
mencement of  the  term  to  which  they  were  to  appear,  publica- 
tion five  times  a  week  for  four  weeks,  beginning  on  June  29, 
and  ending  on  July  26,  was  sufficient  for  an  order  requiring 
appearance  at  the  term  beginning  September  1.  Brown  v. 
Howard,  501. 

18.  Tax  Deed:  Three-Year  Limitation:  Application.  The  act  of 
March  30,  1872,  Laws  1872,  p.  130,  providing  that  an  action  to 
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avoid  or  defeat  a  sale  or  conveyance  of  land  for  taxes  must  be 
brought  within  three  years,  has  no  application  to  a  sheriff's 
deed  made  under  the  Act  of  April  22,  1877,  relating  to  the 
collection  of  delinquent  taxes.    Keaton  v.  Hamilton,  564. 

19.  Limitation:  Thirty-Year  Statute:  Lawful  Possession  for  One 
Year.  Section  1884,  Revised  Statutes  1909,  requires  that  in 
order  for  it  to  constitute  a  bar  the  land  shall  have  been  in  the 
lawful  possession  of  the  person  claiming  adversely  to  the  legal 
title  for  one  year  prior  to  the  bringing  of  the  action;  and  In 
order  that  such  claimant  may  interpose  that  statute  as  a  de- 
fense, it  is  necessary  for  him  to  show  there  was  some  condi- 
tion that  the  law  will  construe  as  possession,  either  actual 
or  constructive.  Actual  possession  for  seven  months  prior 
to  bringing  the  action  is  not  a  sufficient  defense.  Nor  will 
the  possession  and  cultivation  of  forty  or  fifty  acres  in  another 
section,  between  which  and  the  land  in  suit  there  Intervenes 
an  unfenced  square  mile  of  swamp  and  woods,  although  de- 
scribed in  the  claimant's  invalid  deed,  nor  the  selling  of  some 
timber  off  the  unfenced  land  in  suit  or  the  pasturing  of  cat- 
tle thereon,  support  the  running  of  the  statute  or  authorize 
the  presumption  of  notice  to  the  true  owner  that  his  possession 
was  interrupted  or  his  title  In  danger.    lb. 

20.  Administration:  Classification  of  Claims:  At  Any  Term  With- 
In  First  Year.  Under  sections  97,  98,  190  and  191,  Revised 
Statutes  1909,  all  demands  pertaining  to  the  fifth  class,  pre- 
sented and  allowed  at  any  term  during  the  first  year,  and  prop- 
erly classified  as  fifth  or  first-year  demands,  have  equal  stand- 
ing, and  none  take  priority  over  the  others  because  of  priority  of 
allowance,  whether  presented  at  the  first  or  fourth  term  of 
the  probate  court  within  that  year.  Milling  Co.  v.  Thompson, 
595. 
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Bevlsed  Statutes  1909. 


Section      97  see  page    606 
98  see  page    606 

190  see  page  606 

191  see  page  606 
,      231  see  page  339 

247  see  page  338 

248  see  page 

249  see  page 
332  see  page 
346  see  page  —  _ 
349  see  pages  561,  614, 

618,  619,  621 
356  see  page  620 
391  see  pages  494,  495, 

499,  500 
423  see  page 

1211  see  page 

1707  see  page 

1730  see  page 

1776  see  page 

1841  see  page 

1848  see  page 

1851  see  page 


338 
621 
493 


42 

594 

271 

326 

176 

461 

206 

206 


1884  see  pages  568,  578 


1947  see  page  203 

2022  see  page  46;! 

2047  see  page  671 

2048  see  page  671 

2049  see  page  671 

2080  see  page  531 

2081  see  page  463 
2084  see  page  463 
2093  see  page  457 
2119  see  page  481 
2535  see  pages  172,  239, 

240,  453,  645 

2685  see  page  202 

2787  see  page  724 

2934  see  page  449 

2937  see  page  562 

3851  see  page  201 

3859  see  page  201 

3941  see  page  531 

4462  see  page  405 

4472  see  page  392 

4478  see  pages  389,  391« 

392 

4479  see  pages  391,  392 
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Section  4535  see  page  354 

4537  see  page  362 

4563  see  page  122 

4903  see  page  431 

5115  see  pages  419,  431, 

439 

5218  see  page  380 

G235  see  page  394 

5242  see  pages  372,  381 

5243  see  page  432 

5325  see  page  356 

5326  see  page  356 
6367  see  paget  628 

6392  see  page  628 

6393  see  page  628 
6404  see  page  628 
6900  see  page.  651 
8057  see  page  391 
8086  see  page  496 
8268  see  page  102 
8268-8273  see  page  95 
8304  see  page  77 
8309  see  page  77 
8526  see  page  303 


99  ^'^  see  pages  300,  304, 

>06 
975"   -     page    710 
980     o.e  page    459 
999^  sde  page    327 
LOOOl  see  pages  322,  823, 

324 
10004  see  pages  322,    324 

10018  see  page    326 

10019  see  page  323 
10160  see  page  326 
10294  see  page  643 
10435  see  page  512 
11481  see  pages  117,  121 

11498  see  page    187 

11499  see  page    708 
11506a  see  pages  184,185 
11511  see  page    121 
11623  see  pages  654,  655 
Chap.  21»  Art  ^  see  page 

496 
Chap.  84,  Art  4,  see  page 
303 


Bevlsed  Statutes  1899 


Section  1925  see  page  122 
2979  see  page  495 
5853  see  page  304 
7623  see  pages  588, 
7625  see  pages  588, 


Section  7630  see  pages  588, 
8546  see  page    654 


591 


591 
591 


Section  1588,  Art  5,  see  page  652 
1996  see  page    498 
3562  see  pages  122,  123, 

124 
4514  see  page    493 
4558  see  page    495 
6606  see  page    496 


9260  see  pages  117, 

121 

9309  see  pages  120, 

121 

9414  see  page    512 

utes  1889 

Section  6870  see  page    79 

6896  see  page    651 

6899  see  page    651, 

653 

7640  see  pages  117, 

120. 

121,  123 

7663  see  page    652 

7688  see  pages  120, 

121 

Bevlsed  Statutes  1879 


Section  2205  see  page 
3500  see  page 


4'95 
504 


Oeneral  Statutes  1865 
Chap.  Ill,  p.  449,  see  page  134 
Bevlsed  Statutes  1856 
Sec.  55,  p.  1240,  see  page  164 

Laws  1907 
p.  285,  see  pages  588,  591 

Laws  1905 
p.  78,  see  page  304 

Laws  1903 
Sec.  1,  p.  251,  see  page  14 
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Laws  1901 

Sec.  5,  p.  220,  see  page  12 

Laws  1895 

Sec  2,  p.  186,  see  page  136 
pp.  223,  224,  see  pages  651,  653 

Laws  1887 
p.  177,  see  pages  495,  496 

Laws  1883 
p.  113,  see  page  77 

Laws  1875 
p.  60,  see  page  136 

Laws  1872 
p.  130,  see  page  577 

Laws  1869 
p.  66,  see  page  574 

Laws  1853 
p.  108,  see  page  569 

Laws  1820 
p.  97,  see  page  708. 

STIPULATION  TO  ABIDE  RESULT  OP  ANOTHER  SUIT.  See 
Actions,   1. 

STREETS.     See  Cities. 

STRIKING  OUT  ANSWER.     See  Judgments,  1  to  3. 

SUICIDAL  MANIA.     See  Negligence,   14  and   15. 

SWAMP  LANDS. 

Ringer  Patents:  County  Warrants  as  Consideration:  Estoppel.  The 
various  decisions  of  this  court  holding  the  Eltzroth  patents  of 
certain  swamp  and  overflowed  lands  in  Stoddard  county  to  be 
valid  and  to  have  conveyed  the  legal  title  to  the  grantee,  have 
now  become  a  rule  of  property;  and  the  execution  by  the  said 
Eltzroth,  special  commissioner,  of  the  patent  of  1869  to  Lewis 
M.  Ringer,  for  which  the  county  received  in  payment  warrants 
worth  to  it  their  face  value  and  equal  to  the  consideration 
expressed,  being  within  the  powers  of  the  county,  and  the 
instrument  showing  upon  its  face  that  the  power  was  well 
executed,  the  county,  by  retaining  the  consideration  for  thirty 
years  thereafter  and  by  failing  to  disturb  the  status,  ratified 
the  transaction,  and  is  estopped  to  question  the  grant;  and  no 
one  claiming  adversely  to  the  said  Ringer  or  his  grantees  will 
be  permitted  to  assert  any  equity  in  the  county.  Keaton  v. 
Hamilton,  564. 
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1.  Tax  Suit:  Publication  to  Defendant  by  Initials  Only:  Juris- 
diction. Where  the  deed  in  the  recorder's  office  shows  title  in 
the  full  name  of  the  non-resident  grantee,  and  a  tax  fiuit  is 
brought  against  such  grantee,  by  publication,  which  is  the  only 
thing  that  confers  jurisdiction,  in  which  the  initials  of  the 
grantee  only  are  used,  no  title  passes  by  a  sale  under  a  judgment 
rendered  in  pursuance  to  such  published  notice.  Where  the  land 
was  deeded  to  Martha  E.  Stevenson,  an  order  of  publication  to 
M.  B.  Stevenson  gave  the  court  no  jurisdiction  of  the  grantee 
in  the  suit  for  taxes,  and  the  judgment  and  sale  were  both 
void.     Stevenson  v.  Brown,  182. 


2.   :  :  Estoppel:  Deeds  to  Other  Lands  by  initials. 

A  defendant  in  a  suit  for  taxes  may  be  estopped  to  complain  that 
the  order  of  publication  was  not  directed  to  her  by  her  full 
Christian  name,  but  by  her  initials  only,  where  the  particular 
land  in  suit  was  deeded  to  her  by  her  initials  only.  But  where 
che  is  sued  by  her  initials  only  she  is  not  estopped  to  dispute 
the  validity  of  the  tax  judgment  and  sale,  by  the  fact  that  other 
lands  were  deeded  to  her  by  her  initials  only.  Where  the  par- 
ticular land  involved  in  the  tax  suit  was  conveyed  to  Martha  B. 
Stevenson,  she  is  not  estopped  to  dispute  the  sufficiency  of  an 
order  of  publication  directed  to  M.  E.  Stevenson,  or  to  ccmtend 
that  such  publication  conferred  no  jurisdiction  on  the  court, 
by  the  fact  that  the  records  show  that'  other  lands  in  the  county 
were  deeded  to  her  in  the  name  of  M.  E.  Stevenson.     lb. 

3.  :    Name.     The  spelling  of  the  name  of  the  defendant 

with  one  "1"  or  two,  as  "WorreP*  or  "Worrell,"  is  not  materiaL 
Williams  v.  Grudier,  216. 

4.   :  Recital  In  Judgment:  Contradicted  by  Other  Record 

Matter.  A  judgment  in  a  tax  suit  is  entitled  to  the  presumption 
that  its  recitals  are  correct  until  they  are  made  to  appear  to  be 
Incorrect  by  other  portions  of  the  judgment  roll  of  equal  dignity, 
and  the  return  of  the  sheriff  is  a  portion  of  the  judgment  roll, 
of  at  least  equal  dignity  to  the  judgment,  and  the  recital  in  the 
judgment  that  the  defendant  was  duly  served  with  process  may 
be  impeached  by  the  sheriff's  return  showing  he  was  not;  and  if 
there  is  a  conflict,  the  return  is  entitled  to  precedent  credibility, 
lb. 


:  :  :   Idem  Sonans.     Neither  by  the  eye 

nor  by  the  ear  are  "Francis  M.  Worrel"  and  "Franas  W.  War- 
roels"  idem  sonans]  and  a  recital  in  the  judgment  of  due  service 
of  process  on  "Francis  M.  Worrel"  is  completely  impeached  by 
the  sheriff's  return  showing  service  upon  "Franas  W.  Warroels"; 
and  a  judgment  by  default  in  the  tax  suit  against  Francis  M. 
Worrel,  based  on  a  sheriff's  return  of  service  on  "Franas  W. 
Warroels,"  and  a  sale  in  pursuance  thereto,  are  both  void.    lb. 

Idem  Sonans:  Francis:  Notice  to  Frances.  A  notice  of  sale 
of  the  land  in  a  tax  suit  reciting  a  default  judgment  against 
"Frances  M.  Worrel,"  where  the  suit  was  brought  and  the  judg- 
ment rendered  against  "Francis  M.  Worrel,"  is  bad,  and  the 
doctrine  of  idem  sonans  cannot  be  invoked  to  cure  the  mistake. 
The  two  words  "Francis"  and  "Frances,"  are  independent  in 
;meaning,  the  one  indicating  the  masculine  gender  and  the  other 
the  feminine;  the  one  indicating  a  man  and  the  other  a  woman; 
and  a  notice  of  the  sale  of  the  land  of  a  woman  can  scarcely 
be  said  to  be  a  good  notice  of  the  sale  of  the  land  of  a  particular 
man.    lb. 
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7.  Constitution:  Classification  of  Cities.  The  Constitution  in  re- 
quiring the  General  Assembly  by  general  laws  to  divide  cities 
Into  four  classes  and  to  give  each  clasa  the  same  powers  and 
to  subject  them  to  the  same  restrictions  had  in  view  their 
organization,  and  plainly  referred  to  their  constituent  agencies 
and  governmental  functions;  it  did  not  mean  that  the  rate  of 
taxation  for  municipal  purposes  must  be  inflexibly  the  same  in 
all  cities  of  the  class,  whether  or  not  one  city  of  the  class  might, 
because  of  Its  population,  be  entitled  to  become  a  city  of  a 
higher  class.    Calland  v.  Springfield,  296. 

8.  Cities  of  the  Third  Class:  Rate  of  Taxation.  There  Is  no 
conflict  in  the  provision  of  the  Constitution  authorizing  a  city 
having  a  population  of  thirty  thousand  to  levy  taxes  at  a 
rate  not  to  exceed  one  hundred  cents  on  the  one  hundred  dol- 
lars' valuation,  and  the  other  provision  requiring  the  General 
Assembly  to  divide  the  cities  of  the  State  Into  four  classes 
and  to  so  define  their  powers  that  "all  such  municipal  corpora- 
tions of  the  same  class  shall  possess  the  same  powers  and  be 
subject  to  the  same  restrictions."  The  last  provision  does  not 
mean  that  a  city  of  the  third  class,  which  has  a  population 
in  excess  of  thirty  thousand,  cannot  levy  a  tax  of  one  dollar  on 
the  hundred,  simply  because  it  is  and  has  for  many  years  been 
a  city  of  the  third  class,  although  the  statute  says  that  cities 
of  the  third  class  shall  be  those  containing  three  thousand  and 
less  than  thirty  thousand  Inhabitants.  The  two  provisions, 
when  read  together,  mean  that  a  city  having  thirty  thousand 
Inhabitants  or  more  may  levy  taxes  not  exceeding  one  hundred 
cents  on  the  hundred  dollars'  valuation,  whatever  class  It  may 
belong  to.    lb. 

9.  Constitutional  Statute:  Rate  of  Taxation:  Vote  of  People: 
Census.  Sec.  9248,  R.  S.  1909,  in  so  far  as  it  undertakes  to  make 
a  tax  for  municipal  purposes  in  excess  of  sixty  cents  on  the 
hundred  dollars*  valuation  depend  upon  a  majority  vote  of  the 
people  is  unconstitutional,  since  it  is  an  attempt  by  the  Legisla- 
ture to  take  away  a  constitutional  grant  of  power,  and  to  restrict 
the  exercise  thereof.  But  in  so  far  as  it  authorizes  a  census  to 
be  taken  by  the  city  for  the  purpose  of  ascertaining  whether  the 
city  possesses  the  requisite  population  entitling  it  to  impose  a 
tax  of  one  dollar  on  the  hundred.  It  is  constitutionaL    lb. 

10.  Tax  Deed:  Prima-Facie  Proof  of  Regularity.  A  tax  deed  which 
on  its  face  appears  fair  and  sufficient  is  only  prima-facie  proof 
of  proper  proceedings.  Land  &  Improvement  Co.  v.  Creason, 
452. 

11.  :  :   Idem  Sonans:  Judgment  Against  Greason: 

Conveyance  of  Interest  of  Creason.  A  judgment  against  Owen 
Greason  in  the  tax  suit  will  not  support  a  sheriff's  deed  which 
purports  to  convey  the  interest  of  Owen  Creason,  although  the 
Government  patent  showed  a  grant  to  Owen  Creason  and  he 
owned  the  land  when  the  judgment  for  taxes  was  rendered. 
"Greason"  is  not  idem  sonana  with  "Creason,"  and  the  deed  was 
void.     lb. 

12.   :       Suit       Against       Record      Owner      by       Initials. 

Where  the  title  stood  upon  the  record  in  the  name  of  Lewis  M. 
Ringer,  and  notice  was  given  by  publication  to  and  judgment 
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by  default  was  rendered  against  L.  M.  Ringer,  a  sherUTs  deed, 
made  In  pursuance  to  said  judgment,  conveying  the  tiUe  and 
interests  of  L.  M.  Ringer,  did  not  convey  the  title  of  Lewis  M. 
Ringer.    Keaton  v.  Hamilton,  564. 

13.   :    Three-Year    Limitation:    Application.      The   act    of 

March  30,  1872^  Laws  1872,  p.  130,  providing  that  an  action  to 
avoid  or  defeat  a  sale  or  conveyance  of  land  for  taxes  must  be 
brought  within  three  years,  has  no  application  to  a  sheriff's  deed 
made  under  the  Act  of  April  22,  1877,  relating  to  the  collecticHi 
of  delinquent  taxes.    lb. 

14.  Maximum  Indebtedness:  School  District:  Merchant's  License. 
In  determining  the  amount  of  indebtedness  a  school  district 
may  incur  under  sections  11  and  12  of  article  10  of  the  Consti- 
tution, the  aggregate  amount  of  merchants'  and  manufacturers' 

'  licenses  should  be  considered  as  a  part  of  the  property  subject  to 
taxation  for  the  payment  of  such  indebtedness.  If  the  amount 
of  the  bonds  to  be  issued,  including  existing  indebtedness,  does 
not  exceed  five  per  cent  of  the  aggregate  taxable  value  of  all 
property  in  the  school  district,  including  the  amount  of  such 
merchants'  and  manufacturers'  licenses,  the  total  Indebtedness 
does  not  exceed  the  constitutional  limitation.  Merchants'  and 
manufacturers'  goods  and  stocks  are  personal  property,  subject 
to  an  od  vdlorem  tax,  and  are  taxed  as  such.  Jarman  v.  School 
District,  646. 

TORTS,  FIRE  ESCAPES  TO  LODGING  HOUSE.  See  Negligence, 
1  to  7. 

TORTS  OP  WIFE.    See  Husband  and  Wife. 

TRIALS. 

1.  Res  Adjudicata:  Not  Pleaded:  Collateral  Matter.  A  stipula- 
tion that  the  case  is  to  abide  the  result  in  another  case,  and 
an  adverse  adjudication  in  such  other  case,  to  be  held  to  be 
rea  adjudicata  should  be  pleaded,  and  the  matters  theioin  ad- 
judicated should  not  be  merely  collateral  to  the  Issues  on  triaL 
Harrisonville  v.  Foster,  82. 

2.  Order  to  Produce  Documents:  Insufficient  Record  Entry:  Non* 
Compliance:  Strilcing  Out  Answer:  Amendment  Nunc  pro  Tunc. 
Plaintiff's  petition  to  have  records  in  the  possession  of  the 
defendants  produced  for  inspection  was  sustained,  and  the 
clerk's  entry  in  the  record  recited  simply  that  the  defend- 
ants should  on  or  before  a  certain  date  produce  for  the  plain- 
tiff's inspection  such  books  and  papers  bearing  on  the  issues  as 
should  be  designated  by  the  plaintiff.  After  the  date  specified, 
on  the  plaintiff's  motion,  the  defendants'  answer  was  stricken 
out  for  failure  to  comply  with  the  order  to  produce,  and  judg- 
ment was  given  for  the  plaintiff,  the  defendants  not  appearing. 
The  defendants  having  taken  the  case  up  on  a  writ  of  error,  the 
plaintiff  asked  for  an  extension  of  time  in  order  to  have  the 
record  entry  of  the  order  to  produce  corrected  nunc  pro  tunc. 
in  accordance  with  alleged  minutes  in  the  docket  of  the  trial 
judge,  so  that  it  should  specify  the  books  and  papers  that 
were  ordered  to  be  produced.  Held,  that  the  cause  be  re- 
manded, with  directions  to  set  aside  the  judgment  and  rein- 
state the  answer,  since  the  order  entered  of  record  by  the 
clerk  was  not  sufficient  to  serve  as  a  basis  for  striking  out 
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the  answer,  and  there  was  no  showing  that  the  defendants 
had  knowledge  of  any  memoranda  in  the  trial  judge's  docket 
or  were  ever  requested  to  produce  any  documents  for  inspec- 
tion.    Stimson  v.  Mining  Co.,  190. 

3.  Judgment:  Record  Entry:  Presumptions:  Judge's  Docket.  The 
Judgment  appearing  of  record  is  presumptively  the  judgment 
of  the  court,  which  is  not  to  be  sought,  except  for  purposes  of 
amendment,  in  the  minutes  of  the  judge's  docket,  and  until 
amendment  is  made  the  public  can  act  upon  no  means  of  in- 
formation other  than  the  official  records.    lb. 

4.  Amendn>entt:  When  Made.  Under  the  Statutes  of  Missouri 
(R.  S.  1909,  sees.  1848  and  1851)  amendments  to  the  record  are 
to  be  made  only  in  furtherance  of  justice,  and  on  such  terms  as 
may  be  just.,   ib. 

5.  Unfair:  Reversal:  Appellate  Practice.  Although  upon  the 
whole  case  defendant  did  not  get  a  fair  trial,  yet  if  those  things 
which  would  have  been  error  if  properly  preserved  for  review, 
were  not  so  preserved,  and  there  is  no  error  in  those  matters 
properly  preserved,  the  judgment  must  be  afBrmed.  State  v. 
Baker,  339. 

6.  Persistent  Reference  to  Other  Crimes.  Unnecessary  persistent 
reference  by  the  prosecuting  attorney  to  other  crimes  than 
that  for  which  defendant  was  on  trial,  if  upon  each  occurrence 
defendant's  objections  to  the  same  were  sustained  and  the 
officer  reprimanded,  and  if  the  objections  were  not  sufficiently 
'«aved  to  entitle  them  to  consideration  on  review,  even  it 
they  were  of  a  nature  calculated  to  prejudice  the  rights  of 
ftppellant,  will  not  work  a  reversal.     State  v.  Tatman,  357. 

7.  General  Objection.  A  general  objection  is  no  objection.  The 
trial  court  and  the  appellate  court  are  entitled  to  know  the 
grounds  upon  which  an  objection  to  matters  occurring  during 
the  trial  is  based.  An  objection  based  upon  no  reason,  and 
having  for  its  purpose  only  a  captious  spirit  to  effect  the 
exclusion  of  any  fact  which  counsel  may  regard  as  damaging 
to  the  defense,  does  not  deserve  consideration  by  the  court.    Ib. 


8.  :  Improper  Remarks.'  Remarks  of  the  prosecuting  attor- 
ney in  reference  to  defendant's  having  shot  at  a  witness  the 
same  night  at  another  place  than  that  of  the  shooting  charged 
in  the  Information,  and  in  stating  that  a  certain  bulletin  de- 
scribed defendant  and  his  co-indictee  as  "hold-up  men,"  should 
not  be  sanctioned,  aside  from  the  fact  that  they  weaken  the 
vigor  of  a  prosecution;  but  if  none  but  a  general  objection 
was  'made  thereto,  they  cannot  be  reviewed  on  appeal.    Ib. 

TRUSTS  AND  TRUSTEES. 

1.  Express:  Deed  from  Father  to  Son:  Created  by  Subse- 
quent Letter:  Barred  by  Delivery.  Where  Ferdinand,  be- 
ing threatened  with  lawsuits,  without  valuable  consideration 
in  1874  conveyed  by  deed  unrestricted  in  its  terms  land  to  his 
minor  son  Arthur,  who  in  1888,  at  Ferdinand's  recjuest  and 
without  consideration,  by  deed  on  its  face  properly  acknowl- 
edged, conveyed  it  back  to  Ferdinand,  which  deed  without  being 
recorded  was  laid  away  and  forgotten  for  more  than  twenty 
years,  and  upon  its  being  found,  upon  the  advice  of  counsel  a 
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new  deed  was  made  by  Arthur  In  1909  conveying  the  land  to 
Ferdinand,  who  shortly  thereafter  conveyed  the  land  unreserv- 
edly to  his  children  Arthur,  Eliza  and  Isabella,  a  letter  writ- 
ten by  Arthur  in  1906  to  his  brother  Edward  in  which  he  stated 
he  had  no  "individual  right"  to  the  land,  but  held  the  title  for 
the  said  Edward  and  his  sisters,  did  not  create  an  express  trust 
in  favor  of  Edward  and  the  other  children,  and  did  not  have 
the  effect  of  defeating  the  deed  of  Ferdinand  of  1909  which 
omitted  Edward  as  grantee,  if  the  deed  of  1888  was  actually 
delivered,  for  if  delivered  the  title  had  already  passed  out  of 
Arthur  when  he  wrote  the  letter  in  1906;  and  the  evidence  is 
examined,  and  is  held  to  preponderate  in  favor  of  the  chancel- 
lor's finding  that  the  deed  was  actually  delivered.  Am  y. 
Am,  19. 

2.  Negotiable  Instruments:  Transfer:  Indorsen^ent  for  Collec- 
tion: Suit  by  Trustee  Appointed  by  Payees.  Section  10001, 
R.  S.  1909,  providing  that  an  instmment  Is  negotiated  when  it 
is  transferred  so  as  to  constitute  the  transferee  the  holder — 
if  payable  to  bearer,  by  delivery,  if  payable  to  order,  by  in- 
dorsement followed  by  delivery — and  Sec.  10004,  declaring  that 
a  special  indorsement  specifies  the  person  to  whom  or  to  whose 
order  the  instrument  is  to  be  payable,  and  the  indorsement  of 
such  indorsee  is  necessary  to  the  further  negotiation  of  the 
instrument,  do  not  attempt  to  provide  an  exclusive  method 
for  the  transfer  of  such  instruments,  but  apply  only  to  such 
transfers  as  shall  preserve  "negotiability,"  and  accordingly 
where  the  payees  of  a  note  transferred  it  by  indorsement  to  a 
bank  for  collection  and  that  bank  indorsed  it  to  another  for 
the  same  purpose  (the  banks  gaining  thereby  no  interest  in  the 
instrument  except  that  of  collecting  it  and  accounting  for  the 
proceeds),  one  whom  said  payees  have  by  written  contract  ap- 
pointed their  trustee  for  collection  may  sue  upon  the  note 
although  it  bears  upon  its  back  the  indorsement  mentioned. 
Carter  v.  Butler,  306. 

3.  Tenancy  In  Common:  Purchase  of  Outstanding  Title:  Election. 
A  tenant  in  common  who  has  elected  to  repudiate  any  share 
in  an  outstanding  title  acquired  by  a  cotenant  is  bound  by 
that  election  and  cannot  afterward  assert  rights  inconsistent 
therewith.    Brown  v.  Howard,  466. 

4.  :  :  :  Assertion  of  Inconsistent  Rights.  Even 

though  it  be  conceded  that  when  the  husband  of  a  tenant 
in  common  buys  an  outstanding  title  he  holds  the  title  in  trust 
for  the  cotenants,  yet  where  an  heir,  in  a  prior  suit  concerning 
lands  included  in  his  decedent's  estate,  has  claimed  adversely 
to  the  outstanding  title  which  the  husoand  of  another  heir  had 
bought  in,  he  will  not  be  heard  in  a  subsequent  suit  td  assert 
an  interest  in  the  title  held  by  the  husband.    lb. 

6.  Repudiation:  Subsequent  Attempt  to  Enforce.  After  having 
repudiated  a  trust  agreement  concerning  land  by  claiming  out- 
side of  and  adverse  to  its  terms  in  one  action,  a  party  cannot 
in  a  subsequent  action  assert  an  interest  thereunder.    lb. 

6.  Resulting:  Insufficient  Evidence.  Evidence  by  a  widow  that 
she  contributed  a  part  of  the  money  which  went  to  purchase 
the  lot  deeded  to  her  husband  in  1880,  four  years  prior  to  their 
marriage,  but  not  stating  how  much  she  contributed,  is  wholly 
insufficient  to  establish  a  resulting  trust  in  her  to  any  interest 
in  the  title.    Investment  Co.  v.  Curry,  483. 
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7.  Precatory:  Will  or  Wish?  Precatory  words  in  a  will,  that  is, 
words  of  expectation,  hop^,  desire,  recommendation,  etc.,  owing 
to  their  context  or  the  use  of  different  kinds  of  words  in  other 
parts  of  the  will,  have  been  given  different  meanings  by  the 
courts,  and  even  by  the  same  court.  Whether  or  not  they  are 
imperative  and  create  a  trust,  or  are  a  mere  expression  of  a 
wish,  must  be  determined  from  an  examination  of  the  whole 
will  and  an  ascertainment  of  testator's  Intention.  In  every  case 
the  question  arising  from  the  use  of  such  words  as  **wish*'  or 
"desire"  or  "recommend"  or  "entreat"  or  similar  words  is 
whether  they  express  merely  the  testator's  wish  or  express  his 
will.  A  trust  Is  created  if  It  clearly  appears  that  the  words 
were  used  in  an  imperative  sense;  but  not  otherwise.  The 
intent  of  the  testator  is  the  thing  to  be  ascertained,  and  in 
doing  that  the  ordinary  and  usual  rules  of  law  applicable  to 
the  construction  of  wills  are  to  be  observed.  Lemp  v.  Lemp, 
533. 


8.  ;   Violation  By  Trustee.     If  the  will  gave  all  testator's 

property  absolutely  to  his  wife,  she  had  the  right  to  dispose 
of  it  as  seemed  proper  to  her,  and  that  Issue  having  been  de- 
termined in  the  affirmative  what  disposition  she  made  of  it  is 
of  no  concern.    lb. 

VENUE. 

Seduction:  First  Copulation.  Prosecutrix  is  rendered  unchaste  by 
the  first  act  of  sexual  intercourse,  and  where  the  first  act  took 
place  in  St  Louis  County  a  subsequent  act  committed  in  St. 
Louis  City  about  a  week  later,  with  the  same  defendant,  under 
the  same  promise  of  marriage,  did  not  amount  to  seduction; 
and,  therefore,  the  prosecution  for  seduction  was  improperly 
instituted  in  St.  Louis  City,  but  should  have  been  Instituted 
In  St.  Louis  County,  where  the  first  act  of  coition  was  com- 
mitted and  prosecuMx  smrrendered  her  chastity.  State  v.  How- 
ard, 386. 

WAIVER. 

1.  Fire  Escape:  Assumed  Risl<s.  The  deceased  woman  by  becom- 
ing a  lodger  in  the  lodging  house  and  remaining  there  for  six 
months  or  more  did  not  waive  compliance  on  the  owner's  part 
with  the  statute  and  ordinance  requiring  fire  escapes.  Com- 
pliance with  an  express  statute  cannot  be  waived  by  one  whose 
death  or  injury  is  due  to  another's  failure  to  comply  with  its 
plain  requirement  The  duty  of  the  owner  to  place  the  fire 
escape  upon  the  lodging  house  was  not  a  contractual  obligation, 
between  deceased  and  the  owner,  nor  between  him  and  her  land- 
lady, and  the  doctrine  of  assumption  of  risks  has  no  application 
to  such  a  case.    Burt  y.  Nichols,  1. 

2.  Motion  to  8tril<e  Out  Overruled:  Reply.  By  filing  a  reply 
after  his  motion  to  strike  out  defendant's  equitable  defense  was 
overruled,  the  plaintiff  waived  his  right  to  contest  the  ruling  of 
the  court  upon  appeal,  the  equitable  defense  having  stated  good 
groimd  for  relief  under  Sec.  2535,  R.  S.  1909.  Titus  v.  Develop- 
ment Co.,  229. 
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WAREHOUSEMAN. 

1.  Police  Regulation.  The  business  of  storing  goods  for  hire  em- 
braces the  storage  of  all  kinds  of  personal  property,  and  is 
public  or  private,  as  it.  may  be  conducted  for  the  storage  of 
the  goods  of  the  general  public,  or  those  of  certain  persons; 
and  as  it  necessarily  affects  the  public,  its  regulation  is  a  proper 
exercise  of  the  police  power,  and  its  supervision  and  control 
by  the  lawmaking  bodies  has  become  a  part  of  the  jurisprudence 
of  the  country.    State  to  use  v.  Cochrane,  581. 

2.  Liability.  Independent  of  statutory  regulation,  a  primary  obli- 
gation assumed  by  e  warehouseman  at  common  law  ia  to 
return  to  the  holder  of  his  receipt  the  goods  called  for  by 
it,  upon  the  payment  of  charges  and  its  surrender  or  cancella- 
tion. For  a  breach  of  that  duty  an  action  ex  contractu  arises 
to  the  depositor  or  his  assignee;  and  for  a  failure  to  exercise 
due  care  to  prevent  loss  or  injury  to  the  goods  stored  (varying 
In  degree  according  to  the  nature  of  the  goods  and  other  attend- 
ing circumstances)  the  warehouseman  is  liable  in  an  action 
ex  delicto,    lb. 

3.  Bond:  Valid  at  Common  Law.  Whether  or  not  the  statutes 
regulating  the  inspection  of  grain  stored  in  a  public  warehouse 
and  'its  business  are  valid,  the  bond  of  a  surety  company 
executed  for  a  premium,  by  which  it  agrees  that  the  ware- 
houseman will  "faithfully  perform  its  duty  as  a  public  ware- 
houseman, under  the  laws  of  Missouri"  and  ''also  fully  and 
unreservedly  comply  with  the  laws  of  said  State  relating  .  .  . 
to  public  warehousemen,"  is  a  valid  and  subsisting  obligation 
at  common  law,  and  for  a  breach  thereof  by  the  principal, 
in  failing  to  deliver*  upon  demand  grain  called  for  by  a  receipt 
Issued  by  him  to  a  depositor  not  named  in  the  bond,  the 
surety  is  liable  in  damages.  The  bond  is  not  opposed  to  public 
policy,  but  being  voluntary  and  resting  on  a  sufficient  con- 
sideration is  enforcible  as  a  common-law  obligation.    lb. 

4.   :  Surety  for  Premium.    A  rigid  observance  of  contracts 

of  indemnity  made  by  corporations  licensed  to  engage  in  that 
business  for  profit,  is  compelled.  Such  bonds  being  given  for 
a  gainful  purpose  (a  premium  paid),  their  makers  do  not  fall 
in  the  category  of  sureties  for  accommodation,  who  are  favorites 
of  the  law  and  are  exonerated  in  all  cases  where  a  strict  con- 
struction of  their  contract  does  not  bring  them  within  its 
provisions.  The  statute  estops  a  duly  licensed  surety  company 
to  deny  its  corporate  power  to  execute  an  indemnifying  bond 
for  profit  or  to  assume  liability  thereunder.    lb. 

6.   :    :    For  the   Public.     A  warehouseman's  b<md 

which  by  its  terms  expresses  an  obligation  on  the  part  of  a 
surety  company  to  indemnify  the  public  against  any  default 
,of  its  principal  in  the  performance  of  his  duties  as  a  ware- 
houseman (assumed  for  a  premium),  is  a  valid  common-law 
obligation,  and  is  enforcible  by  the  legal  holder  of  its  principal's 
warehouse  receipt,  who  is  entitled  to  sue  for  a  breach  of  the 
bond  made  for  his  benefit,  though  not  named  therein.    lb. 

6.   :  Defense  Not  Pleaded.    In  a  suit  on  a  warehouseman's 

bond,  the  defense  that  the  grain  called  for  by  the  receipts  is 
in  the  warehouse  or  has  disappeared  by  natural  shrinkage,  is 
not  available  unless  pleaded.    lb. 

WIDOW'S  INTEREST  IN  PERSONAL  ESTATE.     See  Leases  and 
Leaseholds. 
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WILLS. 

1.  Precatory  Trust:  Will  or  Wish?  Precatory  words  in  a 
will,  that  is,  words  of  expectation,  hope,  desire,  recommendation, 
etc.,  owing  to  their  context  or  the  use  of  different  kinds  of 
words  in  other  parts  of  the  will,  have  been  given  different  mean- 
ings by  the  courts,  and  even  by  the  same  court.  Whether  or 
not  they  are  imperative  and  create  a  trust,  or  are  a  mere  ex- 
pression of  a  wish,  must  be  determined  from  an  examination 
of  the  whole  will  and  an  ascertainment  of  testator's  intention. 
In  every  case  the  question  arising  from  the  use  of  such  words 
as  "wish"  or  "desire"  or  "recommend"  or  "entreat"  or  similar 
words  is  whether  they  express  merely  the  testator's  wish  or 
express  his  will.  A  trust  is  created  if  it  clearly  appears  that 
the  words  were  used  in  an  imperative  sense;  but  not  other- 
wise. The  intent  of  the  testator  is  the  thing  to  be  ascertained, 
and  in  doing  that  the  ordinary  and  usual  rules  of  law  applicable 
to  the  construction  of  wills  are  to  be  observed.  Lemp  v.  Lemp, 
633. 

2.   :      Absolute      Estate:      Cut      Down      By     Succeeding 

Words.  Where  the  will,  after  providing  for  the  payment  of 
testator's  debts,  said:  "I  give,  bequeath  and  devise  to  my  wife, 
Julia  Lemp,  all  my  property,  real  and  personal  or  mixed, 
wheresoever  situated  or  by  whatsoever  title  held,  absolutely," 
he  created  an  absolute  estate  in  his  wife,  in  plain  and  unequivo- 
cal language,  and  any  subsequent  equivocal  and  indefinite  clause 
did  not  cut  down  or  modify  that  estate;  and  a  subsequent  clause, 
reading:  "I  make  no  gift  here  to  my  children  .  .  .  and  I 
make  no  gift  here  to  my  grandchild  .  .  .  having  perfect  con- 
fidence that  my  wife  will  without  any  request  on  my  part,  and 
none  such  is  here  made,  do  best  for  them,"  even  if  admitted  to 
express  an  intent  to  create  a  precatory  trust,  did  not  unequiv- 
ocally do  so,  and  was  not  as  afiirmatively  strong  as  the  preced- 
ing clause  creating  in  the  wife  an  absolute  estate,  and  did  not 
therefore  convert  that  estate  into  such  a  trust.    lb. 


:     Intent:     Gift:     Trustee's  Fees   in   Lieu   of   Bequest. 

A  trust  estate  is  the  subject  of  a  gift;  and  where  the  testator 
gave  all  his  property  "absolutely"  to  his  wife,  and  then  added: 
"I  make  no  gift  here  to  my  children"  (naming  them)  "and  I 
make  no  gift  here  to  my  grandchild"  (naming  the  only  child  of 
a  deceased  son),  "having  perfect  confidence  that  my  wife  will 
without  any  request  on  my  part,  and  none  such  is  here  made, 
do  best  for  them,"  he  expressly  excluded  the  idea  of  making  a 
gift,  by  the  will,  to  either  children  or  grandchild;  and  that  he 
did  not  intend  the  property  devised  to  be  held  by  the  wife  in 
trust  for  them  is  evident,  not  only  from  that  fact,  but  from  the 
fact  that,  if  the  will  created  a  trust  at  all,  it  created  one  for 
his  entire  property  and  for  all  his  children  and  grandchild  and 
left  the  wife  without  anything  whatever,  and  from  the  further 
fact  that  he  expressed  absolute  confidence  in  her  to  dispose  of 
the  property  justly  and  wisely.  Nor  does  the  fact  that  from 
her  fees  as  trustee  of  the  Immense  estate  his  wife  would  have 
a  very  large  Income,  justify  a  holding  that  his  intention  was  to 
deprive  her  of  otherwise  sharing  In  a  property  which  had  been 
built  up  by  their  joint  labors;  for  such  compensation  (Woodson, 
C.  J.,  in  a  separate  opinion)  is  in  no  sense  a  bequest  under  a 
will.     lb. 


:      Violation      By    Trustee.        If    the     will     gave     all 

testator's  property  absolutely  to  his  wife,  she  had  the  right  to 
dispose  of  it  as  seemed  proper  to  her,  and  that  issue  having 
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been  determined  in  the  affirmatiye  what  disposition  she  made 
of  it  is  of  no  concern.    Lemp  v.  Lemp,  633. 

5.  Widow's  Personal  Estate:  Child's  Share:  In  Spite  of  Will. 
A  devise  of  real  estate  by  a  husband  to  his  widow  does  not 
preclude  her  from  claiming  her  share  in  his  personal  estate 
equal  to  a  child's  part  given  her  absolutely  by  section  349, 
Jlevised  Statutes  1909;  and  no  election  to  take  under  the  will, 
nor  any  renunciation  thereof,  by  her,  is  necessary  to  authorize 
her  to  claim  that  share  imder  that  statute.  Where  the  law 
gives  a  widow  absolutely  a  certain  share  in  her  husband's 
estate  at  his  death,  he  cannot  deprive  her  of  it  by  will,  and  if 
in  such  case  the  law  does  not  say  that  she  must  within  a  certain 
time  make  a  formal  renouncement  of  the  will,  she  need  not  do 
so,  but  may  simply  ignore  the  will,  and  claim  what  the  law 
gives  her.  [Following  Egger  v.  Bgger,  225  Mo.  1.  c.  141.] 
Orchard  v.  Store  Co.,  554. 

6.  :  Share  In  Leasehold:  Ejectment.  Where  testator  by  his 

will  devised  his  real  and  personal  estate  to  his  widow  and  two 
children  in  equal  proportions,  a  leasehold  for  twenty  years 
held  by  him,  being  personal  property,  passed,  upon  his  death 
and  a  settlement  of  his  estate  undisposed  of,  to  his  said  widow 
and  children,  as  distributees,  and  a  conveyance  of  said  lease- 
hold by  the  widow  to  plaintiff  conveyed  to  said  assignee  the 
title  of  one  of  the  three  joint  owners.  [Following  Orchard  v. 
Store  Co.,  225  Mo.  414.]     lb. 

WITNESS,  ATTACHMENT.    See  Depositions  and  False  Imprison- 
ment. 

WRITS  OF  ERROR.     See  Appeals. 
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Rules  for  the  Government  of  the  Supreme 
Court  of  Missouri. 


RULE  1.— Chief  Justice,  Hie  Duty.  The  Chief  Justice  BhaU 
fluperintend  matters  of  order  in  the  court  room. 

RULE  2.— Motions  to  be  Written,  Signed  and  Filed.  All  motions 
in  a  cause  shall  be  in  writing,  signed  by  counsel  and  filed  of  record. 

RULE  3. — Argument  of  Motions.  No  motion  shall  be  argued 
unless  by  the  direction  of  the  court 

RULE  4.^ — Diminution  of  Record,  Suggestion  After  Joinder  In 
Error.  No  suggestion  of  diminution  of  record  in  civil  cases  will  be 
entertained  by  the  court  after  joinder  in  error,  except  by  consemt 
of  parties. 

RULE  5. — Application  for  Certiorari.  Whenever  a  certiorari 
may  be  applied  for,  there  shall  be  an  affldayit  of  the  defect  in  the 
transcript  which  it  is  designed  to  supply,  and  at  least  twenty-four 
hours'  notice  shall  be  given  to  the  adverse  party  or  his  attorney 
previous  to  the  making  of  the  application. 

RULE  6. — Reviewing  Instructions.  For  the  purpose  of  review- 
ing the  action  of  the  trial  court,  in  giving  and  refusing  instructions, 
it  shall  not  be  necessary  to  set  out  the  evidence  in  the  bill  of  ex- 
ceptions; but  it  shall  be  sufficient  to  state  that  there  was  evidence 
tending  to  prove  the  particular  fact  or  facts.  If  the  parties  dis- 
agree as  to  what  fact  or  facts  the  evidence  tends  to  prove,  then  the 
evidence  of  the  witnesses  may  be  stated  in  a  narrative  form  avoid- 
ing repetition  and  omitting  all  immaterial  matter. 

RULE  7. — Bill  of  Exceptions  in  Equity  Cases.  In  cases  of  equi- 
table jurisdiction  the  whole  of  the  evidence  shall  be  embodied  in 
the  bill  of  exceptions;  provided  that  It  shall  be  sufficient  to  state 
the  legal  effect  of  documentary  evidence  where  there  is  no  dispute 
as  to  the  admissibility  or  legal  effect  thereof;  and  provided  further 
that  parol  evidence  may  be  reduced  to  a  narrative  form  where  this 
can  be  done  and  at  the  same  time  preserve  full  force  and  effect  of 
the  evidence. 

RULE  8. — Presumption  In  Support  of  Bill  of  Exceptions.  The 
only  purpose  of  a  statement,  in  a  bill  of  exceptions,  that  it  set  out 
all  the  evidence  in  the  cause,  being  that  the  Supreme  Court  may 
have  before  it  the  same  matter  which  was  decided  by  the  court  of 
first  instance,  it  shall  be  presumed  as  a  matter  of  fact  in  all  bills  ol 
exceptions,  for  the  future,  that  they  contain  all  the  evidence  ap- 
plicable to  any  particular  ruling  to  which  exception  is  saved. 
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RULE  9.— Making  up  Transcripts.  The  clerks  of  the  seyeral 
circuit  courts  and  other  courts  of  the  first  instance,  before  which  & 
trial  of  any  cause  is  had,  in  which  an  appeal  is  taken  or  writ  of  er- 
ror is  sued  out,  shall  not  (unless  an  exception  is  saved  to  the  regu- 
larity of  the  process,  or  its  execution,  or  to  the  acquiring  by  the 
court  of  Jurisdiction  in  the  cause),  in  making  out  transcripts  of  the 
record  for  the  Supreme  Court,  set  out  the  original  or  any  subse- 
quent writ  or  the  return  thereof;  but  in  lieu  thereof  shall  say  (e.  g,) : 
"Summons  issued  October  2,  1891,  executed  October  6,  1891,"  and,  if 
any  pleading  be  amended,  the  clerk,  in  making  out  transcripts,  will 
treat  the  last  amended  pleading  as  the  only  one  of  that  order  in  the 
cause,  and  will  refrain  from  setting  out  any  abandoned  pleading  or 
part  of  the  record,  unless  it  be  made  such  by  a  bill  of  exceptions; 
and  no  clerk  shall  insert  in  the  transcript  any  matter  touching  the 
organization  of  the  court,  or  any  mention  of  any  continuance,  motion 
or  affidavit  in  the  cause,  unless  the  same  be  specially  called  for  by 
the  bill  of  exceptions. 

RULE  10. — Words  Appellant  and  Respondent,  What  They  In- 
clude. Whenever  the  words  appellant  and  respondent  appear  In 
these  rules  they  shall  be  taken  to  mean  and  include  plaintiff  and  de- 
fendant in  error  and  other  parties  occupying  like  positions  in  a 
oause. 

RULE  11.— Abstracts  In  Lieu  of  Transcript,  When  Filed  and 
Served.  In  those  cases  where  the  appellant  shall,  under  the  pro- 
visions of  section  2253,  Revised  Statutes  of  1889,  file  in  the  court  & 
copy  of  the  judgment,  order  or  decree,  in  lieu  of  a  complete  tran- 
script, he  shall  deliver  to  the  respondent  a  copy  of  his  abstract 
at  least  thirty  days  before  the  cause  is  set  for  hearing,  and  shall 
in  like  time  file  ten  copies  thereof  with  the  clerk  of  this  court  If 
the  respondent  is  not  satisfied  with  such  abstract,  he  shall  deliver 
to  the  appellant  a  complete  or  additional  abstract  at  least  fifteen 
days  before  the  cause  is  set  for  hearing,  and  within  like  time  file 
ten  copies  thereof  with  the  clerk  of  this  court  Objections  to  such 
complete  or  additional  abstract  shall  be  filed  with  the  clerk  of  this 
court  within  ten  days  after  service  of  such  abstract  upon  the  ap- 
pellant, and  a  copy  of  such  objections  shall  be  served  upon  the  re- 
spondent in  like  time.     (As  amended  February  26.  1895.) 

RULE  12.— Abstracts,  When  Filed  and  8erve«^  In  all  eases 
where  a  complete  transcript  is  brought  to  this  court  in  the  first 
instance,  the  appellant  shall  deliver  to  respondent  a  copy  of  ^hls  ab- 
stract of  the  record  at  least  thirty  days  before  the  day  on  which  the 
cause  is  set  for  hearing,  and  file  ten  copies  thereof  with  the  clerk 
of  this  court  not  later  than  the  day  preceding  the  one  on  which  the 
cause  is  set  for  hearing.  If  the  respondent  desires  to  file  a  further 
or  additional  abstract,  he  shall  deliver  to  the  appellant  a  copy 
thereof  at  least  five  days  before  the  cause  is  set  for  hearing,  and 
file  ten  copies  thereof  with  the  clerk  of  thlB  court  on  the  day  pre- 
ceding that  on  which  the  cause  is  to  be  heard. 
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RULE  13.^Ab8tracts,  What  They  Shall  Contain.  The  abstracU 
mentioned  in  rules  11  and  12  shall  be  printed  in  fair  t3n;>e,  and  shall 
be  paged,  and  shall  have  a  complete  index  at  the  end  thereof,  and 
shall  set  forth  so  much  of  the  record  as  is  necessary  to  a  full  and 
complete  understanding  of  all  the  questions  presented  to  this  court 
for  decision.  Where  there  are  no  questions  made  over  the  pleadings, 
or  over  .deeds  or  other  documentary  evidence,  it  shall  be  sufficient  to 
set  out  the  substance  of  such  pleadings  or  documentary  evidence. 
The  evidence  of  witnesses  shall  be  stated  in  a  narrative  form,  ex- 
cept  when  the  questions  and  answers  are  necessary  to  a  complete 
understanding  of  the  evidence.  When  there  is  any  question  made 
over  the  pleadings,  or  as  to  the  admissibility  or  legal  effect  of  any 
documentary  evidence,  the  pleadings  and  such  documentary  evi- 
dence must  be  set  out  in  full  with  the  indorsements  thereon;  and  in 
all  other  respects  the  abstract  must  set  forth  a  copy  of  so  much  of 
the  record  as  is  necessary  to  be  consulted  in  the  disposition  of  the 
assigned  errors. 

RULE  14. — Printed  Transcripts.  A  printed  and  indexed  tran- 
script duly  certified  by  the  clerk  of  the  trial  court  may  be  filed  in- 
stead of  a  manuscript  record,  and  in  all  cases  ten  printed  and  in- 
dexed, uncertified  copies  of  the  entire  record,  filed  and  served 
within  the  time  prescribed  by  these  rules  for  serving  abstracts,  shall 
be  deemed  a  full  compliance  with  said  rule  and  dispense  with  the 
necessity  of  any  further  abstracts. 

RULE  15.— Briefs,  What  to  Contain  and  When  Served.  The  ap. 
pellant  shall  deliver  to  the  opposing  party  a  copy  of  his  brief  thirty 
days  before  the  day  on  which  the  cause  is  set  for  hearing,  and  the 
respondent  shall  deliver  a  copy  of  his  brief  to  the  opposing  party 
at  least  five  days  before  the  last-named  date,  and  the  appellant  shall 
deliver  a  copy  of  his  brief  in  reply  to  the  opposing  party  not  later 
than  the  day  preceding  that  on  which  the  cause  is  set  for  hearing, 
and  ten  copies  of  each  brief  shall  be  filed  with  the  clerk  on  or  before 
the  last-named  date. 

All  briefs  shall  be  printed  and  shall  contain  separate  and  apart 
from  the  argument  or  discussion  of  authorities,  a  statement,  in  nu- 
merical order,  of  the  points  relied  on,  together  with  a  citation  of  au- 
thorities appropriate  under  each  point  And  any  brief  failing  to 
comply  with  this  rule  may  be  disregarded  by  the  court 

The  brief  filed  by  appellant  shall  distinctly  and  separately  al- 
lege the  errors  committed  by  the  inferior  court,  and  no  reference 
will  be  permitted  at  the  argument  to  the  errors  not  thus  specified, 
umless  for  good  cause  shown  the  court  shall  otherwise  direct 

In  citing  authorities,  in  support  of  any  proposition,  it  shall  be 
the  duty  of  the  counsel  to  give  the  names  of  the  parties  to  any  case 
cited  from  any  report  of  the  adjudged  cases,  as  well  as  the  number 
of  the  volume  and  the  pages  where  the  same  will  be  found;  and 
when  reference  is  made  to  a  passage  in  any  elementary  work  or 
treatise,  the  number  of  the  edition,  the  volume,  section,  paging  or 
side  paging  shall  be  set  forth. 
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RULE  16.--Failure  to  Comply  With  Rules  11,  12,  13  and  15.  If 
any  appellant  in  any  civil  case  shall  fall  to  comply  with  the  rules 
numbered  11,  12,  13  and  15.  the  court,  when  the  cause  is  called  for 
hearing,  will  dismiss  the  appeal  or  writ  of  error;  or  at  the  option 
of  the  respondent  continue  the  cause  at  the  cost  of  the  party  in  de- 
fault. 

RULE  17.— Costs,  When  Allowed  for  Printing  Abstracts  and 
Records.  Costs  will  not  be  allowed  either  party  for  any  abstract, 
filed  in  lieu  of  a  full  transcript  under  section  2253,  Revised  Stat- 
utes 18S9,  which  fails  to  make  a  full  presentation  of  all  the  record 
necessary  to  be  considered  in  disposing  of  all  the  questions  arising 
in  the  cause.  But  in  those  cases  brought  to  this  court  by  a  copy 
of  the  judgment,  order,  or  decret^  instead  of  a  full  transcript,  and  in 
which  the  appellant  shall  file  in  this  court  a  printed  copy  of  the  en- 
tire record  as  and  for  an  abstract,  costs  will  be  allowed  for  print- 
ing the  same. 

In  any  case  in  which  a  manuscript  record  has  been  or  may  be 
filed  in  this  court,  a  reasonable  fee  for  printing  an  abstract  of  the 
record  or  the  entire  record  in  lieu  of  an  abstract  may  be  taxed  as 
costs  upon  the  written  stipulation  of  both  parties  to  that  effect  The 
affidavit  of  the  printer  shall  be  received  in  every  case,  where  costs 
may  properly  be  taxed  for  printing,  as  prima  facie  evidence  of  the 
reasonableness  thereof;  and.  If  the  adverse  party  objects  thereto, 
such  objection  shall  be  filed  within  ten  days  after  service  of  notice 
of  the  amount  of  such  charge. 

RULE  18. — Service  of  Abstracts  and  Briefs.  Delivery  of  an  ab- 
stract or  brief  to  the  attorney  of  record  of  the  opposing  party  shaU 
be  deemed  a  delivery  to  such  party  under  the  foregoing  rules,  and 
the  evidence  of  such  delivery  must  be  by  the  written  acknowledg- 
ment of  such  opposing  party  or  his  attorney,  or  the  affidavit  of  the 
person  making  the  service,  and  such  evidence  of  service  must  be 
filed  in  this  court  with  the  abstract  or  brief. 

RULE  19. — Service  of  Abstract  and  Briefs  In  Criminal  Cases. 
ITie  attorneys  for  appellants,  in  criminal  cases  In  which  transcripts 
have  be^n  filed  in  the  office  of  the  clerk  of  this  court  sixty  days 
before  the  day  the  cause  Is  docketed  for  hearing,  shall,  at  least 
thirty  days  before  the  day  of  hearing,  file  in  the  office  of  the  clerk 
of  the  Supreme  Court  a  printed  statement,  containing  apt  refer- 
ence to  the  pages  of  the  transcript,  assignments  of  errors  and  brief 
of  points  and  argument,  and  serve  a  copy  thereof  upon  the  Attorney- 
General,  and,  thereupon  the  Attorney-General  shall,  fifteen  days  be- 
fore the  day  of  trial,  serve  defendant  or  his  counsel  with  a  copy  of 
his  statement  and  brief. 

When  a  criminal  case  shall  be  advanced  on  the  docket  the  court 
shall  designate  the  time  for  filing  statements  and  briefs. 

When  appellants  have  been  allowed  to  prosecute  their  appeal 
as  poor  persons,  by  the  circuit  court,  counsel  will  be  permitted  to 
file  typewritten  briefs  and  statements.    In  cases  in  which  the  tran* 

IV 


Digitized  by 


Google 


SUPREME  COUET  RULES. 

script  has  been  filed  thirty  days  before  the  day  on  which  the  caus'^ 
is  docketed,  counsel  for  appellant  shall  file  their  statements,  briefs 
and  assignments  of  error  fifteen  days  before  the  hearing,  and  the 
Attorney-General  his  brief  and  statement  five  days  before  the  hear- 
ing. 

When  such  transcript  has  been  filed  In  this  court  fifteen  days 
before  the  first  day  of  the  term  at  which  such  case  Is  set  for  hear- 
ing, the  appellant  or  plaintiff  In  error,  shall  file  his  statement,  brief 
and  assignments  of  error  five  days  before  the  first  day  of  such 
term,  and  the  Attorney-General  shall  have  till  on  or  before  the 
first  day  of  the  term  within  which  to  file  his  brief  and  statement. 

Hereafter  no  brief  or  statement  shall  be  allowed  to  be  filed  In 
a  criminal  case  out  of  time,  as  In  this  rule  prescribed;  nor  will 
counsel  who  violate  this  rule  be  heard  in  oral  argument,  unless  In 
exceptional  cases,  for  good  cause  shown,  by  motion  theretofore  filed, 
heard  and  ruled  on  before  the  day  set  for  the  hearing  of  the  case. 

Ordered  to  be  In  full  force  and  elfect  on  and  after  September  1, 
1913.     [Adopted  April  28,  1913.] 

RULE  20. — ^Taking  Record  From  Clerk's  Office.  ,  No  member  of 
the  bar  shall  be  permitted  to  take  a  record  from  the  clerk's  office. 

RULE  21. — Motions  for  Rehearing.  Motions  for  rehearing  must 
be  accompanied  by  a  brief  statement  of  the  reasons  for  a  reconsld- 
eratlon  of  the  cause,  and  must  be  founded  on  papers  showing  clearly 
that  some  question  decisive  of  the  case,  and  duly  submitted  by  coun- 
sel, has  been  overlooked  by  the  court,  or  that  the  decision  is  In 
confilct  with  an  express  statute,  or  with  a  controlling  decision  to 
which  the  attention  of  the  court  was  not  called  through  the  neglect 
or  Inadvertence  of  counsel;  and  the  question  so  submitted  by  the 
counsel  and  overlooked  by  the  court,  or  the  statute  with  which  the 
decision  confilcts,  or  the  controlling  decision  to  which  the  attention 
of  the  court  was  not  called,  as  the  caBe  may  be,  must  be  distinctly 
and  particularly  set  forth  In  the  motion,  otherwise  the  motion  will 
be  disregarded.  Such  motion  must  be  filed  within  ten  days  after  the 
opinion  of  the  court  shall  be  delivered,  and  notice  of  the  filing 
thereof  must  be  served  on  the  opposite  counsel.  After  a  cause  has 
been  once  reheard  and  the  motion  for  rehearing  overruled  either 
In  division  of  in  banc  no  further  motion  for  rehearing  or  motion  to 
set  aside  the  order  overruling  the  motion  for  i  ehearlng,  by  the  same 
party,  will  be  entertained  by  the  court  or  filed  by  the  clerk. 

RULE  22. — Extension  of  Time.  Hereafter  In  no  case  will  exten- 
sion of  time  for  filing  statements,  abstracts  and  briefs  be  granted, 
except  upon  affidavit  showing  satisfactory  cause. 

RULE  23. — Notice  to  Adverse  Party.  A  party.  In  any  cause, 
filing  a  motion  either  to  dismiss  an  appeal  or  writ  of  error,  or  to 
affirm  the  judgment,  shall  first  notify  the  adverso  partv  or  his  at- 
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tomey  of  record,  at  least  twenty-four  hours  before  makine  the  mo- 
tion, by  telegram,  by  letter,  or  by  written  notice,  and  shall  on  filing 
such  motion,  satisfy  the  court  that  such  notice  has  bean  given. 

RULE  24. — ^A  motion  to  transfer  a  cause  under  the  proYlsions  of 
the  Constitution  from  either  division  to  court  in  banc  must  be  filed 
within  ten  days  after  the  final  disposition  of  tbe  cause  by  the  divi- 
sion, and  notice  of  such  motion  shall  be  given  as  provided  In  Rule  23. 

RULE  25.— Return  of  Original  Writs.  Original  writs  or  other 
process  issued  by  either  division  of  the  court,  or  by  any  judge  in 
vacation,  may  be  made  returnable  to  and  disposed  of  by  such  divi- 
sion, or  the  court  in  banc  as  such  division  or  judge  in  vacation  mav 
order. 

RULE  26. — Assignment  of  Motions  in  Civil  Causes.  All  motions 
and  matters  in  civil  causes  which  have  not  been  assigned  by  the  court 
in  banc  to  a  division  for  final  determination,  upon  the  record,  shall 
be  presented  to,  heard  and  determined  by  the  court  in  banc.  All  ma^ 
ters  in  civil  causes  which  have  been  assigned  to  a  division  shall  b* 
presented  to  and  heard  and  determined  by  such  division. 

RULE  27. — Assignment  of  Criminal  Causes.  All  criminal  causes, 
and  matters  pertaining  thereto,  shall  be  heard  and  determined  by 
Division  Number  Two. 

RULE  28. — When  Appeal  Is  Returnable;  Certificate  of  Judg- 
ment; Transcript.  In  all  cases  where  appeals  shall  be  taken  or 
writs  of  error  sued  out  to  this  court  after  January  1,  1902,  the  ap- 
pellant shall  file  with  the  clerk  of  this  court  a  full  transcript  or  in 
lieu  thereof  a  certificate  of  judgment  as  provided  by  section  813,  Re- 
vised Statutes  1899,  within  the  time  by  said  section  provided,  and 
the  date  of  the  allowance  of  the  appeal  and  not  the  time  of  filing  the 
bill  of  exceptions  after  the  appeal  is  granted,  shall  determine  the 
term  of  this  court  to  which  such  appeal  is  returnable,  and  when  the 
appellant  for  any  reason  can  not  or  does  not  file  a  complete  tran- 
script, he  shall  file  within  the  time  allowed  by  said  section  of  the 
statutes  a  certificate  of  judgment,  and  may  thereafter  file  a  com- 
plete transcript  and  abstract  of  the  record,  or  simply  an  abstract  of 
the  record.  And  neither  the  fact  that  this  court  has  heretofore  held 
that  the  return  term  of  the  appeal  Is  to  be  determined  by  the  date 
cf  the  filing  of  the  bill  of  exceptions,  nor  the  fact  that  for  any 
reason  a  complete  transcript  could  not  be  filed  in  time  for  the  re- 
turn term,  shall  be  taken  as  an  excuse,  but  in  all  such  cases  the 
appellant  shall  file  a  certificate  of  the  judgment  as  and  when  re- 
quired by  said  section  813,  Revised  Statutes  1899.  (Adopted  at 
October  sitting,  1901.) 

RULE  29. — The  time  allowed  for  oral  argument  and  statement 
shall  l>e  an  hour  and  ten  minutes  for  appellant  or  i^aintlff  in  error, 
or  relator  in  original  proceeding,  and  fifty  minutes  for  respondent  or 
defendant  in  error  or  respondent  in  original  proceeding.  (Adopted 
at  the  January  sitting.  1912.) 
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RULE  30. — ^All  motions,  briefs,  letters  or  commanicatlons  in  any- 
wise relating  to  a  matter  pending  in  this  court  must  be  addressed 
to  Its  clerk,  who  will  lay  them  before  the  court  in  due  course.  Here- 
after any  letter  or  communication  relating  directly  or  Indirectly  to 
any  pending  matter,  addressed  personally  or  officially  to  any  judge 
of  this  court,  win  be  filed  with  the  case  and  be  open  to  the  inspec- 
tion of  the  public  and  opposing  parties.  (Adopted  at  the  July  sitting, 
1912.) 

RULE  31. — ^A.11  rules  not  included  in  the  foregoing  enumeration 
are  hereby  rescinded. 

RULE  32. — Hereafter  an  appellant,  filing  here  a  certified  copy 
of  the  order  granting  an  appeal,  need  not  abstract  the  record  entries 
showing  the  steps  taken  below  to  perfect  such  appeal.  If  the  abstract 
state  the  appeal  was  duly  taken,  then  absent  a  record  showing  to 
the  contrary,  by  respondent,  it  will  be  presumed  the  proper  steps 
were  taken  at  the  proper  time  and  term. 

Hereafter  no  appellant  need  abstract  record  entries  eyldenclng 
his  leave  to  file,  or  filing  of,  a  bill  of  exceptions.  It  shall  be  suffi- 
cient if  his  abstract  state  the  bill  of  exceptions  was  duly  filed.  The 
burden  is  then  on  respondent  to  produce  here  the  record  showing 
the  contrary  to  be  the  fact,  if  he  make  the  point. 

Anything  in  any  rule  to  the  contrary  Is  hereby  abrogated. 
(Adopted  December  10,  1912.) 

RULE  33. — No  original  remedial  writ,  except  habeas  corpus, 
wll  be  Issues  by  this  court  in  any  case  wherein  adequate  relief  can 
be  afforded  by  an  appeal  or  writ  of  error,  or  by  application  for  such 
writ  to  a  court  having  in  that  behalf  concurrent  Jurisdiction. 
(Adopted  April  2,  1914.) 

RULE  34. — No  oral  arguments  will  be  granted  by  this  court  on 
applications  for  original  remedial  writs;  and  before  such  writs  shall 
issue,  the  applicant  therefor  shall  give  not  less  than  five  days  notice 
thereof  to  the  adverse  party,  or  his  attorney.  Such  notice  shall  be  in 
writing,  accompanied  by  a  copy  of  the  application  for  the  writ, 
and  the  suggestions  In  support  of  same.  The  adverse  party  may 
file  in  this  court  suggestions  in  opposition  to  the  Issuance  of  the 
writ  Whenever  the  required  notice  would,  In  the  Judgment  of  the 
court,  defeat  the  purpose  of  the  writ.  It  may  be  dispensed  with. 
On  final  hearing  printed  abstracts  and  briefs  shall  be  filed  in  all 
respects  as  is  required  in  appeals  and  writs  of  error  in  other  civil 
cases.     (Adopted  April  2,  1914.) 

RULE  35. — No  writ  of  certiorari  shall  be  granted  to  quash  the 
Judgment  of  a  Court  of  Appeals,  on  the  ground  that  such  court  has 
failed  or  refused  to  follow  the  last  controlling  decision  of  the  Su- 
preme Court,  unless  the  applicant  for  such  writ  shall  give  all  parties 
to  be  adversely  affected,  or  their  attorneys  of  record,  at  least  five  days 
notice  of  such  application;  and  the  applicant  shall,  In  the  petition 
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of  not  exceeding  five  pages,  concisely  set  out  the  Issue  presented 
to  the  Court  of  Appeals  and  show  wherein  and  In  what  manner 
the  alleged  conflicting  ruling  arose,  and  shall  designate  the  precise 
plac^e  in  our  official  reports  where  the  controlling  decision  will  be 
found.  Said  petition  shall  be  accompanied  by  a  true  copy  of  the 
opinion  of  the  Court  of  Appeals  complained  of,  a  copy  of  the  motion 
for  rehearing  or  to  transfer  the  cause  to  this  court,  a  copy  of  the 
ruling  of  the  Court  of  Appeals  on  said  motion,  and  suggestions  in 
support  of  the  petition  not  to  exceed  six  printed  or  typewritten 
pages. 

The  notice  to  the  party  to  be  adversely  affected  shall  be  printed 
or  typewritten,  accompanied  by  a  true  copy  of  the  petition,  and  all 
exhibits  and  suggestions  in  regard  thereto.  The  party  to  be  adversely 
affected  may  file  on  or  before  the  day  preceding  that  fixed  by  the 
notice,  suggestions  of  not  more  than  five  printed  or  typewritten 
pages,  stating  the  reasons  why  such  writ  should  not  issue.  (Adopted 
April  2,  1914.) 
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